Inventing the Public Sphere 


Brill’s Studies in Intellectual 
History 


General Editor 
A.J. Vanderjagt, University of Groningen 


Editorial Board 
C.S. Celenza, Johns Hopkins University, Baltimore 
M. Colish, Oberlin College 
J.I. Israel, Institute for Advanced Study, Princeton 
J.D. North, University of Groningen 
W. Otten, Utrecht University 


VOLUME 154 


Inventing the Public Sphere 


The Public Debate during the 
Investiture Contest 


(c. 1030-1122) 


by 
Leidulf Melve 


University of Bergen 





LEIDEN * BOSTON 
2007 


Brill has done its best to establish rights to use the materials printed herein. Should 
any other party feel that its rights have been infringed we would be glad 
to take up contact with them. 


This book is printed on acid-free paper. 
Library of Congress Cataloging-in-Publication Data 


Melve, Leidulf. 
Inventing the public sphere : the public debate during the investiture contest 
(c. 1030-1122) / by Leidulf Melve. 
p. cm. — (Brill’s studies in intellectual history ; v. 154) 
ISBN 978-90-04-15884-9 (hardback : alk. paper) 1. Investiture. 2. Church history. 
3. Debates and debating—Hlistory. 4. Intellectual life—History. I. Title. II. Series. 


BX1198.M45 2007 
282'.40902 1—dc22 
2007024764 


ISSN 0920-8607 
ISBN 978 90 04 15884 9 (Set) 

ISBN 978 90 04 16070 5 (Volume I) 
ISBN 978 90 04 16071 2 (Volume II) 


Copyright 2007 by Koninklijke Brill NV, Leiden, The Netherlands. 
Koninklijke Brill NV incorporates the imprints Brill, Hotei Publishing, 
IDC Publishers, Martinus Nijhoff Publishers and VSP. 


All rights reserved. No part of this publication may be reproduced, translated, 
stored in a retrieval system, or transmitted in any form or by any means, electronic, 
mechanical, photocopying, recording or otherwise, without prior written permission 
from the publisher. 


Authorization to photocopy items for internal or personal use is granted by 
Koninklijke Brill NV provided that the appropriate fees are paid directly to 
The Copyright Clearance Center, 222 Rosewood Drive, Suite 910, 
Danvers, MA 01923, USA. 

Fees are subject to change. 


PRINTED IN THE NETHERLANDS 


CONTENTS 


Preface M RN REN M——————— 


Introduction. ee titer re 

l; The dialogical approach. |... 2: eee 

2. Public-sphere figurations.| ............. eene 

3. The Investiture Contest as a historiographical problem .... 

Quantity, type and literary genre |... 

The manuscript tradition ............... eee 
‘Stand der Forschung’: neglected areas and new 

GJEPärtüres c 


Chapter One Structural changes in the public sphere during 
the Investiture Contest oa... een 


Introduction P —— —  —Ó 
1. The public culture of the early period (1030-1073) ........ 
The Carolingian and Ottonian departure | ........................ 
The early-period polemicists’ view of public opinion | ...... 
The function of public opinion in the struggle against 
antispope-Cadalüs 1.2 e ee ecrire 
Public culture in perspective: popular and intellectual 
MOVEMIERIS: eao naga n e m ted testi tuia ue tins 
2. Structural changes in the public sphere: the mid-period 
Polemies EE 
Public opinion according to the royal and papal 
Chänceries sera nee eines 
Polemical appeals to public opinion in the 1070s and 
JU a 
The period of transition in the 1090s .................... sse 
Public opinion according to the schismatic cardinals ....... 


3. Political-theoretical tracts and polemical poems in the 
late-period literature: u... nennen 


17 
22 
22 
29 


32 


vi CONTENTS 


Official letters, polemical treatises and public 
OPINION saitideks ieira ia 
Polemical poems and Bruno of Segni’s campaign | ......... 
4. Public-sphere formation in the case of 
Pseudo-Udalrier esse page 


ClonclüstOH ass rien 


Chapter Two The early-period polemics and public-sphere 
formation: the De ordinando pontifice ......... e 
Introduction. 43.25 ona tee are prede 

1. Justifying the polemical endeavour ...................... sess 

2. Radicalising the criticism. ..........seseeeeee 

3. The case of Pope Benedict IX... 

4. The moral-philosophical argument... 

5. Simony, moral theology and canon law .......................... 

6. The case of Pope Gregory VI... 

7. Popularising the criticism ........unseneeseessennnennnennnennnennn nn 

8. The episcopal tendency iem etn 

9. The relationship between regnum and sacerdotium | ............. 

0. The polemical encounter ............... eere 

1. The relationship between the sacerdotal and the secular 
hierarchies scsescoter dine e ORE RUE EE 

Conclusion: x5: nier ord en E ede te ape a 


l 
l 


Chapter Three Polemical warfare in the papal and royal 
chaneeries.(1073-1082) nennen 
Introduction: 1t tie t toe RI REED ERIS deep tO 

1. Quantitative overview of distribution patterns ............... 
2. The first phase: colloquium secretum ........... een 
The first encounter (1073-1075)... sse 
The polemical letter to King Henry IV (December 
PAN ————— en 
Spreading the reform message in Constance | ................. 
3. The second phase: the propagandistic confrontation 
(1O70) M ———————————— 
Discourse: an. letter: 12^ un. ee Rec aes 
Discourse m letter 13: una 
Shattering the elitist public sphere ................. esses 
The papal response: the first polemical letter to 
Hermanni of Metz: 15: dntroitht ee 


CONTENTS 


The propaganda campaign aimed at the German 

pl —————— 
4. The third phase: the establishment of the 

semi-institutionalised public sphere sesser 
The struggle in Ravenna | ............. eee 
The second polemic letter to Hermann of Metz ........... 
Whe royal answer 12a ee 
erosut 


Chapter Four Gebhard, Wenrich, Manegold, and Guido 
debating the papal letter to Hermann of Metz .................... 
Introduction: i25 eene Ree E 

1. Introduction: setting the communicative terms ............... 
2. The excommunication ................ eere 
3. Wenrich of Trier's approach to the 
EXCOMMUMICAUOM: Sese n I e etie 
4. The excommunication and the power to bind and to 
I  ———————— —Ó 
5. The power to bind and loose in canon law .................... 
6. ‘Proceedings from history’ and public opinion |. ............... 
7. The canon-law legitimacy of anti-pope Guibert of 
Ravenna oec a araro E cer eid 
8. The oath: contextualising the oath sssr 
9. The moral-theological approach to the oath | .................. 
10. The oath, perjury, and the ‘royal bishops’ ...................... 
11. The release of the oath according to Wenrich  ............... 
12. Guido of Osnabrück's approach to the oath | .................. 
13. Conclusio: polemical targets and the question of 
AUG GING SI iy aos test rtc EU T STEHE 


VOLUME II 


Chapter Five Peter Crassus and the legal renaissance of the 
eleventh century (c. 1080—1084) | ............. see 
Intfoduction: ree to Rm OE e ORC Ee 

1. The legal renaissance of the eleventh century ................ 
2. The Defensio: the literary structure and the 

IHtroduction nennen END EDT: 
3. Peter Crassus’ conception of rationality ......................... 


vil 


viii CONTENTS 


. The dialogical moment: the Pataria oe eee 
. The legal ‘right order’ according to Crassus ................... 
. The private side of Hildebrand's behaviour ................... 
. The dialogical moment: the Saxons ............ sess 
The formal legal scheme: Crassus’ conception of legal 
authority 2122. cedente eee ha deed hl ai 
The Roman-law defence of King Henry ........................ 
The Roman orientation of Crassus oo... sese 
8. The dialogical moment: the judges | ................. sess 
The formal framework: a ‘just trial”... 
The discussion of the oath and the propagandistic zeal 
OBS qe EE 
Convicting the Saxons |............ essere 
(CONCLUSION, 1.2 etes tero mta eta e a n e die acad adis 
9. The reception of Roman law in the polemical 
own gx UE 
The use of references to Roman law in the early 
jefe e ———— PN 
The mid-period: Crassus in perspective nennen 
Roman law among the late-period polemical writers | ..... 
ros 


NOOB 


Chapter Six The ‘right order of the world’ according to the 
Liber de unitate ecclesiae conservanda. — sese 
Introduction. 4.2. min en DX IH teen 
The firstsbook: ccm 

1, Ihe prologue: arena 
2. The first historical argument: Carolingian history .......... 
3. The question of the power to bind and to loose ............ 
4. The first legal argument related to the 
EXCOMMUNICAUON |i reete tenen Ee uet Re 
5. The second historical argument: the excommunication 
of Emperor Theodosius | ............... eee 
6. The third historical argument: the excommunication of 
Emperor Arcadius. 222: it ie edet ober as PED aes, 
7. The second legal argument: the functional hierarchy .... 
8. The release of the Oath .............. sse 
Conclusion to the first book... 
The second: book. za... une 


10. 
11. 
12. 


13: 


14. 
15. 


16. 
17. 


18. 
19. 
20. 


CONTENTS 


. Introducing the intellectual opponents: Pope Hildebrand 


and the Hirshauer monk  ........... ce 
The first dispute with the Hirshauer monk ................... 
The election of anti-pope Guibert of Ravenna | ............. 
Anti-king Rudolf, Pope Hildebrand, and the definition 
of the papal party x... 
The textual and intellectual aspect of the ‘right 

iod ————MÁ——— 
The fifth historical argument | ............... ee 
History and narration of contemporary events: the 
Uni EE 
The Gerstungen incident (1085). ........... sse 
Post-Gerstungen: history and narration of 

GRIT IAT GV CIS en uci aste tut es dde 
The dispute with Bernard of Hildesheim ...................... 
The final encounter with the Hirshauer monk ............... 
The conception of rationality according to the 

Hérsteld monk. u.a 


ClonclusiOti. hd td tette EROR VIS RR 


Chapter Seven The political-theoretical orientation of the 
late period: De investitura episcoporum (1109) u... 
Introduction. initi ree eei e a tds 


le 
. Linking theory and practice: the historical argument .... 
. ‘Papal infallibility’: the moral-theological argument  ....... 
. The polemical encounter ................ eee 
. Investiture as a royal tradition: the custom argument .... 
. The caput populi argument | .......... eee 
. The functional hierarchies |... 


8. 


SID OB © m 


The Roman renovatio: the legal argument | ........................ 


Contemporary history addressed ...................... sss 


Gonelusich „suis de teiiste a URGERE 


Chapter Eight The public debate on the investiture question 
(105871122) e ——————— 


Introduction |... nen n nmn aa iaai 


l. 
2. 


The early- and mid-period discussion ............................. 
The political-theoretical orientation of the late-period 

Polemies u... een 
The royalist initiative, 1103-1111... 


x CONTENTS 


3. The new papal spur: the pravilege of 1111 and its 
aftermath: onen ante ehrt 
Approaching the concordat of Worms (1112-1122) ........ 

Conclusion 


Conclusion +... 
1. The structural changes in the public sphere during the 
Investiture Contest... esses eee 
2. Discourse in the polemical literature... 
3. The Investiture debate in perspective |... 
4. The medieval public sphere 


Bibliography 4... oe 
Index 
Index-of Names: zur. nee 
Index of Subjects nn... 


PREFACE 


This book is a revised version of my Ph.D. thesis entitled “The Medieval 
Public Sphere. Continuity and Innovation in the Polemical Literature of 
the Investiture Contest’. It was submitted to the faculty of humanities 
at the University of Bergen in August 2004. Originally, the plan was to 
trace the types of public sphere formations from the Carolingian period 
to the Investiture Contest. Early on, this overambitious scheme was dis- 
carded for a case study of the structural changes in the public sphere from 
the outbreak of the public discussion in the 1040s up till the end of the 
Contest in 1122. In this revised version, the theoretical element in the 
form of a (Habermasian) historical-sociological approach to medieval 
public sphere formation has been given less weight. More focus is 
placed on the public debate and the manifold ways the polemicists in 
the different periods of the Contest forged their arguments. 

First and foremost I want to thank my supervisor Professor Sverre 
Bagge for offering valuable advice and constructive criticism; Professor 
Lars Boje Mortensen for comments on the theoretical chapters; the 
members of Ph.D. commission, Professor Hans-Werner Goetz and 
Professor Brian Stock, for labouring through the lengthy thesis and for 
offering great insights. Professor Stock kindly offered to read the revised 
version of the Ph.D.—thanks! Finally, a thanks to Jenna Habegger for 
proofreading the manuscript. 

The head of administration at the Centre for Medieval Studies, 
Karsten Moen, deserves all the thanks she can get. So does the rest 
of the Centre—academic staff as well as administration—for making 
the Centre a great scholarly (and social) environment. The Norwegian 
Research Council has supported this project in several ways, first by 
giving me the Ph.D. scholarship and then by financing the proofread- 
ing of this revised version. 
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INTRODUCTION 


Otto of Freising starts his history of the German Emperor Frederick 
Barbarossa, Gesta Fredrici, by outlining the stir in the empire in the 
wake of Pope Gregory VII’ efforts to rehabilitate the church.! Another 
twelfth-century historian, William of ‘Tyre, exclaims that ‘when this 
schism arose the world sank to still lower depths.” This schism, or in 
Tellenbach's classical formulation, the struggle for the ‘right order of 
the world’, is the focus of this analysis of the public debate and the 
polemical literature of the Investiture Contest. Basically, it has a twofold 
aim. First, the analysis is concerned with the discursive development 
of the polemical literature and, in addition to outlining the discourse 
using a representative selection of the polemics, it also seeks to explain 
the discursive changes in terms of the so-called ‘logic of public debate’. 
Second, it investigates the ‘structural changes in the public’ sphere dur- 
ing the Contest and thereby attempts to delineate the particularities of 
the medieval public sphere. 

Some years ago Leyser termed the Investiture Contest the ‘first 
European revolution’ and spoke of a total revolution affecting the entire 
social fabric. More recently, the term has been used more generally 
referring to an epochal change around the millennium.’ The revolu- 
tionary ramifications of the Contest have been addressed frequently; 
sometimes comparing it to later and better-known revolutions. Yet 


! Otto wrote as the Investiture Contest had been formally settled by the Concordat 
at Worms in 1122 and in fact never mentions ‘investiture’ as a vital side to the Contest. 
Instead the focus is upon the excommunication of Emperor Henry IV, the deposition of 
Pope Gregory VII, the breach of allegiance and perjury, and how this undermined ‘the 
right order of the world’ (Gesta Fredrici, 1.1). For a recent analysis, see Bagge 1996b. 

? William of Tyre, Historia, I, 1, 37: Cumque prius infelix mundus in maligno positus. 

* Tellenbach 1936: 1. 

* Leyser 1994d: 1, 13: ‘...the revolution we wish to look at here was total. It knew 
no restoration, from it there was no way back and any reaction only meant that the 
hotheads of reform had been unable to gain their ends in full and without compromises.’ 
See also his article on the “Crisis of Medieval Germany’ (Leyser 1994g). 

* Moore 2000. 

5 The ‘revolutionary’ characteristic is shared by Dempf 1929: 173-4; Whitney 1932: 
98-135; Fauser 1935: 5-9; Schieffer 1950—51: 421; Cantor 1960: 55; Berman 1983: 
85-120; Cushing 1998: 15; Frassetto 1998b: x. 
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others refer to a ‘change of mentality’ or a ‘großen Umbruchsperioden'.? 
What this amounts to, is a revisionist reading which—by invoking the 
revolutionary label—has directed attention to the wider ramification 
of the Contest. As one phase in the process of Christianisation,’ the 
Investiture Contest had numerous repercussions. The intellectual side 
to this revolution, which is in focus here, was primarily expressed in 
the form of a polemical literature in what has been considered the first 
public debate in medieval Europe. Given the revolutionary impact of the 
period on so many contemporary as well as subsequent developments, 
it should be assumed that the emergence of the first public debate in 
the Middle Ages would also have wide-ranging ramifications in relation 
to changes in the public sphere. Although the period lacked the saloons 
and the coffeehouses of the seventeenth and eighteenth centuries, there 
was more to the medieval public sphere than the fundamentally elit- 
ist and static aspects that have usually been highlighted. As such, the 
first public debate in the Middle Ages provides ample opportunity for 
understanding the distinctive medieval ‘logic of public debate’. 

The wider ramifications of the Contest also address the relation- 
ship between the twelfth-century renaissance and the ‘dark period of 
origin in the eleventh century’.'° Fifty years ago LeGoff spoke of the 
‘free intellectuals’ in the pre-university period,! and later Gibson," 
Murray," Stock,'* and Radding'” have noted the changes taking place 
in the mid-eleventh century; the first century of the millennium has 
been credited with giving birth to a new and more critical mentality 
based on abstract and logical thought—in short, to the birth of moder- 


7 See Brackmann 1934; Radding 1985. 

* See Jordan 1972. 

? For the process of Christianisation in Western Europe as well as in East Central 
Europe, see for instance Herrin 1987; Bartlett 1993; Markus 1983a, 1993; Sedlar 1994; 
Fletcher 1997; Berend 2001. 

10 Haskins 1928. 

! Le Goff 1993. On the development of the medieval university, see Rashdall 1958; 
Leff 1968; Cobban 1973; Southern 1976; Courtenay 1987b, 1999. 

? Gibson 1975 divides the medieval history of intellectual thought into two periods, 
one in the Carolingian period ending in 850 and one commencing in 1050 leading 
into the 12th-century renaissance. 

5 Murray 1978. 

14 Stock 1983. 

^ Radding 1985 detects a profound change of mentality around 1050 that replaced 
old schemes and categories. This new mentality was heavily indebted to intellectual 
developments during the Investiture Contest and was not replaced until the mechanical 
revolution of the 17th century. See also Radding 1978, 1979, 1992a. 
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nity. In this view, the flowering of Latin culture in the twelfth-century 
renaissance is deeply indebted to the free intellectuals’ probing in the 
eleventh century'® which would lay the foundation for an Abelard a 
century later." 

Western Christendom had experienced virtually no decisive conflicts 
since the late ninth century? and this long period of peaceful co-exis- 
tence probably accentuated the effect of the eleventh-century strugele. 
In terms of recent research, a new complexity has been revealed in this 
struggle for the ‘right order’ as the different origins and manifestations 
have been outlined. Most important, perhaps, are the numerous connec- 
tions between monasteries and local, regional, and national churches. 
The term ‘reform from below’ has been invoked to counter the notion 
of the reform movement as basically an initiative on the part of the 
papacy.” Also the term ‘programme’ has been widely criticised, since it 
associates the reform movement of the eleventh century with the tightly 
planned and institutionalised reforms of the fifteenth century, having 
prominent spokespeople in Jean Gerson and Pierre d'Ailly?! Instead, 
Gilchrist has, in several illuminating articles, discussed what he calls a 
‘plurality of reform’, understood as a process that took place on several 
societal levels and interacted with other intellectual currents of the 
period. Among these were the emergence of ‘textual communities’ and 
the revival of jurisprudence.” In accordance with a notion of ‘plurality 
of reform’, the term ‘the Gregorian reform movement’ is no longer con- 
sidered appropriate.** Rather, the focus has shifted to individual reform 


15 The 12th-century renaissance is treated by Southern 1958; Panofsky 1960; Brooke 
1969; Bolgar 1973; Flint 1976; Ferguson 1981; Bolton 1983; Stiefel 1985; Wetherbee 
1988; Benson and Constable 1991; Leclercq 1991; Makdisi 1995; Southern 1995, 
2001; Hollister 1997; Colish 1998; Swanson 1999; Godman 2000; Le Goff 2001. For 
an interpretive overview, see Melve 2006c. 

' See Abelard’s autobiography Historia calamitatum, which offers illuminating glimpses 
of the 12th-century world of learning. On Abelard, see Luscombe 1969, 1988; 
Marenbon 1983: 159-62, 1997b; Tweedale 1988: 221-6; Kretzmann 1991; Bagge 
1993; Clanchy 1997; Southern 2001; Mews 2003; Von Moos 2003. 

!# 'Tellenbach 1993: 22. 

19 Hunt 1967; Bouchard 1987; Mertens 2001. 

? Ladner 1968: 43-45, 1971, 1991; Cowdrey 1970: 67-9; Morrison 1985; Morris 
1989: 34—6; Tellenbach 1993: 138-40; Constable 1996b: 1-3. 

?! For a selection of recent literature dealing with the church reform of the 15th 
century, see Helmrath 1987; Stump 1994; Meyjes 1999; Pascoe 2005. 

? Gilchrist 1993: xiv: ‘If my general thesis of a reform rooted in diversity (and less 
centrally directed than previously thought) has any validity, it would follow that the 
tradition of reforms rather than a single reform is worth exploring.’ 

33 Gilchrist 1970. 
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initiatives on the part of bishoprics and monasteries, as well as of lay- 
men. Amongst these initiatives the peace of God movement and the 
Pataria are arguably the most important.”* 

This combination of the plurality of reforms and the free intellectuals’ 
latitude for intellectual manoeuvring provides one point of departure 
for understanding the medieval public sphere in the eleventh century. 
In order to explain the characteristic features of this public sphere, we 
need a theoretical apparatus that is able to grasp the communicative 
infrastructure of the period. Hence, the dialogical approach—as out- 
lined below—will be used as an analytical tool for understanding the 
public sphere, and as a means for placing the public debate within a 
macro-historical framework. The presentation of this approach is an 
attempt to rectify a dearth of theoretical approaches to the medieval 
public sphere in general and the Investiture debate in particular. 


1. The dialogical approach 


The idea of the public sphere has a conspicuous European ring to 
it. In fact, it can legitimately be maintained that the development of 
the notion of the civil society and the public sphere—from its ancient 
variants to the contemporary public sphere—is part and parcel of the 
emergence of Europe as an idea.? Needless to say, scholarly atten- 
tion has focused on the early modern bourgeois public sphere. Far 
less attention has been devoted to its predecessors, the ancient and 
the medieval variants, for reasons which will become apparent in the 
following pages. The present analysis of the public debate during the 
Investiture Contest as part of the understanding of the medieval public 
sphere 1s one effort to remedy this neglect. 

Jürgen Habermas’ Strukturwandel der Óffentlichkeit (SdO) (1962) has set 
the theoretical and empirical premises for a great deal of the research 
of the last four decades. The SdO discusses the structural changes in the 
public sphere from the Greek city-states to a preliminary culmination 
in the bourgeois public sphere and the subsequent re-feudalisation in 


** Those participating in the peace movement expressed their aims in religious 
terms and this attitude connected the peace to the movement for church reform; see 
Cowdrey 1970b; Goetz 1992: 259—80; Tópfter 1992: 57. 

? On the idea of Europe, see Hay 1968; Boas 1969; Oakley 1988; Bartlett 1993; 
Leyser 1994a. 
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industrial society. Habermas does not show a great interest in the medi- 
eval public sphere. ‘The remains of the dynamic of the ancient public 
life reappear in the Middle Ages as the so-called ‘representative public 
sphere’ (‘repräsentativen Offentlichkeit’).2° The notion of the ‘political 
man’ (bios politicos) has lost its original political meaning, and is gradually 
associated with everyday activities, as distinct from political life. Follow- 
ing Habermas, this ‘representative public sphere’ did not constitute an 
arena of political communication, due to the lacking distinction between 
the private and the public sphere.” Rather, the public sphere reflected 
the concern with social status and the symbolic means for expressing 
this status as part of courtly behaviour in a feudal society. Hence, the 
prince or the aristocracy displayed its authority in. front of the people 
and did not acquire it as a mandate from the people. 

The contrast to the bourgeois public sphere could hardly be greater. 
Basically, the bourgeois public sphere regarded itself as neutral in refer- 
ence to power. The discourse was ‘liberated from authority and power’, 
and constituted a so-called ‘ideal speech situation’. This in principle 
neutral public sphere was based on three institutional criteria. Firstly, 
social position and status should be of no importance whatsoever when it 
came to participation in the public sphere. Secondly, the thematic focus 
of the public sphere—although in principle open to all themes—was 
primarily on issues that had earlier been regarded as problematic. And 
finally, as a result of the first two criteria, the public sphere could not 
close itself, because its theoretical foundation was based on the principle 
of universal participation. In other words, the public sphere operates 


according to a ‘never-ending logic'.?? 


2 Habermas 1969: 16: ‘Öffentlichkeit als ein eigener, von einer privaten Sphäre 
geschiedener Bereich lässt sich für die feudale Gesellschaft des hohen Mittelalters 
soziologisch, nämlich anhand institutioneller Kriterien, nicht nachweisen.” On the 
development of the early modern public sphere, see also Koselleck 1959. 

7 Habermas generalises the views of Otto Brunner’s Land und Herrschaft —stressing 
the lacking separation of the private and the public in medieval Austria—as a viable 
description for the entire Middle Ages (Brunner 1992). This view is untenable; see for 
instance the criticism by Koreschell 1995: 113-55. 

28 Habermas 1969: 16-9: ‘Diese repräsentative Öffentlichkeit konstituiert sich nicht als 
ein sozialer Bereich, als eine Sphäre der Öffentlichkeit, vielmehr ist sie, wenn sich der 
Terminus darauf übertragen lieBe, so etwas wie ein Statusmerkmal [...] Die Entfaltung 
der reprásentativen Offentlichkeit ist an Attribute der Person geknüpft: an Insignien 
(Abzeichen, Waffen), Habitus (Kleidung, Haartracht), Gestus (Grußform, Gebarde) und 
Rhetorik (Form der Anrede, fórmliche Rede überhaupt), mit einem Wort—an einen 
strenge Kodex “edlen” Verhaltens.’ 

? Habermas 1969: 47-8: ‘...sie verfügen daher über eine Reihe gemeinsamer 
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This neglect of the medieval public sphere notwithstanding, the vir- 
tues of the work are unquestionable.” It provides an analytic tool for 
analysing social change,*' while at the same time constitutes a critical 
yardstick for measuring political critique.? The SdÓ also describes the 
cultural-technical context that constituted the bourgeois sphere? and, 
as Habermas remarks in a later evaluation of the model, the discursive 
approach is able to specify the terms of communication necessary for 
rational debate. Habermas’ model is overtly sociological in its use of 
ideal-types as wide comparative categories.? Although the theory has 
been criticised for overlooking the historical plurality,”® the ideal-typical 
approach 1s necessary in order to describe diachronic changes in the 
structural integration and disintegration of the public sphere.? 

In the following, therefore, a supplement to Habermas’ model will 
be offered, enabling us to approach public-sphere formations in the 
Middle Ages by a theoretical apparatus that is better able to grasp the 
characteristic features of the medieval public sphere. The keywords in 
this respect are communication and plurality. In short, it is necessary 
to show the extent to which a manuscript culture in no way constitutes 
an insurmountable hindrance for public-sphere formations. The other 
keyword, plurality, refers to the many public-sphere figurations that 
existed in the Middle Ages, functioning in quite a different manner 
from Habermas’ ‘representative public sphere’. 


institutioneller Kriterien. Zünachst ist eine Art gesellschaftlichen Verkehrs gefordert, der 
nicht etwa die Gleichheit des Status voraussetzt, sondern von diesem überhaupt absieht 
[...] Die Diskussion in einem solchen Publikum setzt zweitens die Problematisierung von 
Bereichen voraus, die bislang nicht als fragwürdig galten [...] Der gleiche Vorgang, der 
Kultur in Warenform überführt und sie damit zu einer diskussionsfahigen Kultur über- 
haupt erst macht, führt drittens zur prinzipiellen Unabgeschlossenheit des Publikums.’ 

3 Warner 1990: x; Bell 1992: 915; La Vopa 1992: 102; Chisick 1993: 151; Gordon 
1994: 244; Somers 1995: 124. 

3! Hohendahl 1979: 89-92. 

#2 "Thompson 1990: 119. 

53 Warner 1993: 381. 

* Habermas 1993: 448: “The discourse-centered theoretical approach has the 
advantage of being able to specify the preconditions for communication that have to 
be fulfilled in the various forms of rational debate and in negotiations if the results of 
such discourses are to be presumed to be rational.’ 

5 For a discussion of the different types of ideal-types, see Watkins 1973; Mennell 
1989; Drysdale 1996. On historical-sociological approaches in general, see Abrams 
1982; Melve 2002. 

3 See Negt and Kluge 1972; Hölscher 1979; Lottes 1979; Landes 1988; Ozouf 1988; 
Nathans 1990; Sawyer 1990; Jacob 1991, 1994; Goodman 1992; Calhoun 1993; Eley 
1993; Schudson 1993; Margerison 1998; McDowell 1998; Zaret 2000. 

* Hohendahl 1979: 92, 1982. 
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If the communicative network is given such a prominent place, it 
remains to specify the extent to which different networks structure 
public-sphere formation. In order to understand the communicative net- 
work, the relationship between a manuscript culture and a print culture 
should be thematised. Moreover, the institutional mediation of a given 
form of communication must also be given due attention. By specifying 
the characteristics of the communication with regard to institutional sites 
at a given moment in time, the fundamental structural precondition for 
public-sphere formations can be outlined. For instance, an outline of 
the communicative network in twelfth-century Europe would include a 
differentiation between the institutions of mediation for written, aural, 
and oral media. ‘The written form (book, legislation, letter, pamphlet) 
was the prerogative of the chancery, the monastery, the bishopric, and 
the cathedral schools**—closely linked to the development of silent 
reading.” Aural communication (legislation, pamphlet, letter, sermon) 
was conducted in the synod, by messengers, in the provincial church, 
by popular movements, and by preachers." Oral communication, 


8 For different perspectives on the medieval notion of the ‘book’, see McKitterick 
1980; Gellrich 1985; Bischoff 1990; Müller 1994; Petrucci 1995: 19-43. The ‘book’ 
can be subdivided in a number of ways, for instance by regarding the ‘treatise’ as a 
specific literary genre emerging in the 9th century (Ullmann 1975). The Latin term 
libellus refers to both the ‘book’ and the ‘pamphlet’, whereas certain types of letters 
are distinguished from the ‘book’ by the term epistola. According to Van Engen 1997: 
107, the best way to define a letter is to set outer boundaries: a letter was not a legal 
document as the original was rarely preserved, nor was it a book. 

8° The emergence of silent reading is closely linked to technical developments such 
as minuscule letter forms, word-separation, and punctuation (Parkes 1991, 1992). ‘This 
new form of reading, becoming more common in the 11th century, has been called a 
‘reading revolution’, first and foremost because it brought hermeneutical analysis into 
the reader’s horizon (Saenger 1997). On the history of reading, see Manguel 1996; 
Cavallo and Chartier 1999. 

4 The history of medieval preaching is usually divided into two stages, the first 
of which was characterised by sermon forms and preaching practices modelled on 
Augustine and Gregory I. The second stage grew out of the enthusiasm for the vita 
apostolica in the 11th and 12th centuries and laid the basis for the more structured 
sermon of the 13th century. By the end of the Middle Ages, three distinctive styles 
of preaching were being practiced: the university sermon, the popular preaching of 
the mendicants, and the homily (Malley 1989; Delcorno 2000; Zier 2000). The par- 
ticularities of the medieval sermon have often been discussed. Kienzle 2000a: 168-71 
underlines that the sermon is a fluid genre, related to the letter, the treatise and the 
commentary and often transformed to and from those genres. However, the written 
text is an inexact reflection of a preaching event. 

Whether preaching was conducted orally or relied on a text is much debated. While 
Kienzle 2000b argues that the sermon is an oral discourse based on sacred text spoken 
by a preacher to an audience, Muessig 2002 claims that the transmission of a sermon 
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on the other hand, overlaps to a great deal with the institutional sites 
for written communication—used in the provincial church and by 
popular movements—but also has its own domain, namely the village 
meeting that in most cases was of an oral nature.*! It should be noted 
that changes in the communicative network are closely linked to the 
general process of societal differentiation. 

Regarding the relationship between manuscript and print culture, 
a vast amount of research has modified claims for the revolutionary 
consequences of the standardisation, dissemination, and fixity that came 
with the printing press.” Firstly, the continuity between the medieval 
manuscript culture and print culture has been underlined.* Secondly, 
the inaccuracy of print has been stressed.** Thirdly, the techno-deter- 
minism inherent in claiming that print led to a critical mentality is 
considered problematic, at best.* As such, manuscript culture as well 
as print culture should not be approached with a set of a priori char- 
acteristics in mind, but should rather be investigated in terms of the 
communicative network circumscribing the use of any medium. Still, 
standardisation, dissemination, and fixity did change with the printing 
press, although the speed and the ramifications of the changes were 


was not necessarily an aural event. There is also a lack of agreement as to whether the 
sermon was preached in Latin or translated into the vernacular, although most seem to 
opt for the first position (Amos 1989; Constable 1994; Muessig 2002). With regard to 
the audience of the sermon, there has been a discussion concerning the early medieval 
sermon (8th-12th centuries). One view has underlined the predominantly clerical and 
monastic audience of sermons (McLaughlin 1991). However, evidence to the contrary 
has been presented (Hall 2000). Morris 1972: 6 claims that the sermon was on many 
occasions an effective agent of mass-communication. It could provide simple teaching 
for the ordinary people, a channel for the criticism of social abuses, and it was a power- 
ful weapon for movements which rejected the church altogether. Preaching has also 
attracted interest because of its importance in spreading heretical thoughts (Menache 
1990) as well as for its role in the preaching of the Crusades (Throop 1975; Morris 
1983; D'Avray 1985; Cole 1991; Maier 1994, 2000; Edbury 1996). 

* Three important forms of communication relying on oral media were gossip, 
rumour and song. On the use of gossip, see Wickham 1998. Menache 1990: 12 claims 
that the gap between rumour and reality reflects the willingness of medieval people to 
rely on whatever information they received. An oral tradition of song was kept alive 
as a part of the low culture from the early Middle Ages (Richter 1994, 1995). Morris 
1972: 7 and 10 claims that people were aware of the importance of song in shaping 
public opinion, providing effective ways in which the church might address large sec- 
tions of the community. See also Faulstich 1996. 

+ The most well-known summary of this view on print culture is that of Eisenstein 
1979. 

5 Richardson 1999. 

* Johns 1998. 

5 Thorne 2001. 
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less abrupt than once claimed. Gradually, then, print culture laid the 
structural foundation for a larger public opinion and consequently for 
an increase in the number of public spheres. 

In an attempt to grasp the many forms of communication that may 
be conducive to a public debate, the discourse is situated on a continuum 
running from a symbolic discourse in which the authoritative status of 
the person communicating sets the premises of the dialogue, to a dis- 
course which approaches, but probably never achieves, the ideal of free 
discourse. *^ In the typology below, three discourses are outlined, namely 
autonomous, semi-autonomous, and restricted. Moreover, the dialogical 
situation is broadened to include not only institutionalised debate, but 
also semi-formal and informal public spheres. In the following section, 
the focus will be on how a plurality of publics and counter-publics 
establish themselves within a communicative framework. 

Recent work on the logic of dialogue has highlighted dialogue as 
an orientation to conflict that is open to changing not just what one 
believes, but also how one talks and even thinks about an issue." 
Klancher, relying on Bakhtin, remarks that audiences ‘are mutually 
produced as an otherness within one's own discourse’.** In the dialogi- 
cal approach, the dialogical situation 1s defined formally according to 
‘internal’ and ‘external’ functions. The internal function provides the 
identity of a given public sphere, as the identity of a given public is 
dependent on internal deliberations. The external function is a result 
of the relational dynamic between two or more compositional public 
spheres (“Teiloffentlichkeiten’). Hence, the external function builds on 
the internal function, but the dialogical situation involving other publics 
with their own identities can amount to a clash between competing 
world views. The success, or lack thereof, in forging an internal idenüty 
is Important in the encounter with other public spheres, and may result 
in isolation, in an effort to sustain the dialogical dynamic by internal 
debate, or in further participation in external dialogical interaction. 

The advantages in distinguishing between an internal identity-creating 
function and an external function are several. First, it offers an analytical 


46 The modification accords with the criticism of the idea of ‘speech community’: 


its stress on social consensus and ignorance of conflict (Burke 1993: 8). This view, in 
turn, is heavily indebted to recent sociological approaches to power; see Bourdieu 1977, 
1994; Giddens 1984; Mann 1986; Horwitz 1990; Foucault 1989, 1994. 

‘7 See for instance the influential work of Bakhtin 1981. See also Burkhalter, Gastil 
and Kelshaw 2002. 

48 Klancher 1987: 12. 
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tool for isolating the factors and the discourse that are imperative in 
the internal constitution of a public sphere. As will be shown, this is 
important for grasping the process of public-sphere formation. It is 
also important for understanding the characteristic features not only of 
the bourgeois public sphere, but—and of arguably greater weight—all 
the compositional public spheres that Habermas excluded from con- 
sideration. Second, the separation—and the possibility of isolating 
factors—makes it possible to evaluate the relationship between internal 
and external factors in the constitution of a public. In short, the dif- 
ferentiation between internal and external functions in the dialogical 
approach provides a framework able to weight the relative influence of 
the discourse operative within a compositional public sphere vis-a-vis 
the more general discourse influencing several public spheres. 

The process of public-sphere formation involves three phases, all 
relating to a notion of ‘competition’. Of these three phases, the first 
phase refers to the creation of a public—as distinct from the emergence 
of a public sphere which only takes place in the second phase. Within a 
given social field, a plurality of compositional public spheres can exist, 
each of which is more or less dependent on communicating with differ- 
ent publics. Admittedly, public spheres do not spring up fully formed and 
institutionalised, but in most cases start off by a smaller public or even 
a single individual’s presentation of a contending political theme. 

The first phase focuses on the ‘interpreter’. The interpreter refers to 
the public or the individual who puts forth controversial subjects to a 
wider audience. The ‘audience’, then, is the historical variable group 
of people that has no allegiance to a given public. In other words, 
‘audience’ is a potential public, but one which has yet to adapt to the 
identity characterising a public. For our purposes, Kermode’s defini- 
tion of interpretation is useful: “Whoever expounds a text and whoever 
castigates a text, is an interpreter'.? It is useful partly because it does 
not restrict the activity to a given historical period, and partly because 
it leaves open the forms of communication used for ‘castigating a text’. 
This first phase does not demand the prior existence of a civil society 
and is thus not restricted to the seventeenth century and beyond. This 
first phase is of particular importance, as it lays the foundation of the 
internal identity—an identity based on the divergent interpretation of 
the text. Admittedly, this notion of the interpreter owes a good deal to 


4 Kermode 1983: 168. 
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the recent new discipline of ‘book history’ and its efforts to reconstruct 
the conditions in which the interpreter (or author) operated on the one 
hand, and how a public or an audience received (or read) the message 
on the other.” The clue is a close delineation of the communicative 
network, presenting the conditions for the interpretation, the diffusion 
of the interpretation, and the reception of the interpretation—the three 
aspects underlying public-sphere formation. 

In the second phase, the ‘public’ that now has solidified its inter- 
nal identity on the basis of a divergent opinion of a political subject 
encounters other publics. In other words, the public in question not 
only has to deal with the authorities—the church in the case of the 
heretical textual communities—but also with other publics that might 
also put forward divergent political views. ‘This new involvement brings 
the external function into play, and the concomitant need to adapt the 
internal discourse to the general discursive and symbolic environment. 
Needless to say, this is a critical moment in public-sphere formation. 
Squires, in rethinking the black public sphere, offers some observations 
that in my opinion have general validity?! Firstly, a public might be 
unable to adapt itself to the external discourse and can enclave itself, 
hiding counter-hegemonic ideas and strategies in order to survive or 
avoid sanctions, while internally producing lively debate and planning. 
Secondly, a public might be successful in advocating its views to wider 
publics and thus starts to engage in debate with a given number of 
other publics. 

The third phase of public-sphere formation takes place when a public 
has successfully managed to engage in debate with other publics. Along 
with the integration of the external function into the internal working 
of the compositional public sphere, a process of institutionalisation takes 
place. More in detail, the institution, as distinct from the text, confers 
identity through its collective memory.” Such an institutionalisation can 
take several forms depending on the communicative network in each 
case. Admittedly, this third phase includes the bourgeois public sphere 
with its institutionalised sites for public debate in the coffeehouses and 


? For recent contributions, see Siskin 1998; Newlyn 2000; Clegg 2001; Clery, 
Franklin and Garside 2002. 

?! Squires 2002: 448. See also the important effort to grasp the ‘dialogical interaction’ 
in the Middle Ages as mediator between oral and written forms of communication 
proposed by Von Moos 1991. 

5 Coser 1974; Halbwachs 1980; Douglas 1986. See also Ehlers 1995b; Geary 
1999. 
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salons. But the Reformation debates in the sixteenth century can be 
seen as belonging to this third phase too, mainly on account of its 
numerous sites for public debate—towns, villages, universities. ‘These 
sites, in turn, contributed to its longevity, resulting finally in propaganda 
campaigns initiated by the Catholic Church in the Counter-reforma- 
tion.” There are no debates in the Middle Ages that can be included 
in this third phase, although the large discussion during the consecutive 
attempts to reform the church at church councils in the first half of the 
fifteenth century is a good contender?* The main reason for this is the 
appearance of the printing press, making it possible for different public 
spheres to reach a much larger audience and thus ignite the ‘logic of 
public debate’—1ts self-generating logic. 

One of the central aspects of Habermas’ outline of the bourgeois 
public sphere was its critical potential: by relying on the force of the 
argument, this public was considered the guardian of reason and criti- 
cism vis-a-vis the emerging absolute state. A strength of the model, as 
Habermas later remarked, is its ability to specify the terms of communi- 
cation necessary for rational debate.” While the criticism of Habermas’ 
overtly idealistic conception of communication has undermined the 
general validity of this point, there are nevertheless good reasons for 
not abandoning it completely. In my opinion, the process of public- 
sphere formation often involves the force of the argument, reason, and 
criticism. Consequently, the social (and institutional) implications of the 
process of public-sphere formations have a correlative in the cognitive 
results of the encounter. But rather than assuming that literacy auto- 
matically effectuates cognitive and social changes, literacy is more of a 
structural prerequisite. Hence the enabling potential of the technology is 
only activated by the imposition of an element of interpretive competi- 
tion.” However, the encounters and the subsequent effort to convince 


5 The literature is extensive. For a selection of more recent entries, see Scribner 
1981, 1987; Kohler 1981, 1986; Russell 1986; Arnold 1990; Bagchi 1991; Edwards, 
1983, 1994; Halbach 1992; Hohenberger 1996; Moeller and Stackman 1996; Fudge 
1998; Green 2000; Oettinger 2001; Pettegree 2005. 

>: The literature is immense. For a selection dealing specifically with elements of 
public debate, see Stieber 1978; Swanson 1979; Miethke 1981; 2002; Helmrath 1989. 
See also Brandmüller 1990. 

5 Habermas 1993: 448: “The discourse-centered theoretical approach has the 
advantage of being able to specify the preconditions for communication that have to 
be fulfilled in the various forms of rational debate and in negotiations if the results of 
such discourses are to be presumed to be rational.’ 

5 The literature discussing this question is extensive. A selection of important works 
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an audience do not necessarily imply intellectual sophistication and 
may end in outright propaganda. This being said, the ‘logic of public 
debate’ usually results in some sort of intellectual progression; in the 
competitive effort to persuade an audience, the opponent’s views are 
critically scrutinised and the resulting criticism is thereafter evaluated 
by the opposing public sphere, as well as by the wider public that is not 
allied with either ‘party’. Furthermore, the results of the competition 
are evident in a twofold learning process. The interpreter is learning 
the argumentation game—basically how to convince a public. At the 
same time, the development of the social and cognitive implications of 
the interpretative encounter ensures a feedback process that strengthens 
the ‘logic of public debate’—1ts self-generating logic. 

From another perspective, this ‘logic of public debate’ is further 
clarified by considering the dialectical dynamic of the interpretative 
act. One side to this dialectic is the competition initiated by appeal- 
ing to an audience; the other side focuses more on the text and its 
so-called semantic autonomy. The latter aspect is operative first and 
foremost in the written encounter between the interpreters. The text 
in itself becomes the epistemological point of departure, relatively 
independent of the social context and mediation, thereby initiating a 
dialectical dialogue between text and interpreter or between two texts. 
This dialectical dialogue?" involves the dynamic of interpretation.” 
Gradually, the communication process is structured by communicative 
and argumentative rules. ‘Todorov maintains that the interpretive process 
can only be accounted for by assuming a general rule of pertinence 
stating that if a discourse exists there must be a reason for it. These may 
derive from the establishment of a relation between the given segment 
and either other utterances belonging to the same context, or from the 
shared knowledge of a community, with its collective memory.” More 


includes McLuhan 1964, 1968; Havelock 1963, 1982; Goody 1968a, 1968b, 1978, 
1986, 1987; Lévi-Strauss 1968; Bauml 1980; Ong 1982; Street 1984, 1993; Clanchy 
1993; Olsen 1994; Mostert 1999. 

?' The point of departure for theoretical elaboration of the notion of dialogue 
has often been Bakhtin and his conception of ‘dialogic imagination’ (Bakhtin 1981). 
Gurevitch 2001: 88-9 addresses an important shift within sociology and anthropology 
relating to the use of the notion of ‘dialogue’ in its change from a descriptive to a 
critical tool for remedying distorted sociality and barring from monologistic ‘objective’ 
approaches. 

58 Ricoeur 1976: 12-3 speaks about the ‘self-reference of discourse’. 

5 See also Todorov 1990: 9-21, stressing that literary genres are more or less insti- 
tutionalised in an ideological discursive framework. 
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in detail, we can distinguish between three types of rules: interpretive 
rules tell the reader where to focus attention; ethical rules relate to 
the sincerity and truthfulness of the argument; °' technical prerequisites 
focus on the coherence, linearity and clarity of the argument.” 

Needless to say, the universal nature of these interpretive, ethical, and 
technical rules is open to discussion, and the extent to which interaction 
follows these rules cannot be decided a priori. Still, the ‘logic of public 
debate’ usually entails an approximation of these rules, often involv- 
ing argumentative sophistication. In the following section, the above 
discussion will be used as one point of departure for putting forward 
a typology of public-sphere figurations. The large amount of research 
that over recent decades has dealt with the public sphere with reference 
to Habermas’ theory will also be employed. 


? Rabinowitz 1987: 43—5 outlines four socially constructed rules that ‘serve as a kind 
of assumed contract between author and reader—they specify the grounds on which 
the intended reading should take place.’ First are the rules of notice, which help us to 
focus on the important parts in a text. Second, the rules of signification tell us how 
to recast or symbolise or draw significance from the elements that the first set of rules 
has brought to our attention. Third, there are rules of configuration: certain clumps of 
literary features tend to occur together, and we know how to assemble these disparate 
elements in order to make patterns emerge. Finally, there are rules of coherence which 
state that we should read a text in such a way that it becomes the best text possible. 

°! Habermas’ extension of the early criteria for an ‘ideal speech-situation’ includes 
demands to ‘truth’ (objective), ‘truthfulness’ (subjective), and ‘fairness’ (societal norm); 
see Habermas 1984. In distinguishing between two types of power—external and 
internal—Pellizzoni 2001 points to the importance of also looking at internal power 
that consists of the ability of an argument to assert itself by virtue of its greater force- 
fulness. Grassi 1980: 104 contrasts ‘sacred language’ with ‘rational speech’ in which 
the latter provides reasons, excludes subjective elements, and where the validity of the 
statements depend on the premises. 

® Lakoff and Johnson 1980: 88-9 points to seven structuring factors relating to 
what they call ‘one-party rational argument’, meaning a discourse where the writer 1s 
addressing hypothetical opponents or real opponents which are not present to defend 
themselves: 1) ‘content’ (enough evidence to be convincing), 2) ‘progress’ (linear 
development from premises to conclusion), 3) ‘structure’ (a logical connection between 
the parts of the argument), 4) ‘basicness’ (some claims are more important to defend 
than others, as these often are laying the foundation for the rest of the arguments), 
5) ‘obviousness’ (the potential ‘unexpected’ in an argumentation has to be identified), 
6) ‘directness’ (the argumentative force might depend on the pace in the movement 
from premise to conclusion), 7) ‘clarity’ (the substantial content must be made clear 
to the reader). See also Kóvecses 2000. 
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The dialogical approach 


2. Public-sphere figurations 


The dialogical approach, then, is a model able to comprehend the 
communicative complexity underlying public-sphere formations more 
effectively than Habermas’ alternative. Not only is the model able to 
take into account the importance of symbolic communication in the 
Middle Ages,” it is also better able to grasp the constitutive phases in 


55 Reuter 2001c observes that politics was conducted in a symbolic meta-language in 
the post-Carolingian world. This language consisted of elements of natural languages, 
visual depictions, and ‘Inszenierungen’ and was pan-European. See also Koziol 1992a, 
1992b; Huth 1992; Reuter 1994b; 1998; White 1995; Althoff 1997a, 1997b, 1997d, 
1997£, 2001a, 2001b, 2003; Behrmann 2001; Epp 2001; Kamp 2001; Rieger 2001; 
Buc 2002. The symbolic dimension of the text was an important side of the medieval 
literary culture. Pioneering works in this respect are that of Schramm 1962; Bloch 1973. 
The so-called ‘new constitutional history’ (Reuter 19942) has focused on the extent to 
which the rules of the game for political life were effectuated in what anthropologists 
call face-to-face interaction (Fichtenau 1991; Althoff 1993; 1997a), criticising the tradi- 
tional legalistic approach to medieval history. Moreover, this interaction was conditioned 
on the participants’ relative position in the societal hierarchy, which in turn set the 
premises for communicative interaction. This research has focused on the Ottonian, 
Salian, and early Staufer periods, with some notable exceptions using Icelandic and 
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the relationship between a literate interpreter and the semi-literate or 
illiterate audience characteristic of the eleventh century, as well as for 
most scenarios prior to the advance of full literacy in the nineteenth 
century. In the following discussion, an attempt is made to structure the 
complexity of public-sphere formations employing four variables: type 
of public sphere, level of institutionalisation, form of communication, 
and form of discourse. 

The elitist public sphere is the equivalent of the ‘representative public 
sphere’. The semi-elitist public sphere is distinguished from the elitist 
type by one structural characteristic: an elitist public sphere becomes 
semi-elitist when it has to gather political support outside its own 
clearly-delineated social network (the internal function). Nevertheless, 
this does not imply that the public sphere is suddenly open to new 
social actors, but rather that the once elitist public sphere now has to 
seek its legitimacy externally. In other words, a social group outside 
the former elitist public sphere gains a public function, although not 
participating actively. In the semi-plural public sphere the last remains 
of the elitist public sphere have disappeared, and a plurality of pub- 
lics has been established on different social levels. In contrast to the 
semi-elitist, the semi-plural is characterised by the fact that a number 
of social groups have progressed from having a latent function in the 
elitist public sphere to constituting themselves as autonomous publics. 
From a communicative point of view, the most important difference 
between the two semi-publics is the extent to which basic literacy is a 
necessary condition for the constitution of the semi-plural public sphere. 
The plural public sphere is basically the equivalent of the bourgeois 
public sphere. 

The second variable concerns the level of institutionalisation. In addi- 
tion to the institutionalised bourgeois public sphere, a semi-institution- 
alised public sphere is introduced which differs from the institutionalised 
on two counts: the institutional forum is not a defined geographical 
situation, but can vary; and the sphere has no regular arrangements, 
but functions according to ad hoc principles. The third and last sphere is 
the non-institutionalised public sphere. The characteristic feature of this 
public sphere is its spontaneous establishment and rapid disappearance. 


Norwegian sources (Miller 1990; Bagge 1991, 1996a, 1999). More recently, the concern 
with symbolic communication has been adapted to new fields of research as well as to 
periods other than the high Middle Ages. For the late Antiquity and the early Middle 
Ages, see Theuws and Nelson 2000. 
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The third variable 1s related to the form of communication. Haber- 
mas’ model referred to printed communication as one of four structural 
variables. In contrast, in the dialogical approach there is only one 
structural variable, but this variable is not static. Instead, the form of 
communication variable is differentiated into manuscript, print, aural, 
and oral communication. These different forms may occur in pure 
forms, but are usually found in combinations that affect the internal 
and external dialogical situation. These forms are also linked to other 
variables, including education, literacy and communicative infrastruc- 
ture, on the one hand, and social variables that provide for historical 
contextualisation, on the other. Finally, and perhaps most importantly, 
the differentiation between four forms of communication provides the 
opportunity to link the form of discourse variable and the form of 
communication variable: the degree of symbolic elements in printed, 
handwritten, aural and spoken is related to the form of discourse as 
a decisive variable. 

The fourth variable, form of discourse, will be treated in more detail, 
as it provides the point of departure for a set of analytical terms that 
is to be used in the following investigation of the public debate during 
the Investiture Contest. By situating discourses on a continuum going 
from Habermas’ ‘ideal speech situation’ to the ritualistic form of com- 
munication characteristic of the ‘representative public sphere’, I have 
chosen to distinguish between four types of discourse. 

First, ‘argumentative discourse’ refers to a debate in which a given 
number of interpreters participate and meta-theoretical rules apply.°* 
Second, a ‘polemical discourse’ is similar to the argumentative type 
since both can be argumentative. However, the polemical type is 
never purely argumentative. In short, whereas the institutional crite- 
ria can be sustained in a polemical discourse, the formal criterion of 
truthfulness does not need to be adhered to. Third, a ‘propagandistic 
discourse’ differs from those already mentioned by being devoid of 


6: These rules consist of the three institutional criteria of the ideal speech situation: 
(1) social position and status were of no importance whatsoever in determining who 
could participate in the debating public sphere; (2) the thematic focus of the public 
sphere—although in principle open to all themes—was primarily on issues that in earlier 
periods had been regarded as problematic; (3) the public sphere as an institution could 
not close or isolate itself since the theoretical foundation, in principle, did not accept 
anything less than universal participation. The rules also specified the formal criteria 
for presenting an argument: (1) ethical rules relating to the sincerity and truthfulness 
of the argument; (2) technical prerequisites including coherence, linearity and clarity. 
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argument.” Hence, while the propagandistic type aims at convincing,” 


the meta-theoretical rules regarding both an ‘ideal speech situation’ 
and a truthful argument are discarded. Instead, rhetorical ornament 
replaces argument. Fourth, ‘demonstrative discourse’ is an archetypical 
medieval way of presenting an argument. Rather than attempting to 
convince through an approach that rebuts the views of the opponent, 
the truth is demonstrated. This demonstration, moreover, may take 
several forms, depending on the type of communication. Like the 
written variant, the demonstrative discourse is realised by referring to 
ancient examples that represent the truth. In terms of aural or oral 
communication, the demonstrative discourse relies heavily on sym- 
bolic elements in the form of rituals and gestures that demonstrate 


5 Recent research into propaganda has broadened the notion compared to earlier 
research. First, the psychological model based on stimuli-response schemes (Doob 
1948; Lasswell 1995) has increasingly been replaced by a more situational approach. 
Such an approach, underlining the ‘active receiver’, situates propaganda in the wider 
political context (Robins, Webster and Pichering 1987: 3). Second, whereas earlier 
studies found that propaganda always had to be deliberate (Ellul 1966), later research 
has defined propaganda as including the control of symbols, myths and information 
in order to legitimise a given set of values (Lasswell, Lerner and Speier 1979; ‘Taylor 
1995; Thompson 1999). Third, the contention that propaganda relies on deception 
(Hawthorn 1987) has been criticised (Thompson 1999). Hence, definitions of propa- 
ganda have broadened, for example, ‘the use of communication skills of all kinds to 
achieve attitudinal or behavioural changes among one group of people by another’ 
(Thompson 1999: 5). As a result of this definition, propaganda can be political, reli- 
gious, economic, moral, social, diplomatic, military, and diversionary. Moreover, the 
means that can be applied for propagandistic purposes include visual arts, photography, 
music, opera, dance and body language, literature, poetry, theatre, the novel, history, 
philosophy, leaflet distribution, cinema, radio, television, telephone and internet, and 
event management; see Thompson 1999: 11-44. 

With regard to the types of propaganda, three types are distinguished, namely 
rational, quasi-rational/half-emotional, and purely emotional (Thompson 1999: 44-7). 
The problem with this type of definition of propaganda is its all-inclusive character. 
Thus, when all types of communication can include an aspect of propaganda, the 
analytical value of the definition as a point of departure in relation to other forms 
of communication is undermined. In short, there are good reasons for preferring a 
narrower definition of propaganda in order to distinguish it from other discourses, for 
example that of Laswell 1995: 13: ‘Propaganda in the broadest sense is the technique 
of influencing human action by the manipulation of representations.’ For an overview 
of the discussion, see Jowett and O’Donnell 1999. 

% Propaganda is defined formally and thus avoids the anachronisms of applying 
the modern term ‘propaganda’ on the Middle Ages. See for instance Paupié 1979: 11; 
Hruza 2002: 10-1; Eggert 2002: 117-8; Herold 2002: 170; Lutter 2002: 247. A selec- 
tion of recent research on propaganda in the Middle Ages include McKenna 1970; 
Gill 1971; Bullough 1974; Kazhdan 1983; Gransden 1975; Jones 1979; MacKay 1985; 
Tanziti 1988; Menache 1990; Merta 1994; Kendrich 1995; Hinz 1996; Morris 1998; 
Cawsey 1999a, 1999b; Gaunt 1999; Garipzanov 2004. 
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the ‘right order’. In contrast to the propagandistic discourse that also 
demonstrates the truth, the demonstrative approach is less indebted to 
rhetoric and usually refrains from personal attacks. This difference, in 
turn, is related to the wider intended audience implied by the propa- 
gandistic discourse. ‘The last ideal-type is ‘administrative discourse’ and 
it differs from the other four types in several respects. The intention is 
not to convince but to instruct an audience and, consequently, it does 
not contain an argument. Administrative discourse is the product of 
official institutions that authorise the content of the communication. 
Finally, it should be mentioned that these four types of discourse are 
related to specific forms of communication. While the written and the 
aural form of communication are common to all types, the oral form 
and the symbolic/visual only serve as a communicative means for the 
argumentative, the polemical and the propagandistic types. 

In addition to these four types, the term ‘communicative rationality’ 
will be used to refer to the communicative intention of the commu- 
nicator: to the evaluation of the audience made by the interpreters.°’ 
In other words, the interpreters—the polemical writers and the papal 
and imperial chanceries—gradually came to acknowledge the necessity 
of taking into account the specific medieval communication patterns. 
In keeping with the above threefold division of audiences, the literary 
abilities of the first category made written communication suitable as 
a polemical channel. As for the second group, the nobility was in most 
cases illiterate or semi-literate, and was only rarely fully literate. The 
communicative rationality had to be adjusted to meet the need for oral 
promulgation of the written message. The interpreters did not address 
‘this group’ in written form. However, by taking into account the distinc- 
tive features of medieval communication, this illiterate social category 
could play a functional role in the ‘logic of the public debate’. Oral- 
ity 1s the last component of the medieval pattern and in the eleventh 
century rumours could travel as fast as, or even faster than, a written 


? Menache 1990: 5-6 derives three systems of interaction from Laswell’s four 
questions: Who is communicating? Is there an institution or an organised group under 
whose auspices the communicator is operating? What channels of communication were 
actually used? Which sort of audience did the communicators have in mind? 1) The 
governmental decision-making process, through which policy 1s formulated and into 
which existing public opinion is integrated by decision makers. 2) The opinion-submit- 
ting process that occurs whenever opinions are conveyed to or impressed upon decision 
makers by individual members or segments of the public. 3) The opinion-making 
process whereby ideas are formed and circulated. See also Mostert 1999. 
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message. The inclusion of this category demanded another type of 
communicative rationality suitable not only for oral promulgation but 
also for purely oral dispersion. While communicative rationality denotes 
the evaluation of the public made by the protagonists, discourse refers 
to the formal and substantial sides to the message. 


3. The Investiture Contest as a historiographical problem 


Quantity, type and literary genre 


A first question, which is important for delineating the extent of the 
public debate, regards how to define the polemical literature—the Libelli 
de lite.’ The classical analysis of Mirbt speaks of ‘kirchliche Publizistik’ 
and remarks that the literature has two characteristics: the authors’ 
awareness of their party allegiance, and the public dimension to the 
polemic.” Other than these aspects, Mirbt has problems in deciding 
exactly what to count as ‘kirchliche Publizistik’. The term ‘Streitschrift’ 
was already used in the nineteenth century, and by the time of the 
publication of the MGH-edition of the Libelli de lite, the term was 
generally recognised." Manitius considers the polemical literature to 
be a particular form of literature, equated with the theoretical and 
the practical theological writings of the same period.” Erdmann notes 
that the polemicists hardly differentiated between letters and polemics, 
and concludes that this literature as a whole is well-organised propa- 
ganda.” Constable, however, questions the selection of criteria often 


° The title of the chapter is an allusion to the article, ‘The Christian Middle Ages 
as a Historiographical Problem" (Van Engen 1986), underlining the complexity and 
diversity of medieval culture. 

5? Large parts of the polemical literature are found in the MGH, Libelli de lite. 
Imperatorum et Pontificum. Saevculis XI. et XII. (Volume 1-3, Hanover, 1891-1897). 

? Mirbt 1965: 4: ‘Die “Streitschrift” vereinigt demnach die zwei Momente: 1) 
Parteinahme 2) beabsichtige Offentlichkeit. Diesem Anforderungen genügt jedoch in 
vollem Masse nur eine geringe Zahl von Schriften aus der Periode des gregoriani- 
schen Kirchenstreits. Es liegt nun aber auf der Hand dass, während das erstgenannte 
Kriterium unerlasslich ist, bezüglich des zweiten Milderungen móglich sind.’ 

? Laudage 1984: 47-8 has criticised the use of the term ‘Streitschrift’ because it 
gives the impression of a broad public debate. However, Laudage fails to offer alterna- 
tives to the term. For a discussion regarding the use of the term “Traktat’ with regard 
to the conciliar controversy of the 15th century, see Sieben 1983: 11-15. 

? Manitius 1931: 3-17, 21. Hartmann 1997: 76 has repeated that the ‘Streitschriften’ 
was a separate genre. 

Erdmann 1936: 504—5. For a critique, see Suchan 1997: 202-3. 
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used since it implies the existence of a distinct genre of ‘Streitschriften’, 
a genre that was unknown in the Middle Ages. Instead, Constable 
distinguishes between dialogues as a literary genre, different types of 
popular stories, lives of saints, church councils and canon law, and art 
and architecture—all of which were used for propagandistic purposes."* 
With regard to art and architecture as propaganda, there has been a 
renewed interest in this visual side to the propaganda campaign during 
the Contest.” More recently, Suchan has argued the importance of the 
polemics in conflict solution—as theoretical instructions to participants 
in contemporary negotiations.’”° 

Although these views stress different aspects of the literature, they 
are actually complementary rather than exclusionary. Mirbt's stress on 
party allegiance and the public aspect can easily be seen as a form of 
propaganda, constituting a particular form of literature in Manitius’ 
sense of the word. And if some of the writings were used in conflict 
solution (Suchan) this does not exclude them from having other func- 
tions. Moreover, the focus on a wide variety of propagandistic means 
(Constable)—written, oral, aural and visual—is probably necessary in 
order to grasp the revisionist approach to the Investiture Contest and 
its concomitant stress on plurality, locality and networks. Hence, a wide 
definition of the polemical endeavour should include formal literary 
criteria, the political function of the literature, and the communicative 
rationality. In the present analysis, a functional definition is applied: 
the polemical endeavour is the conscious effort to convince a public 
of a given interpretation based on a text but propagated by written, 
aural or oral means. 

The lack of agreement as to the defining traits of the literature 1s 
related to the lack of agreement regarding the number of polemics. 
Mirbt claims there are 115 pamphlets, fifty from the imperial party and 
sixty-five from the papal party. Thirty-eight of these were written by 


7t Constable 1983b: 181-5, 18: “The single most characteristic form of propagan- 
distic writing was the treatise, often entitled a liber or libellus [...] Even these do not 
constitute a distinct genre, since many of them were written in epistolary form and 
are indistinguishable from letters.’ 

7^ "This research has mainly concentrated on the last part of the Investiture Contest 
and the papal schism of the 1120s. A much-discussed example of visual propaganda 
is the decoration of the camera pro secretis apostolicis and the adjoining pontifical oratory 
built in the Lateran palace by Pope Calixtus II; see Herklotz 1989, 2002. The lack of 
research on the period of Gregory VII has been noticed by Kitzinger 1972: 101. 

7 Suchan 1997: 253-60. 
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twenty-two polemical writers in the period from 1073 to 1085; sixty-five 
pamphlets emerged from the pens of thirty-six authors between 1085 
and 1112. Half of the polemical literature is written in the years 1076, 
1080—1081, 1084—1086, 1098 and 1111. Geographically, Germany and 
Italy were responsible for fifty-five and forty-eight polemics respectively, 
while eleven polemics stem from France and one from Spain." How- 
ever, Mirbt omits several important writings: the so-called York-tracts, 
probably written by an anonymous author from Normandy,” as well 
as Gilbert Crispin’s treatise on the validity of simoniacal sacraments, 
De simoniacis.? Nor has he included the Liber contra Wolfelmum, written 
by the famous papal propagandist Manegold of Lautenbach.* The 
edited poems in the MGH-edition—characterised as polemical poems 
by Fauser and considered as making a valuable contribution to the 
Contest?'—are only superficially treated. More difficult to categorise 
is Pope Gregory VII’s famous manifest, the Dictatus papae. The mani- 
fest, contained in the register, was apparently never published, but the 
twenty-seven paragraphs were nevertheless disseminated, both through 
allusions in other papal letters and through hearsay and rumours. 
Notwithstanding the different interpretations,” there is widespread 
agreement regarding the combative and polemical character of the 
twenty-seven paragraphs. A similar case can be made for the so-called 
second Dictatus papae, the Propriae auctoritates apostolice sedis.? Although 
these two documents fall short of the demand of ‘publicness’, a strong 
case can be made for regarding these documents as part of the polemi- 
cal endeavour because the public debate was conditioned on different 
means of publication. 


7 Mirbt 1965: 4—6, 81-6. 

75 The polemics of the Norman anonymous are edited by Pellens. Further perspec- 
tives include Williams 1951; Ullmann 1955: 394—404; Cantor 1959: 174—97; Pellens 
1973; Hartmann 1975; Barstow 1982. 

” Gilbert Crispin, De simoniacis. Robinson 1911: 67-70. The treatise has a clear 
polemical edge as it defends Anselm of Canterbury's judgement at the council of 
Westminster of 1102. See also Cantor 1958: 169—172. 

* Manegold, Liber contra Wolfelmum. Although the work is a philosophical attack on 
the dialecticians, it is influenced by the intellectual stir of the Contest and includes an 
attack on the imperial writer Wenrich of Trier. 

8! Fauser 1935: 125. 

8 The document has been interpreted in many ways: as the prime textual example 
of the hierocratic theme (Ullmann 1955), as a document stating the position of the 
Roman Church in the schism with the Eastern Church (Gauss 1967: 41-68), and as 
an outline of a canon-law collection (Peitz 1911; Hofmann 1947; Gilchrist 19622). 

5 Mordek 1972; Wojtowytsch 1984. See also Schubert 2005: 57. 
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The eleventh and twelfth centuries have been regarded as the ‘golden 
age of the Latin letter," and the letter collections of the Investiture 
Contest are a vital part of this literary heritage. Despite this, letters 
rarely figure in older surveys of the polemical literature, and if they 
do, only certain important ones are considered.? Recent research has 
stressed that the letters from the papal and royal chanceries established 
important stylistic and thematic models imitated by the polemical writ- 
ers.° The extent to which diplomas can be considered polemical is more 
open to debate, and one should perhaps be careful about categorising 
diplomas as part of the polemical endeavour?" There are a number of 
good reasons for regarding several of the letter collections produced 
in the course of the Contest as part of the intellectual warfare. First, 
because a relatively large portion of the polemical literature in the 
MGH-ediüon is presented in an epistolary form, the exclusion of letters 
on purely formal grounds is not viable. Second, it is also difficult to 
distinguish clearly between several of the letters in the MGH-edition 
and those in contemporary letter collections in thematic terms. Already 
in the pre-reform period the correspondence of Rather of Verona? and 
Fulbert of Chartres? attested to a concern with a number of reform 
themes, including simony, the sacerdotal hierarchy and the canon-law 
foundation of the sacerdotal power. The most important letter collec- 
tions are those of Peter Damiani,” Lanfranc of Canterbury? Anselm 


** Morey and Brooke 1965: 8; Southern 1966: 68. For views on the development of 
the epistolary genre, see Hoffmann 1964c; Patt 1978; Opll 1978; Murphy 1981; Witt 
1985; Constable 1983a, 1986, 1992; Kohn 1996; Garrison 1999. For an analysis of 
the function of the letter in Greco-Roman Antiquity, see Stowers 1986. 

85 See for instance Fauser 1935; Mirbt 1965. 

3 For a discussion, see below, 3. Polemical warfare in the royal and papal chanceries 
(1073-1082). 

?' "There are no clear-cut dividing lines between charters and letters in this period. 
Charters can also contain political theory (Wolfram 1995) and also serve propagandistic 
functions (Ziese 1982). However, it can legitimately be asked whether the intention 
behind the production of charters resembles the communicative concern of the open 
letter. 

88 For instance, the latest editor of the letters of Peter Damian concludes that the 
two polemics contained in the MGH-edition are letters and not treatises (Reindel 
1975, 1983). 

8° Rather of Verona, Die Briefe des Bishofs Rather von Verona. 

% Fulbert of Chartres, The Letters. 

?! Peter Damian, Letters. For views on manuscript tradition, see Reindel 1959, 1960, 
1962, 1975; Blum 1989. 

” Lanfranc of Canterbury, The Letters. For the recent book-length treatment of 
Lanfranc; see Cowdrey 2003b. See also Gibson 1978; Cowdrey 1993a, 1995a. 
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of Canterbury,” Ivo of Chartres," Meinhard of Bamberg and Hezilo 
of Hildesheim.” 

What about the chronicles and florilegia written during the Contest? 
Grundmann has already noted the lack of objectivity that character- 
ised the contemporary chronicle writers, particularly when addressing 
contemporary issues.” Later scholars—Kost concentrating on Bruno 
of Magdeburg; ” Robinson focusing on the chronicles of Bruno, Hugh 
of Flavigny, Frutolf?? and Bernold of Constance; and more recently 
Bagge in an analysis of Lampert of Hersfeld and the Vita Heinrici 
imperations—have stressed the partisan character of these historical 
works and the extent to which they contributed to the intellectual 
struggle. Furthermore, the historical writers analysing the Pataria 
rebellion in Milan—Arnulf of Milan's chronicle?! the vita of Ariald 
written by Abbot Andreas of Strumi,'” and the history of Landulf 
Senior of Milan'?—all plunge into important reform issues. Chronicles 
of bishoprics also attest the political aspects of the writing of history. '?* 
Moreover, a number of the collections of authorities, the florilegia, 
have a clear polemical tenor, often consisting of church rulings and 
historical material like Pseudo-Liutprand'? and the so-called false 
investiture privileges. ^ Less actively engaged, but nevertheless partisan, 


* Anselm of Canterbury, Epistola. Cantor 1958: 169 notes that Anselm contributed 
to the polemical literature of the English investiture controversy by supervising the pub- 
lication of his collected correspondence with the intention of making known his views 
on church-state relations. Frólich 1990: 51 observes Anselm's wish to create a compendium 
of his thought, including those underlying his disagreements with the king. 

% Ivo of Chartres, Epistolae. 

9 Briefsammlungen der Zeit Heinrichs IV. See Erdmann 1962. Opll 1978: 476 stresses 
the mixture of political and personal letters. 

?* Grundmann 1965: 59. See also Suchan 1997: 77-8. 

7 Kost 1962: 14. 

?* Robinson 1983b. 

9 Robinson 2003: 104-18. 

10 Bagge 2002. 

1! Arnulf of Milan, Liber gestorum recentium. 

102 Andreas of Strumi, Vita Arialdi. 

18 Landulf Senior, Historia Mediolanensis. Busch 1989: 26 underlines the polemical 
tenor of the history, comparing it to the polemic of Bonizo of Sutri. 

' Following Schlochtermeyer 1998: 179-81, the authors argue in a one-sided man- 
ner as a result of partisan allegiance and the working methods resemble those found 
in contemporary historiography and polemics. 

'® For an analysis of the polemical tenor of the Pseudo-Liudprand, see Detlev 
1975. See also Levison 1911. 

10 The false investiture privileges are the Hadriani I. decretum de investitures, Privilegium 
minus Leonis VIII. papae, Cessio donationum Leonis VIII. papae, and Privilegium maius Leonis 
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contributions include the chronicles of Ekkehard and Frutolf, the 
anonymous Aaiserchronik, the Carmen de bello Saxonico" and Eadmer’s 
Vita Anselmi. 9? The vita literature, however, is an exceptional case; while 
its polemical function was relatively restricted, ? only the emergence 
of new forms of 'lives—the biography of a bishop—attests to its 
importance. Although conceived of as autonomous contributions,’ 
they could also be integrated into genuine polemics.'!! 

The eleventh century is characterised by new approaches to canon 
law.'!? Recent research has been prone to stress the close link between 
the Gregorian reform movement and the need for jurisdictional clari- 
fications. One approach has been that of Fuhrmann, which stresses 
the massive diffusion of the Pseudo-Isidorian corpus in the Gregorian 
collections until it finally finds its way into the Decretum of Gratian.!? 
Others have tried to trace the intellectual borrowings and the reception 
of the pre-Gregorian canon-law collections, first and foremost the so- 
called Diversorum patrum sententiae, (Collection in Seventy-four Titles), ''* 
into the official papal position.'? In addition, due attention has been 
paid to the later Gregorian collections such as the Collectio canonum 
of Anselm of Lucca,''® the canon-law collection by Deusdedit,'" the 


VIII. papae. For discussion of the falsifications, see Robinson 1982; Ziese 1982; Heidrich 
1984; Märtl 1986a. Following Martl 1986a: 9, the Maius resembles a polemic. 

107 See the editions of these in Ausgewählte Quellen zur deutschen Geschichte des 
Mittelalters’, vols. 12 and 15. 

108 Eadmer, The Life of St. Anselm. See also Cantor 1958: 168-69. 

1% Grundmann 1965: 37 notes that the vita genre was not suited for polemical 
purposes. See Suchan 1997: 304. 

10 The biography of a bishop—conceived as a demonstration of the man’s piety 
and devotion to duty, but not as a proof of saintliness—is exemplified by the 11th- 
century vita of Benno of Osnabrück (Reuter 1992: 27). For an analysis of biographies 
of bishops, see Coué 1997. On the genre; see Kaiser 1994; Van Uytfanghe 1994. 

!! Peter Damian and Bruno of Segni both included separate vifa-parts parts in 
their polemics. 

!? For different perspectives on the canon-law activity in the period, see Brooke 1952; 
Duggan 1963; Gilchrist 1962a, 1967, 19802, 1980c; Reynolds 1969, 1990; Knox 1972; 
Brundage 1986, 1987, 1995a, 1995b; Hathaway 1989; Kuttner 1991; Cushing 1998. 

13 Fuhrmann 1973b: 486-585. For an analysis of the Pseudo-Isidorean collection, 
see Williams 1971. 

!* Collectio in LXXIV titulos digesta. For analyses, see Autenrieth 1958; Michel 1959; 
Ryan 1956; Hoesch 1970; Fuhrmann 1973b; Seibert 1987. 

!5 Gilchrist 1962a; 1967, 1970, 1980c. 

116 Anselm of Lucca, Collectio canonum una cum collectione minore. See Kuttner 1949; 
Somerville 1980a; Màrtl 1985; Cushing 1998. On the social history of the town, see 
Schwarzmaier 1972. 

"7 Deusdedit, Collectio canonum. See Pelster 1947; Blumenthal 1992a, 1992b, 1993; 
Somerville 2004. 
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Liber de vita christiana of Bonizo of Sutri,''® and the collections by Ivo 
of Chartres.!'® 

In recent years, several new texts have been discovered, edited and 
included as part of the literature of the Investiture Contest: Robinson 
has discovered a new polemic;'*° Blumenthal, a new text of the reform 
council of Leo [X;'*! Gilchrist, a different version of an early polemic;'?? 
Somerville, a previously unknown letter from Pope Paschal IE? and 
Thompson, two twelfth-century polemical poems.'?* Furthermore, new 
texts have been attributed to well-known polemical writers like Humbert 
of Silva-Candida,'” Peter Damian," Sigebert of Gembloux,'” and 
Bernold of Constance.' In yet other cases, texts from the corpus have 
been reinterpreted and subsequently struck from the list of polemical 
literature; for example, the discussion of the nature of the De paenitentia 
regis Salomonis? Finally, it should be mentioned that there were writ- 
ten polemics in other contexts;'?? for example, the polemical campaign 
against Jews in which Gilbert Crispin participated. '?! 


"8 Bonizo of Sutri, Liber de vita christiana. For different perspectives on the work, see 
Berschin 1972; Knox 1972; Perels 1998; Robinson 2004a. 

119 [t is sufficient to mention here the Collectio tripartite, the Decretum, and the Panormia, 
the latter being undoubtedly the work of Ivo himself. 

20 “Ein unbekannte Streitschrift über die Sakramente von Exkommunizierten im 
Münchener Kodex lat. 618°. For an analysis, see Robinson 1978b. See also critical 
comments by Berschin 1991. 

?! Blumenthal 1970. 

122 Gilchrist 1980a. See also Gilchrist 1980b. 

75 Somerville 1972a. 

124 "Thompson 1998. 

75 Krause 1976, 1983. 

6 Woody 1970. 

77 Wiesenbach 1977. 

Ryan 1966 argues that Bernold is the author of the anonymous polemic De 
Romani Pontificis Potestate Uniuersas Ecclesias ordinandi. 

1? Initially, the elaboration of the text was in accordance with the categorisation 
given to it by the Zdl-editor, H. Böhmer, see Blumenthal 1978a. Later the literary 
character of the text was reinterpreted by Martl 1982: 563, who concludes that it is 
a florilegium devoid of polemical function. 

'80 A curious instance of cultural diffusion is found in a Norwegian polemic which 
first was given the name Oratio contra clerum. The tract, being quite similar to the Zibelli 
de lite both in form and content, is composed towards the end of the 12th century 
and is a defence written for King Sverre in his struggle with the bishops; see Breiteig 
1966; Holtsmark 1971; Gunnes 1973; Bagge 1987. 

131 Another example is the English political pamphlet Encomium Emmae Reginae 
(Lifshitz 1989). 
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More recent research dealing with different facets of the polemics 
has, from one point of view, complicated the earlier understanding of 
the polemical literature. From another perspective, however, the vast 
expansion of the written sources belonging to the Investiture Contest 
has paved the way for the new understanding of the struggle. The 
wide definition now preferred, which focuses on the entire polemical 
endeavour rather than the narrow definition of the polemical literature, 
is thus in accordance with the revisionist view of the Investiture Con- 
test. The vast number of different types of writings used in the public 
debate implies an extension of the communicative channels available 
for the diffusion of information about contended issues. Below, the 
polemical endeavour will be related to the media, institutions and forms 
of communication used in the different phases of the struggle.'? This 
in turn is imperative for understanding and explaining public-sphere 
formation and also the characteristics of the literature. However, and 
in order to adequately grasp the problem of diffusion, the manuscript 
tradition of the polemics needs to be considered first. 


The manuscript tradition 


Given the scarcity of written sources in the period from 800 to 1000," 
the new textual world of the second half of the eleventh century is 
surely striking. However, while the relatively large number of written 
sources provides an indicator of a gradual textualisation of the social 
fabric,'”* quantitative comparisons have to be supplemented by the 
important why-question. Recently, manuscript research has taken new 
turns in attempting to grasp the textual culture of a given period. Rather 
than simply offering descriptive surveys of library catalogues, the field 
of materialistic philology has focused on the nature of the collections 
engaged in transmitting medieval manuscripts. Other approaches 


132 See below, 1. The structural changes in the public sphere during the Investiture 
Contest. 

133 See Wattenbach and Holtzmann 1967a. 

134 "[extuality' refers to the historically specific use of a text; see Stock 1996b: 
144—6. 

'85 Materialist philology goes beyond traditional textual criticism. It considers a ver- 
sion of a given work placed in a hypothetical textual history, allowing the textual critic 
to reconstruct what the author wrote. In addition, it looks closely at the relationship of 
the individual version to its historical context; see Nichols and Wenzel 1996. 
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have dwelled upon the importance of institutional structure for the 
survival of texts; yet others have pondered over the randomness of 
the surviving corpus and the extent to which texts were altered in the 
process of being copied." A third and more controversial approach 
considers the ideological aspects of manuscript survival. 

At the outset, it 1s impossible to establish the number of polemical 
tracts accurately. This being said, there are several good reasons for 
claiming that the literature included other texts, in addition to those 
that have survived and those that are mentioned in other tracts but 
have not survived.?? One obvious support for this claim relates to 
the manuscript culture, another to the often hazardous existence and 
accidental survival of manuscripts. The Codex Udalrici, which 1s respon- 
sible for the survival of parts of the literature, is a schoolbook in the 
art of rhetoric used at the cathedral school of Bamberg in the twelfth 
century.'? This point, the survival of writings due to their rhetorical 
flavour, can be elaborated by considering Nelson's attempt to explain 
why a ninth-century polemical literature did not survive its immediate 
time of writing: this literature, characterised by time- and place-specific 
themes, was considered irrelevant to the next generation, and was thus 
not copied.' A third explanation for the survival or non-survival of 
manuscripts is related to the 1deological side. According to Geary, the 
small number of surviving texts from the tenth century can partly be 
accounted for by an ‘ideological memory’: a decision by the clerical elite 
in the eleventh century regarding which texts that should be preserved." 


'86 [lluminative treatments concentrating on the early Middle Ages include Esch 
1985; Stratmann 1992, 1994. 

17 See the discussion by Berger 1974 on the transmission of Gilbert Crispin’s Jewish 
polemic. Not only does Berger note the copyist’s eagerness to improve the original 
text, but the later diffusion of the polemic seems to have been due to a collection of 
polemical literature circulating in France in the 12th century. For other analyses of 
Jewish-Christian polemics in the 12th century, see Grabois 1975; Berger 1986; Abulafina 
1999. See also Signer and Van Engen 2001. 

153 Tellenbach 1993: 327. 

'89 Robinson 1976: 219: “The evidence of the manuscript tradition is notoriously 
difficult to interpret and generally it suggests only the conclusion that medieval works 
which were not in demand as textbooks or for the monastic lectio were perilously liable 
to extinction.’ For perspectives on the Codex Udalrici, see Schmale 1957; Martl 1991: 
334-40. 

10 Nelson 1986. 

!! Geary 1994. In a later article, Geary acknowledged that he had paid too little 
attention to the oral tradition in the transfer of the ‘ideological memory’, but did not 
discard the original hypothesis (Geary 2002). 
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The criticism of this hypothesis notwithstanding,” it is a forceful 
reminder that the manuscript tradition is often a poor indicator of the 
contemporary diffusion of a textual corpus. 

But it is not only the often-coincidental survival of a text that dooms 
quantitative measurements to the spectre of uncertainty. Even if an 
accurate quantitative estimation of contemporary manuscripts had 
been possible, this would hardly have told the whole story of the 
diffusion of the polemical literature. The intricacy of medieval com- 
munications—with the aural, oral and visual dimensions being added 
to the textual basis—is Just one aspect of this complex. Another 1s 
addressed by Schieffer, who noted the discrepancy between the author- 
ity of three texts—the papal election decree, the Dictatus papae, and 
the Calixtinum—and the fact that these were virtually never cited as 
historical sources.'* Thus, when Suchan rejects the propaganda-thesis 
in relation to the polemical literature on the basis of the few surviving 
manuscripts,'** this overlooks the problems already outlined of relying 
on manuscript evidence for measuring diffusion. In this respect, the 
concern with medieval patterns of communication as the prime struc- 
tural variable for public-sphere formations is an alternative approach 
which circumscribes exclusive reliance on the manuscript tradition in 
evaluating the contemporary diffusion of a textual message, and thus 
also the confines of the public debate. In turn, this understanding of 
the communicative dynamics of public-sphere formation is the basis for 
selecting a given text as representative for more widespread attitudes 
among those involved in the public debate.'” 


42 A moderate sceptical view is voiced by Bouchard 1986: 463. On the other hand, 
Clanchy 1996: 8 claims, ‘Something of this sort seems to have occurred in old established 
monasteries throughout western Europe, and notably in Italy, Germany, France, and 
England. A recent analysis which deals with the destruction of archives in the early 
Middle Ages can be taken to support the view of Geary; see Brown 2002. 

!5 Schieffer 1986: 68-9 explains this discrepancy by referring to the fact that these 
texts did not create new law, but only conserved earlier custom. See also Schieffer 
2003. In general, the often accidental survival of texts has been of increasing concern 
in recent scholarship (McKitterick 1994). 

14 Suchan 2002: 30. 

15 In analysing German historiography in the period 950-1150, Bagge 2002: 22 
uses the strong connection between the authors and the contemporary political elite 
as a basis for drawing conclusions from their works to more widespread attitudes 
within this elite. 
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‘Stand der Forschung’: neglected areas and new departures 


In a survey of the research into the polemical literature, one is struck 
by how few comprehensive analyses there are; in fact, they number only 
three, those of Mirbt, Fauser, and Robinson. Perhaps even more notice- 
able is the absence of a systematic analysis or the role of the polemical 
literature in public-sphere formation, and this in spite of the recurring 
use of terms such as ‘birth of propaganda’,'*® ‘the force of the public 
opinion," and ‘welthistorischen Dialog’'" to describe the literature. 
There are also few attempts at explaining not only the occurrence of 
polemical warfare and the changing nature of the discussion throughout 
the struggle. Usually, scholars have been content to refer only to the 
outbreak of the struggle between the two powers as the incident that 
triggered the polemical zeal, sometimes forgetting that public debate 
by means of polemics preceded the papacy of Gregory VII by nearly 
half a century. Similarly, the discursive changes from the polemics of 
the 1080s and 1090s to the writings from the two decades leading up 
to the Concordat of Worms in 1122 have only been rudimentarily 
treated—often addressing the results of the mediating publicists’ search 
for a compromise. The overall aim of the present analysis is to show 
that the discursive characteristics and changes in the polemical literature 
cannot only be better understood, but also explained by considering 
the structural changes in the public sphere. However, it is interesting 
to survey the verdicts of former scholarship in relation to (1) discourse 
and (2) public opinion as a point of departure for this analysis.'*° 

In terms of discourse, former scholarship has devoted particular 
attention to three areas, discursive development, innovations, and the 
use of history: Mirbt, in dealing with discursive development, maintains 
that the intellectual value of the polemics lies in the fact that traditional 
authorities were considered anew; a new form of historical contextuali- 
sation liberated the author from traditional thought, resulting in more 


46 Dawson 1958: 134. 

"7 "Thompson 1963: 246-8. 

48 Schneider 1972: 15 uses the term ‘welthistorischen Dialog’ to describe the rela- 
tionship between the emperor and the pope. 

19 The following overview is not meant to be all-inclusive. In spite of the long his- 
toriographical interest in the polemical literature (Robinson 1978a: 1), the attention is 
on recent research. The pre-twentieth-century scholarship is only included in cases in 
which it has not yet been replaced or surpassed. 
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critical patterns of thought.!° Different views on this issue have been 
elaborated by Erdmann,'*! Dawson,"? Leyser,'’? Peters,'°* Gilchrist,” 
Schmale-Ott,^* Radding,'*’ Keller, "? Stürner,^? and Busch.' With 
regard to development, there seems to be widespread agreement on 
the difference between the early and the late polemics, with the later 
writings considered superior in terms of an understanding of general 
principles. The matter of where to draw the dividing line, however, is 
more open to debate: while the Carlyle-brothers distinguish between the 


50 Mirbt 1965: 625. 

5! Erdmann 1977: 229—32 discusses the polemical literature in reference to the intel- 
lectual legitimisation of ‘just war’ and the Crusades. The discussion of papal militarism 
led to a period of intellectual re-awakening, as individual theoretical components were 
analysed and new doctrines from the papal party had to be defended. 

52 Dawson 1958: 134 hails the critical reflection in the polemics as showing a new 
level in western culture. 

153 The point of departure for Leyser's evaluation of the polemical literature is 
the collapse of the early medieval pattern of thought. This, in turn, demanded new 
jurisdictional notions in order to separate between the church, the empire, and the 
royal sphere. The polemics thus show the confrontation between idealistic and realis- 
tic notions of authority, resulting in a discussion of the basis of legitimised authority 
(Leyser 1965: 60—1). 

154 Peters 1970: 38, 73 notes that the Gregorian vocabulary went a long way toward 
establishing many of the categories of later political thought. He also claims that 
although most opinions did not have an effect that lasted beyond their own time, together 
they constitute the first widespread consideration of the question of the rex inutilis in 
the Middle Ages, forming part of the basis for the decretists in the 12th century. 

155 Gilchrist 1980c: 192-229 observes the extent to which the overall debate changed 
as the heated contest was replaced by a search for more political and pragmatic goals. 
The most radical texts hardly circulated. 

156 Schmale-Ott 1984: 5 concludes that when the participants acknowledged that 
the struggle could not be solved through reference to authorities, this deadlock opened 
the way for more sophisticated and critical approaches. 

7 According to Radding 1985: 173-5, the polemics reflect a vital part of an overall 
change of mentality around 1050. At the outset, the struggle between Gregory VII 
and Henry IV was not a contest between an old and a new mentality, but between to 
versions of the old mentality. The initial polarisation and subsequent deadlock led to 
cognitive development, reflected in a new critical attitude and a new conception of the 
social fabric. For an earlier variant of this change of mentality thesis, see Brackmann 
1934. For a different opinion of the cognitive development of Western Europe, see 
LePan 1989. See also Huff 1993. 

75 To Keller 1986: 161, the zeal to partake in theoretical clarification led to the 
formulation of new thoughts. 

159 Stürner 1987 concludes that the polemical debate led to a clarification of patristic 
positions, but that the real theoretical innovations had to await the Aristotelian recep- 
tion of the 13th century. 

160 Busch 1994: 253, 256 contends that the argumentative use of legal passages 
attests to a concern for sustaining the hierarchy of authorities as well as for providing 
the continuity of the legal tradition. However, it was less intellectual zeal created by 
the struggle than necessity that led to the later science of canon law. 
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earlier polemics written before 1097 and the writings from between 1097 
and 1125,'% Morrison claims that the period 1083 to 1089 is indica- 
tive of a new legal mentality? Koch, as well as Robinson,'® claims 
that the change took place after 1080.'% In terms of the quality of the 
contributions, Fauser notes that the Gregorian polemics were logical 
but excluded everything that did not fit into the system.'? Funkenstein 
selects the “Rabulistik’ of Manegold as representative of the mentality 
of the Gregorian writers. Robinson notes the stronger use of the 
colores rhetorici in the papal polemics,'®’ and Berschin concludes that the 
royalist authors discuss, while the papal party preaches.'® Ullmann, 
however, stresses that the royalist writers never quite understood the 
hierocratic theme,'? and Struve, in discussing the notion of the oath, 
claims that the papal writers are superior in their more varied approach 
to the subject.” 

Intellectual innovations are a second area of focus. With regard 
to thematic innovations, Dempf stresses their importance for the 
development of political thought;! Fauser mentions mysticism and 


15! The earliest writings—in which it was more important for the authors to present 
their own case than put forward effective lines of argument—lack a systematic grasp of 
the authoritative basis of the two powers. The polemics of the later period, however, 
were not only concerned with the concrete contending issues, but also discussed these 
in relation to general principles. The parties also tried seriously to understand each 
other's views (Carlyle 1950d: 49, 221-2, 258). 

162 By using the term ‘upheaval’, Morrison 1969: 265-7, 1971: 1-3 refers to how 
contending issues were transformed into discussions of abstract constitutional principles. 
The canon-law collections of the period 1083-1089 in particular are indicative of a 
new legal mentality characterised by objective justice. 

155 The first polemical writings were characterised by the traditional use of rhetori- 
cal figures, invectiva and vituperatio, and not until after 1080 did a new and more dif 
ferentiated use of authorities emerge. This activity reached a preliminary culmination 
after the death of Gregory VII in 1085, displaying techniques of exegesis and use of 
canon law characteristic of the scholasticism of the 12th century. The two parties both 
applied abstract theological terminology and rhetorical allusions to biblical authority 
(Robinson 1978a). 

16t Tt was not until after 1080, as a result of the introduction of new sources of 
authority in the form of Roman law and popular sovereignty, that the theocratic basis 
of secular power was properly grasped (Koch 1972: 36-7). 

16 Fauser 1935: 155. 

16 Funkenstein 1938: 61. 

15 Robinson 1976: 227. 

168 Berschin 1991: 135. 

169 Ullmann 1955: 382-413. 

0 Struve 1989: 112. 

7! Most of the political ideas of the high Middle Ages were prefigured in the 
polemics; aspects of the church's teaching were even presented more coherently than 
they were in the later scholasticism (Dempf 1929: 170). 
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humanism;'” and Thompson focuses on the theory of the restricted 
monarchy, the notion of popular sovereignty and the idea of the 
state as an abstract unit established through a social contract." More 
recently, a host of scholars have pointed to the re-conceptualisation 
of the secular power in various ways, including Kólmel,"* Struve!” 
and Millotat."? Furthermore, the discussion on clerical marriage is a 
re-opening of a case that had been lying dormant for 600 years." It 
is first and foremost the different pre-scholastic characteristics which 
have been methodically stressed, including dialectical reasoning (Reinke, 
Laudage, Fuhrmann),'” the use of the deductive method (Ullmann),'” 


and the conceptualisation of the relationship between faith and reason 
(Macdonald, Resnick).'®° 


12 Fauser 1935: 155-6 detects elements of mysticism and humanism, foreshadowing 
intellectual innovations in the Italian Renaissance and the Reformation. The innova- 
tions, however, were reserved for the imperial party. The papal writings were logical, 
but excluded everything that did not fit into a system based on canon law. 

75 Thompson 1962. 

174 To Kólmel 1972: 186, the legal view of the secular power as autonomous was 
innovative. 

175 Struve 1978: 99, in dealing with the organical conception of the state, concludes 
that the polemical struggle gave the organical notion a stronger political accent. See 
also Struve 1991b. 

"5 Millotat 1989: 7, 9-10, in examining transpersonal notions of the state, finds that 
the Contest led to a further development and sophistication of these ideas, approach- 
ing a notion of the ‘state’. 

17 Barstow 1982: 98 remarks that the polemical discussion was the first treatment 
of married priests in six hundred years. 

8 Reinke 1937: 51, investigating the school-dialectic of the Contest, mentions ‘the 
new spirit of doubt that shaped the nature of man'. He distinguishes between the 
relative meagre use of dialectic amongst German publicists and the superior mastering 
of this technique by French and Italian polemical writers. Laudage 1984: 49 stresses 
that the rationally grounded pro aut contra approach went along with faulty historical 
proof. Fuhrmann 1986 finds that the pro aut contra method became a standard feature 
of argumentation in the period. It was no longer enough to line up authorities. As 
such, the Contest foreshadowed the scholastic method. 

19 According to Ullmann 1955, 1961, interpreting the Contest as the papacy’s 
attempt to realise the hierocratic theme in concrete action, the deductive approach was 
the predominating method, used to discuss different ways of ordering the social fabric. 
However, the very character of the social fabric was only sporadically debated, as both 
parties had a conception of authority based on the ‘descending theme’. 

18 Macdonald 1933: 117-123 detects a theoretical clarification in some of the royal 
polemics in which reason—instead of being in conflict with authority—was incorpo- 
rated in the defence of authority. These include those of the Norman anonymous, 
some treatises defending clerical marriage, the Liber de unitate ecclesiae conservanda, and 
the polemics of Wenrich of ‘Trier and Bernold of Constance. Resnick’s analysis of 
attitudes towards philosophy and dialectic during the Gregorian reform argues against 
an older view that portrays the relationship between faith and reason in dichotomous 
terms. The evidence of the polemical writers is far too conflicting to be arranged in 
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A third focus in recent research has been on the use of history and 
the historical mentality displayed by the writers. Ziese stresses that the 
historical evidence often only makes sense in the immediate context 
of a given tract, indicating an inability to conceptualise objective and 
general historical descriptions and explanations. On the positive side, 
Ziese claims that the appeal to reason, alongside the more traditional 
use of authorities, is reminiscent of pre-scholastic thought.'*' Schmale'™ 
and Reuter? have discussed different aspects of this use of history, 
albeit with a more positive view of the progress of historical thinking. 
With regard to mentality, Goetz, in several investigations into the use 
of history, remarks that the polemics, by making the historical past a 
source of cognition, display a new mentality. On the negative side, 
he points out that criticism of the sources is non-existent, the authors 
often argue past each other as a result of using the same authorities, 
and that anachronistic reasoning is frequent.'** In his work on German 
historiography, Bagge detects the emergence of an idea of objective 
justice, and claims that more rational and analytical approaches in legal 
thought were shared by a number of the polemical writers. '® 

The agreement on the epochal significance of the polemics not- 
withstanding, there are also scholars whose verdicts are quite differ- 
ent. According to Mcllwain, the debate lacked clarity. Even though 
the papal arguments became more systematic and better defined, the 
papal party was only innovative in the practical application of the 
theoretical principles. ‘The underlying principles of the schism were 
not addressed. The majority of the royal polemics rested more on 
history than theory and were not of the same quality as the papal 
tracts; rather than questioning the sources of authority, they simply 
protested against the unprecedented expansion of papal authority.'^? 
This position has been elaborated by Morris, who refers to a feudal 


simple dichotomies. Rather, because the monastic polemicists represented innovation, 
they considered it important to represent the conflict in traditional terms (Resnick 
1987, 1990). 

15! Ziese 1972: 225. 

18 Schmale 1985: 99 sees a link between the polemics and a more scientific his- 
toriography. 

75 In analysing 12th-century German historiography, Reuter 1992: 17 concludes 
that the historicist methods developed during the Investiture Contest by canonists and 
theologians were not taken up by later historians. 

18t Goetz 1987: 33, 62-4. 

"5 Bagge 2002: 391—407. 

186 Mcllwain 1932: 202. 
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terminology which barred theological reflection; by Reynolds, who 
compares the political ideas found in the polemics with the progress in 
liturgical scholarship in the same period;'™ by Kölmel, who addresses 
the lack of consistency in the ‘Weltverstandnis’ in the polemics;'*’ and 
by Althoff, who finds the argument of the papal party to be concrete 
and specific, in contrast to the more general arguments presented by 
the defenders of the royal cause." In his discussion of tolerance in 
the Middle Ages, Hartmann notes several cases of practical tolerance 
but only one theoretical discussion of the concept.'”' On the subject 
of method, Leyser contends that the writers lacked adequate political 
concepts to formulate innovative thoughts, and that classical political 
concepts were often quoted out of context. '?? Leclercq remarks that the 
polemicists interpreted the Bible out of context, resulting in a narrow- 
ing of perspective and a distortion of certain texts.!”” Suchan looks in 
vain for manifest criteria for evaluating the authoritative value of texts 
and rules of harmonisation. ?* 

In conclusion, recent scholarship has six characteristics. First, the 
polemical literature written in the latter part of the struggle—that is, 
from 1080 or maybe even as late as 1097—1s regarded as superior in 
terms of argument. Second, these later tracts are seen as predating 


1#7 Morris 1989: 132 refers to an intellectual framework resembling the Carolingian 
pattern, characterised by a hostility to the use of the written word, a lacking tradi- 
ton of letter writing, and a scarce amount of reflection on contemporary issues in 
chronicles. The polemics lack theological reflection on the foundation of legitimised 
authority. Within a framework indebted to feudal terminology, the imperial party based 
its arguments on the traditional two-sword theory, while the papal party defended itself 
by referring to the same theory. 

'88 Reynolds 1978, investigating liturgical scholarship, remarks that the practical 
reforms of the liturgy by Gregory VII display new interest in explanation and inter- 
pretation. In contrast to the political ideas of the polemics that gradually lost their 
cogency, the liturgical scholarship of the period is still being referred to. 

189 Kólmel 1972. 

19 Althoff 2006: 281-283. 

?' Hartmann 1998. Schreiner 1998 underlines the Augustinian basis of this ‘sub- 
stantial tolerance’. 

192 Leyser 1965: 60-1. 

193 Leclercq 1966. 

19t Suchan 1997: 176-291 finds that several of the polemics were preparations for 
negotiations between the parties. The pragmatism of the writings restricted the intel- 
lectual sophistication, compared to that of the later glossators and canonists. In general, 
the polemics show no strict criteria for reconciling contradictory passages. ‘The use of 
authorities was tied to concrete situations and both parties put forward interpretations 
of the same authorities. On the positive side, the polemicists displayed logical reflection 
and an ability to present coherent arguments. 
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and foreshadowing certain features of the scholastic method in their 
more critical approach to the textual past and new weight on argu- 
mentation. Third, although the overall evaluation of the discourse 1s 
positive, the impression 1s more of sporadic innovations than of sys- 
tematic understanding. Fourth, there is no agreement as to which side 
contributed most forcefully to the innovations. Fifth, little attempt has 
been made to explain the nature of the public debate beyond refer- 
ring to intellectual immaturity or an inadequate political vocabulary. 
Six, the polemics reflect the new interest in rhetoric emerging in the 
eleventh century. 

The second topic dealt with in this ‘Stand der Forschung’, the 
question of public opinion and public-sphere formation, has yet to be 
systematically investigated. However, this is not to say that earlier schol- 
arship has been entirely silent on the matter. In fact, the best treatment 
is found in the old but still relevant analysis of Mirbt: both parties tried 
to influence public opinion, and in order to broadcast particular points 
of view, the authors used a polemical style embracing everything from 
friendly conversation to hostile attacks. The profound animosity between 
the two camps explains the anonymity of a large number of the writers. 
The concealment of identity was also responsible for providing a larger 
intellectual room for theoretical manoeuvre. Nevertheless, the fanatical 
voices were only a part of the intellectual struggle and did not represent 
the ‘Durchsnitt der Offentlichen Meinung’. Notwithstanding the elitist 
nature of the debate, other social groups were not passive bystanders, 
although they lacked a coherent understanding of the struggle. The 
polemical campaign instigated by the papal party led to an awareness 
of the practical aspects of the Contest on the part of these groups, 
for instance of misconduct in the priestly office. Thus, and according 
to Mirbt, the intellectual struggle during the Contest witnessed the 
emergence of public opinion.'” 

From this point of departure, early research basically focused on 
the function of parties and the pragmatic aspect of the confrontation 
(Carlyle brothers),'” on the role of public debate in shattering the 


195 


For a recent overview of scholarship, see Camargo 2003. For other contribu- 
tions, see Murphy 1971, 1981; Kennedy 1980; Ward 1985; Mack 1990; Cole 1991; 
Carruthers 1993; Copeland 1995; Von Moos 1997. 

1% Mirbt 1965: 121-130. 

197 To the Carlyle brothers (Carlyle 1950d: 97), the parties, allegedly constituted 
through the polemics, are seen more as a mediating opinion than as clearly defined 
parties. On the other hand, contemporary political theory stemmed from practical 
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unitary Christian culture (Dempf ), ? and on the popular character of 


the literature (Mcllwain).'” Later, spurred on by Erdmann’s pioneering 
study of the propaganda issued by the royal chancery,” the focus was 
on the extent to which the propaganda was an organised effort (Can- 
tor, White).?! However, the efforts at measuring the propaganda have 
come to little more than references to terms such as ‘public sphere’ 
(Morrison), ‘political literature’ (Ullmann),”” and ‘public opinion’ 
(Goez),"* eschewing attempts to specify this public and grasp the 
dynamic instigated by the literature. 

Leyser was the first to take a new approach to the problem, acknowl- 
edging the importance of evaluating the diffusion in terms of different 
forms of communication. According to Leyser, the Investiture Contest 
represented the first religious mass movement in Europe, and the 


conflicts, thus reflecting constitutional principles the way ordinary people understood 
them. The paradox is obvious: the same practical basis that prevented theoretical 
innovation contributed also under these circumstances—agitation and upheaval in 
Germany—to political speculation and controversy. 

18 Dempf 1929: 171-6 stresses the function of the polemics in the public life. 
From a point of departure in which the unitary Christian culture was the sole basis 
of the public life, the struggle led to a new level of awareness, particularly evident in 
canon law. 

199 Mcllwain 1932: 203 claims the polemical literature to be popular in nature: it is 
only by approaching the literature as being written not only for the monasteries and 
the cathedral schools, but also with the intention of appealing to the public opinion, 
that the originality of the polemics emerges. 

200 Erdmann 1936; See also Erdmann 1939, 1962 and Erdmann and von GladiB 
1939. 

20! Cantor 1958: 168-174 refers to the polemical literature as the first instance of 
organised propaganda in medieval history, albeit underlining the restricted practical 
effect of the literature in England. White 1960: 327 maintains that the implementation 
of the reform programme was conditioned on propaganda, presenting it as a return 
to the primitive church. 

202 According to Morrison 1971: 1, the term ‘public sphere’ is justified, although 
the appeals were only sporadically directed to the civil society at large, and in spite of 
the elitist character of the public sphere. For the first time, the Middle Ages witnessed 
two parties trying to gather support through documentary warfare. 

28 Ullmann 1975: 244-6 uses the term ‘political literature’: the polemics were a 
conscious effort to influence public opinion, and political literature is for the first time 
in European history established as part of public life. Even though both the writers and 
the readers were members of the church hierarchy, only the number of polemics led 
to widespread diffusion of the content. This increase in literary production reflected 
a solid need, and from now on, public opinion was a political force that authorities 
had to pay attention to. 

2t Goez 2000: 149 acknowledges the emergence of a public opinion in the middle 
of the 11th century, and underlines the intensity of the public debate in the period after 
the 1080s. The results of this debate were a new view of ‘Staatlichkeit’, discussions of 
theoretical principles, and the emergence of the scholastic method. 
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communicative side to this movement relied on the oral mediation of 
the ideas in the polemics; for example, the polemic of Humbert of 
Silva-Candida and the letters of Gregory VIL This focus on oral 
communication 1s also present in the research of Constable, for whom 
the crucial question is not whether they were read, but whether they 
were heard. The rhetorical element was particularly strong in speeches, 
sermons, and other works—including letters—intended for oral deliv- 
ery. But works written to be read silently were perhaps also reaching a 
wider audience than has usually been assumed. As the twelfth century 
advanced, the monks became the main audience.” More recently, 
Suchan has also stressed the importance of oral mediation of the 
polemics in face-to-face negotiations, a development which instigated 
a new trend in the form of written mediation of complaints to a 
wider public.?” Another innovative approach to this question is that of 
Robinson, who attempts to outline the channels of distribution as well 
as the effect of the propaganda. Robinson does not doubt that it was 
Gregory's intention to encourage propaganda. However, only a partial 
answer can be given regarding how effective the polemical campaign 
was in forming opinion."? In addition to the official propaganda, the 
polemics of so-called friendship-groups were also important in shaping 
public opinion,”” especially the work of Bernold of Constance.?'? After 
the great royal and papal propaganda-campaigns in the latter half of 
the 1070s, the shaping of public opinion became more a local task, 
instigated by bishops with political ambitions.*!! This being said, most 


*5 Leyser 1994: 1-15 notes that the lower strata shared the battle for renewal of 
the church with the nobility. 

2° Constable 1983: 186-7: ‘Manegold of Lautenbach referred more than once to 
rumors and gossip in the city squares, courtyards, and weaving shops, and Sigebert 
made a similar allusion to the workshops of female weavers and of artisans. This may 
be a topos, like the many references to per orbem; but it indicates that some account 
was taken of what would today be called popular opinion, even if those expressing it 
were in no position to influence the actual course of events, and there is evidence that 
some important propagandistic writings, which survive in different versions addressed 
to various recipients, were more or less round letters.’ 

27 Suchan 1997: 60-70. 

208 Based on manuscript evidence, Robinson 1983b: 174, 176 concludes that the 
papal polemics were copied principally in Gregorian learned circles for the edification 
of Gregorian sympathisers. 

29 Robinson 1978c: 11 points to two groups that played major parts in the dis- 
semination: the princes of the Gregorian friendship network and numerous men of 
less exalted social status, both laymen and clerks. See also Robinson 1999b. 

210 Robinson 1978e: 51-123. 

?! Robinson 1978a: 151-2. 
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attempts to measure the diffusion of this material have relied solely on 
the manuscript tradition, and Laudage,?!? Fuhrmann,?? Tellenbach?'* 
and Keller?! all stress that the limited number of manuscripts indicates 
that it is unlikely that these writings reached a wide audience. Opinions 
on the polemics from the perspective of communication studies have 
not contributed much to this discussion, although they have provided 
valuable theoretical perspectives (Menache, Thomson).?'° 

In conclusion, while investigations focusing specifically on public 
opinion and public-sphere formation are non-existent, at least some 
contributions—notably those of Mirbt and Robinson—address certain 
aspects of the public dimension. These analyse public debate as written 
debate and focus on the elitist nature of the debate. Leyser, Constable, 
and to some extent Suchan, situate the polemical literature in a com- 
municative framework in which aural and oral forms of communication 
are important for the general diffusion of the message. Nevertheless, 
the general impression 1s one of ambivalence regarding how to deal 
with the contemporary structures of public life and the eventual influ- 
ence exerted by the polemics on these structures. On the one hand, the 
debate was public, organised, and propagandistic; on the other hand, 
it 1s also considered—on the basis of the use of Latin and estimations 
of the manuscript tradition—to be largely elitist and of little interest 
to succeeding generations. One explanation for this ambivalence 1s 
related to a definitional problem: what does public mean? What criteria 
should be used in evaluating the public dimension of the literature? 
None of the above contributions seems to have addressed this ques- 
tion in depth, and consequently, it becomes difficult to evaluate the 
degree of publicness. Another aspect of the ambivalence resides in the 


?? Laudage 1984: 48. 

?5 Fuhrmann 1986: 69-71. 

?! 'Tellenbach 1993: 326-7. 

25 Keller 1986: 160; Keller 1989: 260 notes that the written word was used to 
corroborate the legal order as well as a means to influence public opinion directly 
through propaganda. 

216 In one of the first extensive works on medieval communication, Menache 1990: 
3 addresses the institutional use of propaganda during the Investiture Contest as a 
unique phenomenon that became an essential feature in the process of state-building 
from the llth century. Dealing with propaganda, Thomson 1999: 133-4 notes that 
Gregory VII was one of the most propaganda-conscious of all popes; the propaganda 
effort was a significant development, although it was aimed at a relatively small audi- 
ence of senior barons and clergymen. 
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researchers’ apparent hostility to applying theoretical models.?" Neither 
modern communication models nor historical-sociological approaches 
to the public sphere are used to provide comparative schemes. In other 
words, new approaches to the medieval period—particularly in relation 
to medieval communications—have rarely been included. 

This selective ‘Stand der Forschung’ should serve to justify a new 
theoretical approach to the polemical literature which draws upon 
the abundance of research on public-sphere formation in the early 
modern period and applies it to the medieval period. Obviously, this 
concern with public opinion and public-sphere formation colours the 
approach to the polemics; it structures the treatment, determines the 
division of the polemics into three periods, and also accounts for 
the selection of writings. Consequently, the introductory chapter dealing 
with the ‘structural changes in the public sphere’ addresses the contem- 
porary polemicists’ notions of public opinion. The different public-sphere 
formations derived from this evidence is decisive for the division of the 
debate into three periods, the early period stretching from the earliest 
public outbursts in the 1030s to the papacy of Gregory VII in 1073. 
The MGH-edition contains five polemics from this period: the polemic 
of Guido of Arezzo, the De ordinando pontifice, the polemic of Humbert 
of Silva-Candida, and the two polemical letters of Peter Damian. While 
all of these are used in the attempt to grasp the polemicists’ self-aware- 
ness as public combatants, it is only the De ordinando pontifice (c. 1048) 
that is analysed in depth. Because my focus 1s mainly on the mid-period 
writings resulting from the official declaration of polemical warfare 
by the papal and royal chanceries, the discussion of the De ordinando 
serves primarily as a comparative point of departure. The mid-period 
polemics, then, covers the pontificates of Gregory VII (1073-1085) and 
Urban II (1088-1099). The dramatic increase in polemical activity in 
this period signalled the shattering of the elitist public sphere as well 
as the emergence of a semi-institutionalised type.?? As this study also 


217 The treatment of Suchan 1997 is an exception to this lack of theoretical elabo- 
ration. The few invesügations that deal with the public structures of the period either 
do not address the large sociological literature on the public sphere (Menache 1990), 
or else refer to this literature but deal with other sources (Brandt 1993; Althoff 1997c, 
1997e). 

218 The polemicists and polemics listed chronologically from the MGH-edition include 
Sigebert of Gembloux (Apologia contra eos qui calumniantur missas comiugatorum sacerdotum), 
Gebhard of Salzburg, Wenrich of Trier, Manegold of Lautenbach, Petrus Crassus, 
the Dicta cuiusdam de discordia papae et regis, Guido of Osnabrück, the Liber canonum contra 
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focuses on discursive development, the sole criterion for the selection 
of texts cannot be the interest of a given polemic in terms of its value 
for understanding public-sphere formations. Consequently, while some 
texts—the polemics of Gebhard of Salzburg and Wenrich of Trier, 
and the polemical letters from the papal and royal chanceries—have 
been selected because of their importance for the public debate, other 
writings—the polemics of Peter Crassus and the Liber de unitate ecclesiae 
conservanda —have been chosen on account of their importance. As in 
the approach taken to early-period polemics, the writings not subject to 
in-depth analysis are referred to when they can illuminate public-sphere 
formation or the discursive aspects of the mid-period polemics. The 
late period stretches from the ascension of Pope Paschal II in 1099 to 
the Concordat of Worms in 1122, bringing the Investiture Contest to 
a preliminary close. Once again, the polemical output is large and 1s 
further complicated by the emergence of new polemical expressions 
in the form of polemical poems.” This late period is covered by an 
analysis of the public debate on the investiture question, in addition to 
an in-depth study of the De investitura episcoporum. This in-depth study 
draws upon the remaining late-period writings in order to illuminate 
a new phase in public-sphere formation and its resultant political- 
theoretical orientation. 

Long ago, Bloch maintained that the polemical literature was impor- 
tant for the political maturity and education of the European Middle 
Ages.?? It is my hope that the present analysis of the medieval public 
sphere based on the public debate during the Investiture Contest will 
contribute to a better understanding and appreciation of the epochal 
significance of the public debate for this ‘maturity and education’. 


Heinricum quartum, Anselm of Lucca, Guido of Ferrara, Bonizo of Sutri, Guibert of 
Ravenna, Bernold of Constance, the Altercatio inter Urbanum et Clementem, the Liber de 
unitate ecclesiae conservanda, Walram of Naumburg, Herrand of Halberstadt, Deusdedit, 
the schismatic cardinals, and the Tractatus Garsiae T holetani Canonici de reliquiis preciosorum 
martirum Albini atque Rufin. 

?? The chronological list of polemicists and polemics include Sigebert of Gembloux 
(Leodicensium epistola adversus Paschalem papam), Hugh of Fleury, the Tractatus de investitura 
episcoporum, Rangerius of Lucca, the Orthodoxa defensio imperialis, Bruno of Segni, Placidius 
of Nonantula, Ivo of Chartres, the Disputatio vel defensio Paschalis papae, Hildebert of 
Le Mans, the Carmen rhythmicum de captivitate Paschalis papae, Geoffrey of Vendóme, and 
Hesso of Reims. 

?? Bloch 1972: 73. See also Mayer 1959: 25 for the importance of the Contest for 
the maturing of Europe. 


CHAPTER ONE 


STRUCTURAL CHANGES IN THE PUBLIC SPHERE 
DURING THE INVESTITURE CONTEST 


Introduction 


The ‘first European revolution’ had many facets, one of which was the 
growth of a new public culture in the first half of the eleventh century.’ 
One keyword in this new culture was dissent, manifested first and fore- 
most in the new heretical communities, in the peace of God movement 
and in the Pataria. ‘These movements, although partly indebted to a tiny 
group of intellectual leaders, had a clear popular element, resulting in 
what some have called the first religious mass movement of the Middle 
Ages.” However, the new public culture also had repercussions for the 
learned discourse. Surfacing in the middle of the eleventh century, 
four discussions of public nature, all of which were imperative for the 


! See above, Introduction. The term is from Moore 2000: 15: ‘Nothing more clearly 
expresses the revolutionary character of the pontificate of Gregory VII than his will- 
ingness to invoke popular opinion...’ 

? Until recently, research on the popular element to medieval culture focused almost 
exclusively on the later Middle Ages. For recent contributions that address the theme 
of popular and lay religiosity in particular, see Rubin 1991; Swanson 1995. Mackinney 
1930: 189 first noted that the popular movements were of great importance in stimu- 
lating social consciousness, in encouraging popular activity in public affairs, and in 
strengthening public morale in support of a regime of law and order. Later these 
insights have been confirmed, for instance in relation to the Crusades. Erdmann 1977 
recognised early on the popular side to the Crusades and concluded that neither the 
peace movement nor the Crusades would have existed without popular support. This 
view has received support from Runciman 1965; Riley-Smith 1987; Bull 1993; Morris 
1998; Richard 1999: 27. With regard to the peace movement, while Hoffmann 1964b 
is an exception—rejecting that popular activity had given rise to the peace—a host 
of investigations have drawn the opposite conclusion. Tópfer 1992: 57, for instance, 
observes that social conditions had to be ripe for an increased parücipation of the lower 
classes in public life. According to Lauranson-Rosaz 1992: 134, the peace assemblies 
reflect the emergence of an enormous movement of resistance by the free peasants. 
Landes 1992: 194 claims that the large crowds at peace councils created a powerful 
public arena of approval for cooperative lords and warriors and of disapproval for 
disturbers of the peace. T'he new communal element is stressed by Head 1992: 221. 
For an overview of recent research, see Paxton 1992. See also Renna 1980; Goetz 
1983; Moore 2000. 
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remoulding of the European societal fabric in the period, dominated the 
following five decades.’ The first issue was the critique of simony and 
the discussion of the validity of the sacraments of simoniacal priests; 
this debate began in the 1030s, but reached a preliminary climax in 
the 1050s in the writings of Peter Damian and Humbert of Silva-Can- 
dida. While this first discussion was part of the new reform initiatives 
of Pope Leo IX (1049-1054), the second discussion, which concerned 
the Eucharist, is perhaps the first clear expression of dissent on the 
part of a member of the intellectual community. Berengar of ‘Tours’ 
deviant notion of the Eucharist and the papacy’s struggle to curtail this 
heresy lasted for close to four decades, ending in the condemnation of 
Berengar at the Roman synod of 1079.* The third discussion centred 
on anti-pope Cadalus and his claim to the papacy in the first half of 
the 1060s. Whereas the first two discussions remained on an intel- 
lectual level, this struggle brought up the question of the relationship 
to the secular power and thereby foreshadowed what was to come in 
the fourth and perhaps most important discussion of the period: the 
polemical public debate during the Investiture Contest. 

This neat division into popular and intellectual movements and 
discussions is probably not tenable. On one level it replicates the 
dichotomous relationship between high and low culture, and is there- 
fore open to criücism for its failure to take into consideration recent 
research which points out the vast overlap between these 'cultures'.^ On 


* Moore 2000: 122 observes quite correctly that attempts to weight the elements 
of novelty in the intellectual movements of the 11th and 12th centuries with the 9th 
and 10th decline all too rapidly into semantics. ‘Though few of the individual elements 
were new, the enormous growth of the common stock of knowledge and the capacity 
to use it transformed the sophistication of European thought and learning. See also 
Gibson 1975. 

* For different perspectives on the Eucharist and Berengar, see Russell 1965: 164-5; 
Gibson 1971; Macdonald 1977; Stock 1983; Holopainen 1995. 

? Ladner 1968 noted the relationship between church reform, the Eucharist, the 
Pataria, and the peace initiatives of King Henry III on the one hand, and the ecclesi- 
astical peace movement on the other. To Tellenbach 1993: 91-2, it is wrong to separate 
the popular religion from a more theoretical religion. See also Remensyder 1992. 

5 While older research sustained a dichotomous notion of the relationship between 
high Latin culture and low vernacular culture, recent research has revised this view. 
First, from a philological perspective it has been argued that the medieval form of 
Latin was an invention of the Carolingian period (Richter 1982; Wright 1982; Banniard 
1995). Second, spoken Latin was closer to the vernacular, so representatives of the 
so-called low culture probably knew more Latin than has hitherto been assumed. This 
knowledge of Latin was geographically conditioned, of course, with Italy attesting to 
the closest interaction between the vernacular and the Latin language (Dronke 1970; 
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another level, the division also disregards the new insight into patterns 
of communications which facilitates interaction between the popular 
and the intellectual arenas: every popular movement depended on 
intellectual participation because of the textual focus of the new public 
culture. What, then, are the defining traits of this public culture and to 
what extent is it possible to talk about structural changes in the public 
sphere in the eleventh century? In the following section, the polemical 
literature will be used to illuminate these changes from the early period 
(1030-1073), through the outbreak of the struggle between pope and 
king in the mid-period (1073-1099), and ending with a glimpse of 
public-sphere formation in the late period (1099-1122). 

Thus, the investiture debate, as the most important intellectual discus- 
sion, serves as a testing ground for studying the degree of interaction 
between the popular and the intellectual segments of society. In order to 
situate the literature in relation to the type of public-sphere formation 
and communicative means and institutions operative in a given period, 
the outline of public-sphere figurations in this chapter foreshadows 
aspects of what is to come. In short, the following analysis presents a 
complete, contextualised survey of the polemical writers’ attestation to 
public opinion and thereby complements earlier scholarship’s rather 
superficial treatment of this subject. Following a quantitative survey of 
the references to public opinion in the three periods, these references 
are analysed with regard to their intended audience, discursive context, 
and chosen polemical expression. The references to public opinion 
in the different periods are briefly juxtaposed with the indicators of 
authorial intention of the polemic in question. The chapter ends with 
a case study of one side of the public debate about married priests in 
the late 1070s. 

The vast difference in polemical output in the three periods renders 
quantitative analysis difficult, to say the least. Thus, the survey indicates 
tendencies rather than causal relationships. The point of departure is 
the polemics in the MGH-edition, but this is supplemented with other 
types of text where necessary. None of the five polemics of the early 
period addresses the public dimension explicitly. Of the altogether 


Godman 1987; McKitterick 1989, 1991; Nelson 1990; Wood 1990; Constable 1994; 
Banniard 1995). ‘Third, the recent awareness of the numerous combinations of written, 
aural and oral forms has further undermined the high-low dichotomy (Richter 1975; 
Le Goff 1980; Ginzburg 1981; Muchembled 1985; Burke 1987, 1988; Mullett 1987; 
Gurevich 1988; Constable 1994; Green 1994; Coleman 1996). 
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fifty-six polemics from the ascension of Pope Gregory VII in 1073 to 
the enthronement of Pope Paschal II in 1099, sixteen (29%) contain 
references to different facets of public opinion.’ In the twenty-five 
late-period polemics, there are only three references (12%), one of 
which is ambivalent as to the extent a popular or a learned audience 
is addressed. Without reading too much into these figures, they never- 
theless indicate that the early-period writers were less concerned with 
public opinion. The polemical outburst in the mid-period can only be 
fully understood by viewing the writings in connection with the new 
public structures—the semi-institutionalised public sphere. The late- 
period polemicists’ apparent decline in concern about public opinion is 
a result of the next phase of public-sphere formation: the demarcation 
of different types of political publics. Juxtaposed with the survey of 
the royal and papal letters, the distribution patterns display a similar 
tendency: one upsurge in popular polemical intensity in the middle of 
the 1070s, and a second in the heated period after 1080." 


l. The public culture of the early period (1030-1075) 


The early-period polemical literature extends from the earliest reforming 
initiatives to the ascension of Pope Gregory VII in 1073. This period, 
initiating the struggle for the ‘right order of the world” or the battle 
for supremacy between the regnum and the sacerdotium, is one of the 
historical phases that is difficult to capture.!! The difficulty in identifying 
period-defining characteristics 1s partly due to recent research’s new view 
of the Contest’s pre-history. Most basically, the theme of investiture was 
at the forefront in the early and late phases of the Contest, while a 


7 The high number is due mainly to the twenty-five polemics from the hand of 
Bernold of Constance and the eleven letters of the schismatic cardinals. If these two 
groups of wriüngs are excluded, nine of the remaining twenty polemics address public 
opinion, thereby raising the percentage to forty-five. 

® The replacement of the non-institutionalised public sphere of the early period 
with the semi-institutionalised variant of the mid-period is indebted to the justification 
of polemical warfare by the official propaganda; see below, 3. Polemical warfare in the 
royal and papal chanceries (1073-1082). 

? Tellenbach 1936. 

' Brooke 1939: 5. 

! For recent general overviews, see Fuhrmann 1986; Hartmann 1993; Blumental 
1997. 

? Scharnagl 1908; Schieffer 1981; Beulertz 1991. 
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different set of issues was debated in the wake of the initiatives taken 
by the Gregorian reform papacy. In older scholarship, the Contest was 
seen as the result of the fusion of the Italian and the Lotharingian 
reform movements and their struggle to liberate the church from the 
powerful grip of the secular power.? In contrast, recent research has 
stressed the complex and often unclear undercurrents that directed both 
the emergence and the development of the struggle.'* The view that the 
Cluny movement was an instigator of reform, which was later replicated 
by the Gregorian papacy, has also been questioned. Rather, the zeal 
for reform has been traced back to various sources, only one of which 


stems from Cluny.? The study of local reform initiatives in monaster- 


ies? and of the link to new monastic movements in the period—those 


of the hermits in particular"—have also enriched our understanding; '? 
Two other sources of reform were the bishoprics, with their episcopal 
reform, and the German rulers, from Otto I to Henry III. This last 
aspect, the contribution of the king, the nobility?' and laypeople? to 
the reform of the church, highlights the extent to which societal bonds 


? Fliche 1924—37. 

" Feine 1947; Mikoletzky 1948; Schieffer 1950-51; Brooke 1952: 25; Semmler 
1959/61; Cantor 1960: 161; Schmale 1961a; Wollasch 1961, 1973; Hagermann 
1970b; Bosl 1988; Morris 1989; Boshof 1991; Horn 1991; Maurer 1991; Parisse 1991; 
Wendehorst 1991; Tellenbach 1993; Schieffer 1995; Warner 1999; Goez 2000. 

5 Literature on Cluny includes Hunt 1967; Sauerländer 1973; Schieffer 1975; 
Constable 1991, 1996a; Kohnle 1993; Wollasch 1996. 

16 Beitscher 1974: 208: “The study of local history often highlights the nuances 
of political and social struggles. The history of Beualieu, in particular, reflects the 
interconnection between the myriad levels of limousine society and the ecclesiastical 
reform movement of the eleventh century.’ 

17 Leyser 1984. See also Cowdrey 1995b. 

!# For a general overview, see Lawrence 1989. On the education, see Johanek 
1986. 

19 See recent analyses of church reform in Halberstadt (Bogumil 1972; Althoff 
1998), Angers (Fanning 1988), Mainz (Staab 1992), Cologne (Schieffer 1991a; Groten 
1992), and Trier (Engels 1992). 

2° Cowdrey 1983. The creation of the court-bishop in the Ottonian period is treated 
by Jaeger 1985. The royal chapel tripled in size under Otto I, mostly by clerics from 
the cathedral schools (Fleckenstein 1964). 

? Hartmann 1991b emphasises that the Gregorian reform papacy instigated a 
sizeable lay movement, unique compared to those found in Byzantium and in the 
Islamic world. Howe 1988 underlines the contribution of the nobility in the reform 
of the church. For outlines of the contributions of the nobility in Bayern, Toscana, 
Schwaben, and Burgundy, see Bosl 1972; Goez 1973; Schmid 1973; Bouchard 1987; 
Althoff 1991; Giese 1991; Metz 1991. 

? For an outline of the role of the citizens of Constance, see Maurer 1991. 
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were operating not only vertically, but also horizontally.” In addition 
to purifying the church within, the aim of this reform activity was to 
‘berate the church’ from the grips of lay influence, an influence attrib- 
uted to the imperial church system.?* Although the notion of a system 
is no longer tenable in the light of recent research,” the influence of 
the secular ruler in church affairs is still considered the central pivot 
of the struggle between the regnum and the sacerdotium. 


The Carolingian and Ottonian departure 


This sketch of some aspects of the recent revisionist understanding of 
the Contest is important in order to grasp the structural changes in the 
public sphere. To contextualise the analysis, it is necessary to briefly 
outline the theoretical types of the dialogical approach. Basically, the 
Carolingian period provides the historical backdrop for the early-period 
public culture. It focuses on six traits, the first of which 1s related to the 
question of literacy and the extension of the literary culture beyond 
the confines of a tiny number of intellectual centres. Although recent 
research has revealed a vital literary culture—at least under Char- 
lemagne and Louis the Pious—the impression is still one of restricted 
lay literacy outside a few secular and religious literary centres?*— 


?5 Leyser 1994e: 12: ‘What we call... the investiture conflict, led to the first religious 
mass movements in Europe.’ Moore 2000: 39: “The transformation of the countryside 
in the eleventh and twelfth centuries was itself the result...of revolutionary change.’ 

** Stutz 1948 provides the classical presentation of this system. See also Johnson 
1932. 

> The literature is extensive. For a summary of research until the mid 1960s, see 
Kohler 1968. In an overview, Reuter 1982 concludes that the imperial church system 
was by no means systematic. See also Metz 1978; Morris 1989: 21-8; Tellenbach 1993: 
56-7; Althoff 1996; Cowdrey 2004: 236-9. 

°° There has been a tendency in recent research to push the beginnings of written 
culture further back in time. While earlier researchers often started their narrative in 
the late seventh century (Curtius 1948; Laistner 1957; Thompson 1960; Riché 1976), 
recent research has to a greater extent included the pre-history of the Carolingian 
period (Kelly 1990; Keynes 1990; Noble 1990; Hen 1995; Ganz 1996; Johanek 1996; 
Mersiowsky 1996; Mordek 1996; Semmler 1996; Stratmann 1996; Everett 2003). 
Thorough research into the content of the libraries of the Carolingian period has 
stressed the exceptionally quick growth of libraries in the years around 800, continu- 
ing under Louis the Pious (817-843) (Bischoff 1994) and Charles the Bald (853-874) 
(McKitterick 1980a, 1990c). These findings are supported by recent investigations of 
library catalogues from the cloisters at Murbach (Milde 1968), Corbie (Ganz 19903), 
Fleury (Mostert 1989), and St Gallen (McKitterick 1989). The educational attempts 
inaugurated by Charlemagne were continued into the 9th century, and the school 
attached to the royal court still existed under Louis the Pious. In addition, Charles the 
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particularly the court" with its attendant palace school.” The second is 


a result of the circumscribed nature of the public sphere, which usually 
did not allow for the competition necessary to trigger the ‘logic of pub- 
lic debate’.*? The third trait is its limited duration and its fundamental 
dependence on structures of patronage in order to sustain the public 
sphere.?? Actually, some of the harshest criticism of kings was contained 
in dream texts, much because of royal patronage and propinquity.?! 
This, in turn, is related to a number of issues concerning the process 
of state formation, particularly the development of a transpersonal 
notion of the state.” Fourth, intellectual centres’ dependence on secular 


Bald and his court recognised the importance of the written word and the repercussions 
of the literary efforts were probably felt by prominent laypersons (Nelson 1990; Petrucci 
1995: 77-78). In the late Carolingian period, from Louis the German to Charles IV, 
there are few indicators of literacy (Wendehorst 1986: 11—33). For an overview of the 
extensive literature, see Melve 2003. 

? The centre of the lay literate activity, in addition to the monastic environment, 
was the court with its attending school (Fleckenstein 1953; Bullough 1984; McKitterick 
1990b; Garrison 1994) and chancery ( Johanek 1996). Hrabanus Maurus and his posi- 
tion as a towering intellectual at the court under Louis the Pious has often been put 
forward as an example of the flowering Carolingian literary culture (Fleckenstein 1982; 
De Jong 1995; Bullough 1965: 100—115, 1991). In general, it is difficult to outline the 
court culture accurately as the contemporary descriptions have a tendency to exaggerate 
the formalities of the intellectual life (McKitterick 1983). For general perspectives, see 
Elias 1969, 1983; Jaeger 1985, 1995; Bumke 1991; Duby 1991; Ernst 1997; Spiess 2001. 

? While the Merovingian court had been a centre of education (Hen 1995), the 
extent to which the court of Pippin was a cultural centre (McKitterick 1983) is not 
known. The development of the court of Charlemagne as a centre of learning seems 
to take form in the 770s (Brown 1994: 28-34; Nelson 2003). In treating the palace 
school of Charles the Bald, McKitterick 1990b, 1992b concludes that royal patronage 
was of fundamental importance for Carolingian culture. See also Coates 1996; Butzer 
and Butzer 2003. 

? According to Chazelle 2001: 166, it is only the later quarrels—those dealing with 
predestination and the Eucharist—that constitute real debates. 

3 The only site where an institutionalised debate could take place was the court. 
In some cases, such as in the discussion of iconography (790—792), adoptianism (800), 
and computus (809), the discussions seem to be firmly arranged with texts prepared 
beforehand. This, however, seems to be more the exception than the rule, as the 
discussion largely was of ad hoc nature (Brown 1994: 28-34). In relation to art and 
architecture, Nees 1995: 814 finds that court patronage was intensified and narrowed 
in the Carolingian period. 

3! See Dutton 1994: 4. 

?* One side of this complex is linked to the much-discussed question of an opera- 
tive distinction between the private and the public in the period. T'hose advocating an 
operative distinction include Ullmann 1969; McKitterick 1983; Nelson 1986, 1995a, 
1999b. These scholars have largely been concerned with the theoretical manifestation 
of the distinction, and the more negative views stem mainly from research dealing with 
the historical practice. Thus, Geary 1996b: 222 underlines the mutual interpenetra- 
tion of public and private modes of dealing with disputes. Beumann 1956: 212, in his 
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or sacerdotal powers for support curtailed the emergence of a plurality 
of public spheres on different societal levels, at least in an environment 
where cooperation between the powers was the rule.” Fifth, given the 
restricted literacy and the predominance of intellectual centres where 
participants met face-to-face, the public culture was heavily indebted 
to the symbolic meta-language, with its emphasis on emotions and 
rituals. Sixth, this non-institutionalised elitist public sphere explains the 
restricted discursive development in the period;** the predominantly 
demonstrative discourse only occasionally approached an argumenta- 
tive tenor because the basic lack of intellectual competition precluded 
a concern for hermeneutics. This can be said without decreasing the 
value of contemporary polemical debates as a sign of the vitality of 
learning.” Save for a few exceptions, such as John Scotus Erigena and 
his circle,” recent research has largely focused on the pioneering efforts 
by Carolingian scholars in restructuring the literary culture and has 
had less to say about the intellectual sophistication in the disciplines 


famous outline of the development of the transpersonal notion of the state, argues for 
transpersonality as a new phenomenon emerging in the 11th century. Kleinschmidt 
2000: 42, 61 notes that the early Middle Ages lacked a public space accessible by 
everyone. The elevation of the public over the private was the result of a process of 
diversification which began in the 11th century and was not concluded before the end 
of the 18th century. In general, the discussion of the degree of stateness in the early 
Middle Ages is extensive, but one common denominator is the rejection of the modern 
state as a comparative point of departure. For recent contributions, see Ehlers 1980; 
Benson 1983; Goetz 1991, 2000, 2006; Schmid 1991; Brühl 1995; Chittolini 1995; 
Eggert 1996; Reynolds 1997; Pohl 2006. 

33 The debate on predestination under Charles the Bald is indicative of the strong 
position of the ruler: the central participants in this debate, Lupus and Ratramnus, 
although being monks trained in leading Carolingian monasteries, regarded Charles 
as the arbiter of the dispute (Ganz 1990b). The emergence of a genre of ‘mirror of 
princes’ also displays the close bonds between intellectuals and the ruler: to Ullmann 
1969, this genre shows that the intellectuals used their learning in the service of the 
king. See also Anton 1968. As for Carolingian poetry, the same intimate bond between 
the court and the emperor is evident (Godman 1987). 

** In spite of recent research’s detection of new approaches in philosophy, theol- 
ogy, and logic in the period, there is some consensus on the overriding concern with 
compiling on the part of the Carolingian intellectuals. Opinions on this subject are 
linked to another controversial topic, namely that of the nature of the Carolingian 
renaissance. There are those who refuse to use the term in dealing with the period 
because of the lack of interest in new ideas. This is exemplified by the fact that the 
most original thinker, John Scotus Erigena, was only acknowledged in the 11th century 
(Laistner 1957; Le Goff 1993). 

3 Contreni 1995: 712. 

3 Marenbon 1983: 55-79, 1990, 1994: 183. For other views stressing the innovative 
approach of Erigena, see Pelikan 1978: 95-105; Van Engen 1983: 96. 
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of philosophy,” biblical commentary,” political theory,” canon law,” 


theology," medicine,” and history.” 


? Philosophy was rarely separated from other types of thought, and thinkers of 
the late 8th century came to philosophy through their interest in two other subjects, 
logic and theology (Marenbon 1983: 47). Marenbon 1981: 139—140 acknowledges the 
pioneering efforts of grappling with abstract problems through the exercise of reason 
at the courts of Charlemagne and Charles the Bald and in the monasteries of Corbie 
and Auxerre. However, at the ‘Circle of Alcuin’ texts were studied by excerption and 
compilation. In relation to the revival of logic, Marenbon 1994: 174—9 observes that the 
Carolingian period lacked logical geniuses such as Anselm and Abelard, and the focus 
was on assimilation not innovation. See also Marenbon 1997a; Schrimpf 1997. 

3 Stansbury 1999. Compared to the biblical commentaries of the 10th century, 
Smalley 1973 finds these efforts to be impressive. Leyser 1994d: 124 disagrees and 
focuses on the developments under the Ottonian kings. 

3 The thesis of Ullmann 1955, 1961, 1967—that a descending theme dominated 
until the discovery of Aristotle after 1260—has been considered an oversimplification 
of the complexity of medieval political thought (Oakley 1973; Burns 1995). In the same 
vein, the use of the descending thesis as viable for the Carolingian period was early 
on attacked by Wallace-Hadrill 1965. The conciliarism of Hincmar of Reims is one 
example of this complexity (Morrison 1964). Still, even those who have more recently 
contributed to this revision of Carolingian political thought admit its large limitations 
in form of hesitations, inconsistencies and shortcomings of expression (Nelson 1995a: 
225, 1999a: 10). More specifically, Morrison 1964 concludes that the Carolingian writers 
were not familiar with central legal principles—for instance the plenitudo potestatis —used 
in later centuries to formulate theories of power. Wallace-Hadrill 1971: 98 underlines 
the practical tenor of the works, addressed as they were to kings who should have been 
able to understand what they were told. 

* The collections of the 8th century—Dvonysio-Hadriana, Hispana and Quesnelliana — 
contain mostly conciliar canons. Roman law is first used in the Collectio Anselmo dedicata. In 
comparison, the 11th century Gregorian collections absorb the Bible, gesta and Christian 
history (Robinson 1995: 267). This has little to do with the lack of law, but instead with 
confusion in the presentation of the legal corpus (Brundage 1995a: 22-3). 

^! Colish 1984: 769 notes that in discussing the theological problem of nihil and 
tenebrae the sometimes bizarre conclusions to these debates can be explained by con- 
textualising the discussion, reflecting that Carolingian theology is controversial not 
systematic theology (Tellenbach 1993: 92-93; Colish 1998: 71). Davis 1971, in dealing 
with Hincmar of Reims as a theologian of ‘Trinity, stresses his characteristic method 
in the form of the heaping up of texts from the fathers. According to Ganz 1990b: 
81-2, 91 the use of authorities was standard procedure in the 9th century, but in some 
instances—such as in the debate on the Eucharist with contributions by Ratramnus and 
Hadoard—the arrangement of quotations was not simply to compile but to order the 
sources in order to resolve a set of specific problems. This explains why disputants only 
rarely try to reconstruct the position of their opponents (Ganz 1995: 784). Indicative 
of this fondness for authorities is Alcuin’s rebuttal of the heretic Felix, see Bullough 
1991: 194-8. Marenbon 1994: 179—183 concludes that Carolingian theology displays 
a lack of original thought. See also Pelikan 1978: 73. 

? The 9th century did not witness a renaissance in medical studies, but rather its 
establishment of new principles in a new context (Contreni 1990). 

*8 Recent research has stressed the plurality of early medieval historiography but 
hardly its innovative character. More in detail, Goetz 1994 does not find explicit reflec- 
tion on the notion of time. The propagandistic tenor of the writings has also been 
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The Carolingian heritage exerted profound influence also in the 
Ottonian and the early Salian period.** However, two changes are 
noticeable, both important for understanding the demonstrative dis- 
course in the period. First, the lack of a vital literary culture leads to a 
further formalisation of the demonstrative discourse into ‘rules of the 
political game’.* Hence, while the Carolingian period was characterised 
by a non-institutionalised public sphere closely linked to the central 
orbit of secular and ecclesiastical power centres, the regionalisation 
of power structures in the period after the demise of the Carolingian 
Empire changed the character of the public sphere; this elitist culture 
is replaced by a semi-elitist public sphere as a necessary correlate to 
the regionalisation of power structures. In turn, the semi-elitist nature 
of this public sphere effectuates the ‘logic of public debate’ in which 
the parücipants learn the 'rules of the game', in this case the symbolic 
meta-language.* Thus, the symbolic discourse does not lose its impor- 
tance in the subsequent centuries," but is to a greater extent rivalled 
by the written. 

Whereas this clarification of the ‘rules of the game’ pertains primarily 
to oral communication, the second change relates to developments in the 
literary culture.” The literary culture was motivated by the new educa- 


underlined (Merta 1994; Weißensteiner 1994), and so has the intimate bonds between the 
court and historical writers (Nelson 1994). In particular, Bede—in the Historia ecclesiastica 
gentis Anglorum ——shows an appreciation of textual criticism but only within a scheme 
concerned with computing dates and with the cults of the saints (Levison 1969). 

^ For analyses of Ottonian culture, see Ehlers 1989; Fichtenau 1991; McKitterick 
19922, 1993; Althoff 1996; Buc 2000, 2001a, 2001b; Geary 2002. 

5 One main achievement of recent research has been to specify the anthropologi- 
cal notion of ‘face-to-face’ interaction by analysing the numerous rituals and signs 
important in medieval patterns of communication. The term ‘Inszennierung’ has 
been suggested to explain public behaviour in the period 900-1100 (Althoff 2001b: 
8), since the societal hierarchy was indicated to a considerable extent using signs and 
symbols (Miller 1990; Bagge 1991, 1996a, 1999; Fichtenau 1991; Althoff 1993; 1997a; 
Theuws and Nelson 2000). 

4 The term ‘symbolic meta-language’ is from Reuter 2001c. The degree of rituali- 
sation in the early Middle Ages has been much discussed, but without an agreement 
having been reached. According to one view, there was an increase in rituals from the 
Merovingian to the Carolingian period and a second increase in the 960s and 970s 
(Leyser 1994f: 192-6, 211). Against this view, Buc 2001a: 194 claims that there seems 
to be a correlation between literary productivity and the amount of rituals in writing. 
See also Koziol 2002. 

* The evidence to the contrary is extensive; see the analysis of the Becket-struggle 
(Reuter 2001c) and studies of the ritualistic side to court culture (Thum 1990; Wenzel 
1995, 2001; Blockmans and Donckers 1999; Paravicini 2001; Spiess 2001). 

48 The idea of the ‘rules of the game’ has rightly been criticised for neglecting the 
written side to 10th-century society. It disregards the extent to which the text could pro- 
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tional institutions, the cathedral schools that undermined the hegemony 
of the monasteries. The eleventh century witnessed an increased output 
of written material compared to the tenth century.” Seen in relation 
to the flowering of the literary culture in the Carolingian period, the 
regionalisation of the preceding period set the premises for a different 
expression of this culture. Because it is impossible to distinguish separate 
domains for the written and oral cultures of the period, the semi-elitist 
nature of the public sphere was dependent on the regionalisation of 
power structures, which led to a less unitary and more plural literary 
culture. The local compositional public spheres, in the form of the peace 
movement, different heretical sects, and the early reform movement, 
are all expressions of a more plural political culture relatively indebted 
to the written word. This is not to say that the force of public opinion 
was lacking in the early Middle Ages—recent research focusing on 
the importance of communal activity” suggests the opposite. What is 
different, however, is the degree of institutionalisation or formalisation 
of these groups. The structural factors underlying this development 
include economic and demographic growth’! as well as urbanisation.” 
On the one hand, this change resulted in a more functionally differenti- 
ated society with clearer delineations between the ‘three orders’: those 
that ‘pray, fight, and work'.? On the other hand, social mobility and 
social differentiation created a new stratum of ‘free intellectuals’, as 
exemplified by the ‘wandering scholars'.?* Intellectuals enjoyed not only 
an unprecedented freedom of thought, but also a growing demand for 


vide pattern for negotiations (Barrow 2002: 396). It should also be noted that while ritu- 
als can invalidate writings, the obverse can occur as well (Buc 2001b: 67, 2002: 194—5). 

? See Melve 2003 for an overview with references. 

5 Reynolds 1996; Oexle 1995. This pressure included guilds (Oexle 1985) and peer 
pressure (Nelson 2001). 

>! Duby 1974; Verhulst 1995; Fossier 1999, 2004. 

5 Johanek 1999; Keene 2004. 

?* Following Moore 2000: 45, Carolingian society was less divided as the grada- 
tions of wealth did not correspond consistently to those of either rank or freedom. 
Although the scheme that differentiates between the ‘three orders’ can be traced back 
to the Carolingian period, the theoretical elaboration of the scheme was a new phe- 
nomenon in the 11th century (Oexle 1978, 1984; Duby 1980; LeGoff 1989). In later 
centuries, the tripartite division was clarified as well as extended (Constable 1995b). 
For a comprehensive overview of the discussion, see Goetz 1995. See also Tellenbach 
1993: 122-33. 

* Le Goff 1993 cointed the term for denoting the relative freedom which charac- 
terised the ‘free intellectuals’ in the period prior to the establishment of the university. 
See also Baldwin 1971: 32, relating the emergence of the intellectual artisan with the 
professionalisation of urban society. On the wandering scholars, see Wadell 1952. 
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what they had to offer. Consequently, the prime tool of this group, the 
text, gained importance as a model for structuring the social fabric.” 
On one level, the period witnessed the ‘rise of self-doubt, pangs of 
conscience and self criticism which had hardly haunted the Ottonian 
world’, and to an even lesser degree, the Carolingian world." On 
another level, this formation of political groups is a part of the process 
of state formation in which groups are no longer the offspring from 
a common kin,” but derive their identity from opposition to official 
policy (Pataria) or, alternatively, the lack thereof (peace movement).? In 
sum, religious diversity led to a competition that created the forerunner 
of the modern intellectual. In the tenth century this competition only 
affected a few." In the eleventh century the intellectual community was 
not only larger, but it had also adopted a new approach to learning, 
which it viewed as a personal as well as a public achievement since it 
had a social function.?' It is this development which can be traced in 
the polemical literature. 


5 Keller 1986: 144 remarks quite correctly that the reform zeal led to a new con- 
cern with the text. Specifically Keller 1989: 260 addresses the extent to which the 
written word penetrated the legal and governmental order and thus was applied in a 
propagandistic manner to influence the members of society. 

5 Leyser 1994e: 8: ‘What is striking in all this literature “on the eve” of the great 
conflict between the regnum and sacerdotium and before the mass movements which were 
unleashed by it in France, Germany and Italy, is another shared and more deep-seated 
feature: the rise of self-doubt, pangs of conscience and self criticism which had not 
haunted the Ottonian world.’ 

? Reuter 1999: 22 discovers questioning and self-doubt in the writings of Rather 
of Verona, Thietmar of Merseburg, and Wulfstan of York. The verdict of intellectual 
stagnation in the 10th century rests on superficial judgement, as this self-doubt is more 
searching than it had been in the Carolingian era. 

58 See Kleinschmidt 2000: 100-13 for a short presentation of group formation in 
the Middle Ages. 

°° The complex process of state formation in the Middle Ages and Early Modern 
period has been the concern of an extensive European research project, the result of 
which is found in Coleman 1996; Reinhard 1996; Blickle 1997; Padoa-Schioppa 1997; 
Ellenius 1998; Contamine 2000. For a discussion of recent research, see Reynolds 
1997 and Melve 2006a. 

® See Leonardi 1999. 

9?! Constable 1985: 36. Differences in the processes of thought can be better 
approached by seeing how particular groups develop specific elements of thought 
and methods of how to transmit them within the group and from it to the society at 
large (Reynolds 1991: 40). Swanson 1995: 8-9 has suggested that the later medieval 
Christendom might be portrayed as a series of ‘discourse communities’: a collection 
of overlapping segments. 
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The early-period polemicists’ view of public opinion 


The structural changes in the public sphere from the Carolingian elitist 
non-institutionalised public sphere to a semi-elitist but still non-insti- 
tutionalised variant in the first half of the eleventh century are vital 
for explaining the early-period polemics. The earliest polemical initia- 
tives—Guido of Arezzo and the author of the De ordinando pontifice—are 
a manifestation of a nascent public sphere. None of the early-period 
polemics contain direct references to public opinion. What they all 
contain, however, is a justification clause. The justification clause is one 
of the best indicators for measuring structural changes in the public 
sphere. Relatively few of the polemics have a prologue, but most of 
the literature contains phrases indicating the reasons, and often offer- 
ing justifications, for taking part in the public debate. These justifica- 
tion clauses, then, provide one of the few entries into the polemical 
writer’s literary mind, and thus have a function similar to that of the 
more extensive prologues.? However, the justification clause is in most 
cases only one part of the introduction, sometimes combined with a 
vocative greeting and in all cases with a thematic introduction. Peter 
Damian, writing in 1051, justifies the polemic in relation to six different 


9? The scholarship on the literary characteristics of prose prologues or prefaces 
has focused on the extension of the epistolary preface to include other prose genres 
(Janson 1964). Recent research into medieval prologues has noticed two important 
changes in the conception of authorship. A first change occurred in the last part of the 
11th century in which the earlier use—reserved for biblical exegesis—was extended to 
collections of legal texts, encyclopedic literature, small religious texts, and hymns. The 
conception of authorship underlying this change was due to the fact that the effect 
of the literary work was to be based on its content (Meyer 1997). A second change 
occurred in the later Middle Ages as the prologues indicate that the auctoritas moved 
from the divine realm to the human. This change is usually related to the Aristotelian 
reception, making the human auctor an efficient cause (Minnis and Scott 1988; Minnis 
1989). As for the value of prologues for detecting intellectual change, Brasington 
1994 has used the prologues of the reform collections as indicators of a change of 
mentality. Somerville and Brasington 1998 have considered the prologues of canon- 
law collections over a larger period, 500-1245. Haarlander 2000 has distinguished 
between ‘Widmungsprologen’ and ‘einführenden Prologen’ in order to investigate the 
vitae of the bishops in the Ottonian and Salian period. See also Quain 1947; Meyer 
1997; Goodich 2003. 
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audiences.? The explicit addressee is Henry, archbishop of Ravenna.” 
The important discussion on simoniacal ministers, the Liber gratissimus,” 
is introduced by a hexametric verses on simonists in fourteen lines 
(Damian, Letters, 40, 490).° Then, after addressing the archbishop, the 
author introduces the main theme of the polemic—the re-ordination 
of simoniacal priests—by referring to the discussion of this issue at the 
Roman synods held by Leo IX in 1049, 1050 and 1051: 


I am sure that it has not escaped your holiness that for three years now 
a great discussion has occurred in three Roman synods concerning those 
who were consecrated gratis by simonists, and that grave doubt and confu- 
sion is expressed daily even in this region, especially since, in the growing 
atmosphere of uncertainty, it has come to the point that some bishops 
have reordained clerics who had been promoted by them. Wherefore, 
some of my brothers, urged on presumably by charity, demand and, if 
I can use the expression, compel me with the violence of their request 
to overcome my reluctance at this moment of necessity to be of some 
help, and at least to write some short treatise explaining my point of 
view in this matter.” 


5 Damian's concept of reform has been said to be ‘something that transcends his 
personality’ (Blum 1989: 7). He was an eager participant in the local reform move- 
ment in Ravenna (Laqua 1976). The concern with monastic life and the new forms 
of spirituality emerging in the 11th century recurred in his writings (Laudage 1984: 
185-205). Damian was the only one of the leading early reformers that had an active 
literary career, and his writings have usually been divided into five genres: letters, ser- 
mons, saint's lives (viae), occasional works (opuscula) and poems and prayers (Resnick 
1992: 19). In addition to 180 letters, the literary corpus consists of 54 predicts, 5 lives, 
and a number of poetical pieces (Reindel 1996: 141). Not surprisingly, the scholarly 
opinion considers Damian unique in terms of his reforming commitment and as a 
publicist, often stressing his pragmatic dimension (Seekel 1933; Blum 1947a: 146; 
Dressler 1954: 204; Lowe 1973: 266). For a selection of opinions, see Mende 1933; 
Blum 1947a: 63, 1947b; Dressler 1954: 212; Ryan 1956; Lowe 1973: 270; Reindel 
1975: 218, 1976; Laqua 1976: 33; Little 1976: 327; Payer 1982: 15-16; Resnick 1988: 
119; Bucher 1989; Lohmer 1991; Wünsch 1992: 173-9; Jestice 1995. 

ĉ Not much is known of him, and it has been suggested that he was German and a 
member of the royal chapel of Henry III. Henry was chosen archbishop of Ravenna 
during Lent of 1052 (Fleckenstein 1966: 291). 

9 The Liber gratissimus is regarded as the most influential of all his writings (Blum 
1947a: 21), and it sets the tone for the early phase of the reform movement with a 
discussion of simoniacal ordinations. For views on the Liber, see Gigalski 1898: 191; 
Whitney 1925: 236; Blum 1947b: 474; Dressler 1954: 104; Laqua 1976: 336; Laudage 
1984: 197-9; Cushing 1998: 23-4. 

& Manitius 1931: 22. 

9 De hits itaque, qui gratis sunt a symoniacis consecrati, quanta iam per triennium in tribus 
Romanis conciliis fuerit disceptatio, quamque perplexa atque confusa dubietas et in his partibus cotidie 
ventiletur, sanctitatem vestram latuisse non arbitror, praesertim cum crescente fluctuationis ambiguo eotenus 
sit processum, ut nonnullos constet episcopos ab illis ordinatos clericos denuo consecrasse. Unde mihi 
plerique fratres quadam praesumptivae charitatis instantia familiariter exigunt et violenta, ut ita fatear, 
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The rationale behind the justification clause was to legitimise the 
polemical effort vis-a-vis the intended audience. In the passage, Damian 
applies seven different justifications in order to open the public room, 
some of which refer to private concerns, others to public aspects. From 
the above passage, the first private justification is the traditional refer- 
ence to the literary patron of the work, in this case Archbishop Henry. 
The first public justification is the reference to a part of the public (his 
brothers) as those asking for the polemic. This justification, applies the 
literary topos of humility*? to prepare for the third private justification, 
namely to present the intellectual credentials of the author as a viable 
reason for opening the public room. Apparently, these three justifications 
were not considered adequate and the fourth justification amounts to 
claiming the approval of the Apostolic See: ‘But for some time now I 
have declined, hoping first to receive permission from the most blessed 
bishop of the Apostolic See. ? Damian states that he received this 
permission"— presumably when Pope Leo IX’s visited Padua in July 
1052. Nevertheless, Damian 1s concerned that this permission could be 
misconstrued and proceeds to clarify the passage: ‘For it was my view 
that I would be free to discuss any ecclesiastical subject if the authority 
to do so should come to me from the head of the Church himself"! As 
a fifth justification, Damian supplements this oral promise by referring 
to an event at the synod of 1051: 


But since I remembered that in the last synod the venerable pope had 
already asked all the bishops in the name of God, together to implore 
God’s mercy, that he reveals to them in their doubt the decision that 
should be reached in this subtle matter, I judged that it would be totally 
in compliance with his command if by word or in writing I should, with 
the help of God’s grace, be able to solve such a knotty problem concern- 
ing the Church.” 


supplicatione compellunt, ut in tantae necessitatis articulo subvenire vel compendiosum quid scribendo 
non pigeat atque quid mihi super hac sententia videatur, exponam (Damian, Letters, 40, 390—1). 

5* For a discussion of humility as a literary topos, see Curtius 1953. 

© Quod quidem diutius detrectavi, sperans me videlicet a beatissimo prius apostolicae sedis antistite 
licentiam accepturum ( Damian, Letters, 40, 391—2). 

Hac siquidem transiturus in proximo ferebatur (Damian, Letters, 40, 392). 

7! Sic namque integrum decernebam aecclesiasticam quamlibet tractare materiam, si ab ipso aecclesiae 
principe tractandi mihi auctoritas aspiraret (Damian, Letters, 40, 392). 

7? Sed cum mihi recurreret in memoriam, quia iam venerabilis papa in postrema synodo omnes 
episcopos ex divina obtestatione rogaverit, quatinus Dei misericordiam in commune deposcerent, ut, 
quid super hoc scrupuloso negotio decernendum esset, nutantibus revelaret, eius me arbitratus sum 
obsecundare prorsus imperio, si vel orando vel scribendo tam difficilem nodum de aecclesia. solvere 
superna alubescente gratia potuissem (Damian, Letters, 40, 3923). 
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The oral/written attestation from the pope, who represents the public 
authority, is in this passage combined with an argument stressing that 
the whole church will benefit from finding a solution to the problem. 
Damian interprets this as granting divine permission to discuss the mat- 
ter, and the sixth justification amounts to an assurance that it is only 
God's voice that is mediated: ‘Wherefore, firmly hoping in him “Who 
opens the book and breaks its seals [ Rev. 5. 5]”, I am setting forth to 
answer this question, and since I am not eloquent, I will, with zeal 
for the charge delegated to me, at least attempt to communicate with 
gestures and nods where I do not know how to speak." His use of the 
biblical passage—which refers to the importance of the mediator—is 
a seventh way of supplementing the oral and written permission from 
the pope. Since Damian was not yet a bishop, he needed to justify 
the writing in terms of the church ruling stating that one should not 
criticise a minister above one’s own rank. 

The first three private justifications—a patron, the brothers’ demands, 
and intellectual abilities—are largely absent in other early-period polem- 
ics. To be more precise, some reference to the author's own intellectual 
abilities is implicit in the De ordinando pontifice, but it is only with Damian 
that intellectual abilities emerge as an autonomous justification clause. 
Thus, Damian foreshadows a characteristic trait of the mid-period 
polemics, namely the emergence of the individual, in the context of 
the intellectual, as central in conflict solution. Whereas the earliest 
polemics provided general justification clauses and only seldom referred 
to more specific audiences, Damian’s extensive justification clause can 
best be explained by the fact that he knew how to justify the polemi- 
cal endeavour in the face of a four-fold audience. First, an audience 
of bishops is deduced from the addressee of the letter, as well as from 
the synodal environment. The second audience is revealed in the sec- 
ond justification referring to the fact that the writing is undertaken in 
response to a demand from ‘his brothers’. A third audience consists of 
the pope and probably also members of the papal curia. The fourth 
intended audience includes the participants in the synodal setting of 
the polemic, as clearly attested by the oral forms of communication 
through gestures and nods. Such a synodal audience would also include 


7^ Quapropter in illum fideliter sperans, qui aperit librum et solvit signacula eius, solvendae 
huius questionis iter aggredior et, quia copia dicendi non suppetit, delegatae mihi oboedientiae studio, 
ubi loqui nescio, nutibus saltem gestire temptabo (Damian, Letters, 40, 393). 
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regular clerics and sometimes also prominent laymen. In addition to 
these four audiences, a fifth and possibly additional audiences should 
be mentioned. The fifth audience is Damian’s opponents in general 
and Humbert of Silva-Candida in particular." Furthermore, it has 
been suggested that the Liber may have circulated anonymously.” The 
polemic may therefore have influenced others more profoundly, in view 
of its encompassing and pragmatic nature."? 

Every early-period polemical writer is concerned with how to legiti- 
mise criticism of a higher authority and thereby open the public room. 
Guido of Arezzo, who is responsible for the earliest extant polemical 
attack on simony, dated around 1031," relies on the authority of Pope 
Gregory I to justify criticism irrespective of position in the church hier- 
archy.? The author of the De ordinando pontifice argues in similar terms.” 
Furthermore, the early-period polemics are also largely pragmatic in 
orientation. The two earliest contributors—Guido of Arezzo (simony) 


^" Whether Damian was the unnamed adversary of Humbert is disputed since 
nowhere does he make it clear that Damian was the polemical target. Damian does 
not mention Humbert and his other references to Humbert are ambivalent. Mirbt 
1965: 11 and Ladner 1936: 52-4 contend that Humbert attacks an unknown oppo- 
nent, while Whitney 1925: 237 claims that Humbert’s work was a response to the Liber 
gratissimus. Firminger 1925: 79 suggests that Humbert attacks Auxilius which Damian 
used as canonical source. Ryan 1965 and Dischner 1996: 83 agree. Manitius 1931: 
22 concludes that Humbert used the Liber gratissimus when putting forward his own 
view on simony. Dressler 1954: 108, n. 127 draws no final conclusion, but maintains 
that Humbert at least must have had addressed a work similar in thought to that of 
Damian's. Hoesch 1970: 78, however, concludes that Damian 1s the real opponent of 
Humbert, recently supported by Freund 1995: 14. 

^ Dressler 1976: 108, n. 126. 

7° Whitney 1925: 235-6. 

7 Guido was born near Paris probably between 992 and 995 and died in 1050 at 
Fonte Avellana or at Arezzo. To contemporaries, he was first and foremost acknowl- 
edged as a musical theorist (Oesch 1954: 112). The Epistola, regarded as a reply to 
the corrupt church regime of Milan under Archbishop Aribert II (1018-1045), has 
experienced mixed scholarly reception in which Guido's rigorist views have often been 
emphasised; see Mirbt 1965: 378; Fauser 1935: 11; Gilchrist 1965: 213, 1980a: 581, 
1980b: 56; Weitzel 1967: 18; Dischner 1996: 88. 

75 ‘And we demonstrate that the cause behind this little tract not was audacity but 
fear, because the same blessed [Gregory I] continues: “He that refrains from burning 
against" the simoniacal and the neophyte heresy from “the place of office, he without 
doubt is an accomplisher together with the person that has earlier committed this 
peculiar sin” ’ (Zt ut nostre huius paginule non propositionem sed timorem causam fuisse monstremus, 
beatus idem prosequitur. Quisquis contra symoniacam et neophitorum heresim pro officii 
sui loco vehementer non arserit, cum eo se non dubitet habere portionem, qui prius 
commisit hoc peculiare flagitium (Epistola Widonis, 594). 

” See below, 2. The early-period polemics and public-sphere formation: De ordinando 
pontifice (c. 1048). 
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and the author of De ordinando pontifice (simony/papal election)—are both 
concerned with practical matters. In the later early-period polemics, 
however, textual epistemologies supplement the pragmatic outlook. ‘The 
renowned reformist, Humbert of Silva-Candida, uses the Liber gratis- 
simus as one point of departure in discussing simony? while the first 
polemic written in the pontificate of Gregory VII, Pseudo-Udalric’s 
treatment of clerical continence, discusses a synodal decree.?' The time 
of writing—1031, 1048, 1058, and 1075—explains the differences in 
the justification clauses, thereby reflecting changes in the public sphere; 
the forty-five years between 1030 and 1075 saw the replacement of the 
semi-elitist and non-institutionalised public spheres by the semi-institu- 
tionalised public spheres. Moreover, nearly all early-period writers felt 
the need to provide authorisation for opening the public room." Damian 
offers seven justifications—a patron, the brothers’ demands, intellectual 
abilities, papal authorisation, synodal authorisation, utility, and divine 
mediation—of which four refer to authorities, Pope Gregory I in par- 
ticular, in order to justify the polemical endeavour. Given the popular 
appeal of simony and priestly chastity—both important in triggering the 
‘appearance of the crowd on the stage of public events ?—it is hardly 
surprising that the polemicists took pains to justify their writings."* 
The justification of Humbert of Silva-Candida,? however, is dif- 
ferent. Initially, Humbert points out the necessity of enlightening an 


* Guido of Arezzo and the author of the De ordinando pontifice refrain from addressing 


specific opponents. Humbert, however, addresses a particular group of intellectuals, 
and although the author makes a rhetorical point of referring to them as ‘twisters of 
words’, ‘devilish performers of argument’, and ‘stoics’, the semi-institutionalised public 
debate on simony in the 1050s has provided an area in which the polemic is justified 
in terms of enlightening a specific audience. This also explains why Humbert is more 
concerned with striking at the defenders of simony rather than at those performing 
simony. 

#1 Most likely, the author refers to the synodal decree of 1074 or 1075, but a reference 
to the ruling from the synod of 1059 cannot be completely ruled out. This question is 
in turn closely related to the discussion of whether the treatise was composed in the 
early 1060s (Barstow 1982) or in the papacy of Gregory VII (Frauenknecht 1997). 

® The exception is once again the polemic of Humbert of Silva-Candida. 

# Moore 1980: 49. 

# Murray 1978 stresses that Humbert and Damian regarded simony as the means 
of entry to the church not of ‘noble and literate persons so much as ignoble and 
illiterate’. 

® For different perspectives on Humbert and his work; see Halfman 1882; Rukser 
1921; Michel 1941, 1947, 1959; Gilchrist 1962b, 1962c; Hoesch 1970; Laudage 1984: 
169—184; Dischner 1996; Bayer 2002. 
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audience of the unwise: “We are forced to answer the stupid one, so 
that he should not consider himself wise...that shamelessly attempts 
to convince others that one should not distinguish the valuable from 
the invaluable, and that there is no difference between the holy and 
the profane, the clean and unclean.’ Thus, the need to enlighten 
these ‘twisters of words’, ‘devilish performers of argument’, and ‘sto- 
ics’ is linked to the main theme of the polemic, namely the question 
of the validity of sacraments performed by heretics (Ld/, 1, 205). In 
this case, however, the authoritative justification is directly attached to 
the subject; Humbert defines a heretic as ‘a person who disagrees with 
the Catholic faith’ and thereafter quotes the Apostle Paul’s warning 
to avoid heretics (Zdl, 1, 205). This apostolic warning is then used to 
attack the intellectual defence of stmony: ‘Whoever defends the errors 
of others is much more guilty of condemnation and notorious than 
those, because he not only errs himself, but prepares and confirms the 
thought of the error for others." Compared to the reforming goals of 
Guido of Arezzo and the author of De ordinando pontifice, two differences 
emerge. First, whereas these two practically-oriented justification clauses 
basically legitimise the public criticism and thus gather attestations for 
a fundamental right to criticise, Humbert, writing two or three decades 
later, can address the theme directly without making a detour to justify 
the polemic. In short, while the early polemics had to open a public 
room, Humbert can plunge into a semi-institutionalised public sphere. 
Io a large extent this first difference can be explained by the reforming 
impetus of Pope Leo IX, which transformed the battle against simony 
into an official reform issue at the synods of Rome, Reims, and Mainz. 
In general, while the early-period justification-clause is characterised 
by the extensive use of authorities as part of elaborate moral-theologi- 
cal schemes, the mid-period polemics take participation in the public 
debate for granted. Thus, the justifications become shorter and usually 
mention the shattering of Christian unity and peace as the reasons for 
the writing. In the mid-period, the individuality of the polemicist also 
emerges, partly replacing the anonymity of the early writers. This is 


%° Ne sibi sapiens videatur, respondere stulto cogimur...impudenter persuadere conatur non sepa- 


randum a vili pretiosum, nec aliquid differre sanctum et profanum, mundum et immundum (Ldl, 
1, 100). 

87 Qui enim aliorum herrorem defendit, multo est damnabilior et notabilior illis, quia non solum 
ipse errat, sed alüs offendicula erroris praeparat et confirmat (Ldl, 1, 102). 
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linked to their new function as conflict solvers which is, in turn, part 
of the construction of the social identity of the intelligentsia. 


The function of public opinion in the struggle against anti-pope Cadalus 


The struggle against anti-pope Cadalus was one of the four discussions 
moulding the new public culture of the eleventh century. In 1061, 
Alexander II succeeded Nicholas II as pope, to the great annoyance 
of the imperial court, which had not been allowed any say in the elec- 
tion staged by the cardinals, and Hildebrand, who later became Pope 
Gregory VII. In protest, the anti-Hildebrandian party of the Roman 
nobles, headed by Count Girard of Galeria and with the support of 
the German court, elected Cadalus of Parma as anti-pope at the synod 
of Melfi in 1061, to be consecrated on 28 October 1061 as Honorius 
II.” Although the schism lasted for ten years until the death of the anti- 
pope in 1072, the conflict was virtually over by 1064, when Alexander 
II was universally recognised as the legitimate pope at the council of 
Mantua. The struggle, waged with both the pen and the sword, was 
intimately caught up in reform issues since Cadalus had been charged 
with simony and had sided with those in favour of legalising clerical 
marriage. Our concern here is with the use of the pen in this struggle, 
and particularly the extent to which public opinion was rallied for sup- 
port. The following polemical invective against Cadalus from Damian’s 
first letter to Cadalus written in 1062 is indicative of the new public 
culture of the period: 


What hitherto was unheard of is now made public, spread by the oral 
report of a rumour-mongering people. How many thousands of men 
now recount your deeds, men who until today knew nothing of them? 


38 The term is originally from Mannheim 1992, denoting a group who is conscious 
of its role as ‘rational interpreters’. Morris 1980, 1987 notes that the individualism 
of the 12th century was partly a result of new ideas of community, transcending the 
old understanding of christianitas. According to Bynum 1980: 5, however, this did not 
happen at the expense of the corporative side of medieval culture. Individualism and 
corporatism thus co-existed throughout the Middle Ages (Tierney 1987). It is also of 
importance to differentiate between a political and a personal individualism and also 
between individualism and individuality. For discussion of these aspects, see Benton 
1991; Black 1995; Constable 1995a; Dinzelbach 1996; Strub 1996; Bagge 1997; 
Radding 1997. 

8° For a general overview of the Cadalus-incident, see Cowdrey 1998a: 51-3. 
See Jenal 1974b for an analysis of Anno of Cologne's role in the schism. See also 
Herberhold 1947; Schmidt 1977. 
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For your damnable trafficking in the benefices of your diocese or of 
other dioceses, and other much more shameful affairs which I blush to 
speak about, were discussed until now only in your small town. But now 
everywhere in the empire one tells the other: merchants chatting in the 
market, diggers in the field; boys who are studying rhetoric in the schools; 
citizens who come together to gossip over trivia; almost all of them abuse 
you and pass judgment on you.” 


The extraordinary feature of this passage is neither its strong propa- 
gandistic discourse, nor the harsh attack levelled at Cadalus.?! Harsh 
condemnations of Cadalus are found in several other letters in addition 
to the Disceptatio. In order to recognise the extraordinary features of 
this passage, the political function assigned to the four protagonists must 
be addressed. First, there is anti-pope Cadalus, the target of the attack: 
Cadalus was the usurper of the Roman See and had been condemned 
in the three synods of Pavia, Mantua and Florence (Damian, Letters, 88, 
516). The second protagonist is Damian, issuing a harsh moral-theologi- 
cal attack on the anti-pope. The third protagonist is not an individual 
but a body of considerably larger interests, as Damian refers to the 
people—a semi-literate or illiterate audience—as constituting a political 
public. In other words, oral communication is making the news about 
Cadalus’ scandalous behaviour public, involving merchants, diggers, 
students, and ordinary citizens in a public discussion about an impor- 
tant contemporary issue. The passage contains a wealth of information 


” Huc accedit, quia dum in imis est quispiam, eius quodammodo vicia delitescunt, cum vero ad 
dignitatis culmen ascendit, in superficiem mox erumpunt, et quae fuerant eatenus inaudita, iam per 
ora rumigeruli populi trita vulgantur. Quot hominum milia nunc tua facta dinumerant, qui usque ad 
hoc tempus ea funditus ignorabant? Nam praebendarum aecclesie tuae vel aecclesiarum damnanda 
commercia. aliaque longe turpiora, quae nos erubescimus dicere, hactenus in tuo tantum narrabantur 
oppidulo, nunc alter ad alterum ubique regni huius et mercatores locuntur in foro, et fossores in agro. 
Pueri, qui rhetoricantur in scolis, cives, qui glomerantur in triviis, omnes pene te lacerant teque dii- 
udicant (Damian, Letters, 88, 527). 

?! 'The introduction to the Disceptatio synodalis is also characterised by a similar 
rhetoric and perhaps indicates intent on the part of Damian to appeal to a broader 
and more popular audience. 

9 See the letter to King Henry IV from 1065-1066: ‘Let that ancient dragon, 
Cadalus, take note’ (Damian, Letters, 120, 390). ‘But, if, like another Constantine in the 
case of Arius, you quickly destroy Cadalus and strive to restore peace to the church for 
which Christ died, may God shortly cause you to progress from kingship to the sublim- 
ity of empire, and gain a singular victory over all your enemies’ (Damian, Letters, 120, 
392). In writing to Duke Godfrey of Tuscany at Lent 1068, Damian scolds Godfrey 
for having ‘been in communication with Cadalus, whom, as you clearly are aware, 
the universal church vomited forth not long ago like a deadly venom...’ (Damian, 
Letters, 154, 68). Cadalus is also mentioned in a letter to Archdeacon Hildebrand from 
January 1069 (Damian, Letters, 156). 
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specifying the theoretical relationship between various types of public 
arenas and the form of communication linked to a given type of public. 
The first passage is concerned with the communicative dynamic prepar- 
ing for the public judgment of Cadalus, and establishes the relationship 
between ‘rumour-mongering people’—oral report—publicising. Hence, 
the communicative dynamic of the ‘rumour-mongering people’ can only 
be realised by oral communication, thereby making ‘what was unheard 
of public’. The next passage, framed as a rhetorical question, introduces 
the idea that Cadalus and his atrocities are linked to the concern with 
public opinion. The focus is not so much on the atrocities, as on the 
fact that ‘thousands of men now recount your deeds.’ 

This concern, however, is introduced by referring to the aspect 
of location, and by specifying public arenas. The geographical issue 
concerns the spread from a local environment to the empire. This 
spread leads to the expansion and specification of four public arenas 
each associated with a different social group: merchants-market, dig- 
gers-field, boys-schools, citizens-gathering. Thus, Damian refers to a 
number of social groups bound together by their participation in non- 
institutionalised public spheres brought about by oral communication 
and rumour.? Furthermore, all four social groups—with *boys in the 
schools’ as a possible exception—are members of the popular com- 
munity. Damian's exaggeration notwithstanding, conceptualising public 
opinion as a political public is the basis for the entire attack. Needless 
to say, the veracity of the passage can be questioned. However, circum- 
stantial evidence addressed below provides good reason for regarding it 
as more than simply a rhetorical invective; 1.e. it indicates the existence 
of a functional public sphere in a predominantly oral environment. In 
fact, oral communication provides a foundation for a number of non- 
institutionalised public spheres.?* Three of the four publics mentioned 
by Damian must be considered non-institutionalised (merchants-market, 


” The gap between rumour and reality reflects not only primitive means of trans- 
mission, but also the willingness of medieval people to rely on whatever information 
they received (Menache 1990: 12). See also Wickham 1998. 

% Oral communication influences the dynamics of the public sphere. One feature 
of this dynamic is the emotional aspects of orality such as symbolic rituals, etiquette 
and emotional gestures. The letters of Damian contain several references to the com- 
municative power of tears. In a letter to Stephen, one of his fellow monks, Damian 
even explains how one can achieve the gift of being moved to tears (Damian, Letters, 
50, 121-2). See the long treatment of the subject in the letter to Abbot Aminard of 
Pomposa from after 1067 (Damian, Letters, 153). See also the letter from August 1069 
to the hermit Albizo and the monk Peter (Damian, Letters, 165). 
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diggers-field, boys-school), while the citizens who ‘come together’ are 
not specified. From a theoretical perspective, Damian’s conception 
undermines the notion of a static representative medieval public sphere: 
a plurality of non-institutionalised compositional public spheres com- 
pensates for the lack of one institutionalised public sphere. 

Moreover, the concern with public opinion is not limited to the 
polemical campaign against Cadalus. In 1059, Damian was sent as a 
legate to Milan in order to solve the problem caused by the Pataria.” A 
letter addressed to Hildebrand and dated December of that year hints 
at the reformer's notion of the public. Initially, the legitimate causes for 
the troubles, namely simony and nicholaitism, are addressed. As a pious 
monk, Damian is not able to applaud the element of violence in the 
Pataria rising, but the underlying causes of the struggle ‘involving the 
clergy and the people’ are clearly viewed with a measure of sympathy. 
Thereafter, Damian relates that in order to calm the crowd he mounted 
the pulpit and delivered a speech pointing to the written precedents 
for the hierarchical order in which the Roman Church is the ‘mother’ 
and the Ambrosian church the ‘daughter. ™ After prolonged discussions, 
the rebellious groups agreed to set down a written oath condemning 
simonists and nicolaitans.? In addition to providing an illustration of 
the overlap between different forms of communication—oral speech, 
textual precedent, written oath—the letter also reveals that Damian had 
experienced the force of public opinion. In a letter to Pope Nicholas 
II dated 1059 concerning the need for a proper investigation into the 


*? Recent research has repeatedly stressed the complexity of the Pataria movement, 
both in terms of origin, composition and development. Keller 1970: 54 claims that 
after 1044/45 Milan should be considered a first form of commune, including an 
autonomous popular assembly. Furthermore, Keller 1973: 348-9 claims that the spiritual 
and political leaders were recruited from the nobility, and that the royalist archbishops 
attempted to mobilise the lower echelons of society. Moreover, the leaders had a basically 
religious motivation that could hardly be traced back to social and political motives. 
See also Russell 1965: 45; Cowdrey 1968; Keller 1986: 330—71; Lambert 1977: 41. 
Teunis 1979: 182 finds that the movement failed because it had not fulfilled any of its 
pledges. See also Werner 1991; Zumhagen 2002. 

°° “But, to sum up what happened, I went up to the pulpit, and after the crowd 
was quieted with difficulty, I began to speak in approximately these words' (Ut autem ad 
compendium veniam, ascendi pulpitum, ac sedato vix populo huiusmodi sum verbis exorsus (Damian, 
Letters, 65, 232). 

” “Then the greater part of the people, not only from the city but also from the 
suburbs—more than a thousand, it was reported—took the same oath against simonists 
and Nicolaitans’ (Jdipsum iusiurandum contra Symoniacos et Nicolaitas permaxima pars populi non 
modo civilis sed et suburbani iam dederat, quorum videlicet multitudo millenarium, ut fertur, numerum 
excedebat (Damian, Letters, 65, 244). 
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practices of ecclesiastical discipline, Damian states that such an investi- 
gation had not been carried out for fear of insults from laymen. ‘Then, 
after establishing the worldwide importance of these questions by put- 
ting words in the mouths of the people at large (Damian, Letters, 61, 
208), Damian remarks: “Therefore, because of the ignominy involved, 
I do not see how something that is everywhere publicly discussed can 
be suppressed at the synod, so that not only the offenders be properly 
branded with infamy, but also that those whose duty it is to punish 
them be found guilty.’ 


Public culture in perspective: popular and intellectual movements 


The general impression obtained from the concern with public opin- 
ion in two of the four intellectual discussions of the eleventh century 
is ambivalent; the early-period non-institutionalised public sphere 
retained structures of the Carolingian model in the felt need on the 
part of the publicists to provide justifications for their contributions to 
the public debate. On the other hand, these efforts to open the public 
room were necessarily based on an acknowledgement of the possible 
results of participating in a public debate. The rationale behind the 
polemical effort was also related to the textualisation of the social 
fabric; a prerequisite for these outbursts was a world more familiar 
with the written word. There are a few good reasons to assume that 
the first intellectual discussion dealing with simony in the 1050s was 
intended for an audience other than a community of intellectuals, and 
the same is true of the second encounter of intellectual nature, the 
conflict revolving around the Eucharist.” These two discussions dealt 


?* Ergo prae pudore nescio, quo supprimatur in synodo, quod publice vociferatur in mundo, ut non 
modo peccantes, ut dignum est, notentur infamia, sed et hii quoque, qui ultores esse debuerant, videantur 
in culpa (Damian, Letters, 61, 208). 

9 The popular diffusion of Berengar’s thought is difficult to ascertain. Macdonald 
1977: 120 is sceptical about the suggestion that Berengar organised propaganda 
regarding the synods of Tours (1054) and Rome (1059). If Berengar had any follow- 
ing in his own day, he created no sect since his scholars did not succeed in converting 
a single town in France. Berengar was a man of letters and not an organiser, and his 
message was for the clergy and monks and even among them it appealed only to the 
learned (Macdonald 1977: 213-4). Macy 1990: 49 remarks that there are references to 
anonymous groups called ‘Berengarians’, suggesting that perhaps Berengar's teaching 
was carried on as a popular movement. However, it is only in the later Middle Ages 
that the Eucharist became a popular concern, seen for instance in the appearance of 
vernacular guidebooks for the laity (Rubin 1991: 98-105). Gibson 1978: 65-6 observes 
that it was the publicity that Berengar gave to his opinions as much as their actual 
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with reform issues and theology respectively and not with the relation- 
ship between the secular and the sacerdotal powers. It is perhaps not 
accidental that the only direct appeal to public opinion appears in the 
debate regarding secular power, namely the Cadalus incident. Thus, 
the early-period writers foreshadow the invocation of public opinion in 
subjects internal to the church as well as in matters involving the secular 
and the sacerdotal powers. Consequently, by addressing public opinion 
as appropriate for a given subject, the polemicists render the neat cat- 
egorisation of culture into high and low obsolete—a development which 
implies an acknowledgement of the potential power of public opinion. 

The next question is: given the communicative interaction between 
the intellectual and the popular discussions, what is the difference, if 
any, between these two types of public cultures? At this point, it is per- 
haps illuminating to consider in more detail Stock’s notion of ‘textual 
community’. Basically, the textual community is a social unit founded 
on the basis of a given interpretation of a text. More specifically, 
textual communities are composed of a small circle of literate people, 
and larger groups of semi-literate and illiterate people. The latter groups 
are not active contributors, but simply accept the interpretation of 
the text offered by the literate group:'®! ‘they realigned themselves so 
as to be able to function in relation to a reference system based upon 
texts." Furthermore, the community is an empirical generalisation 
that attempts to capture the implications of literacy in the eleventh 
and twelfth centuries,'°’ focusing on new links developing between the 
notions of historical and empirical factuality, the textual representa- 
tion of this world, and an increasingly rational understanding of the 


content that caused alarm. Pelikan 1978: 201 directs attention to the fact that in hagi- 
ographic literature and polemics accounts of Eucharistic miracles served the purposes 
of edification and of correction against Berengar. Radding and Newton 2003: 7 claim 
that even though Berengar did not circulate the response he wrote to Lanfranc, his 
views must have been widely known in the 1070s when the debate opened again. 

10 The closest Stock comes to specifically defining the textual community is in a 
later essay; see Stock 1996d: 150: “We can think of a textual community as a group 
that arises somewhere in the interstices between the imposition of the written word 
and the articulation of a certain type of social organization. It is an interpretive com- 
munity, but it is also a social entity.’ 

101 Stock 1983: 42-59. 

102 Stock 1986: 10. 

"5 According to Stock 1996c: 110, he as well as Foucault is concerned with vehicles 
of social control. However, whereas Foucault’s notion of discourse is a hard concept, 
the textual community is an empirical generalisation: concepts appear first as they are 
acted out by individuals or groups. 
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world.'” In philosophical terms, the text is given the symbolic status 
as the actual reference, replacing the epistemological prerogative of 
the spoken word and acquiring the same ontological status that was 
previously associated with nature or the divine.'? This reconceptuali- 
sation of the value of the written word led, in turn, to interpretation 
and comparison. By decontextualising the text, and thus separating it 
from the author and the social context of production, it becomes pos- 
sible to evaluate its ontological dimension.'°° Thus, in the middle of 
the eleventh century a new literature was born; a literature that not 
only had the purpose of preserving, but also began to interpret the 
textual past." Communicatively, the textual community also implies 
a new conception of orality, as evident in Stock’s claim regarding the 
‘existence of orality within textuality’. 

Criticism has been levelled at this theory with regard to its mentalité 
approach, its ability to explain social change,"? and its neglect of 
orality.'!° Nevertheless, Stock's notion of textual communities is of inter- 


10t Stock 1983: 88-241. 

15 Stock 1986: 10: “The texts, of course, were not always written down, but they 
were invariably understood as if they were. Meaning, therefore, gravitated towards 
reference as opposed to mere sense, and what had alone been expressed in gestures, 
rituals, and physical symbols now became embedded in a complex set of interpretive 
structures involving scripts, notations, grammars, and lexica.’ 

106 For an elaboration of the philosophical side of the medieval approach to the text, 
see Stock 1984. See also the analyses of Augustine's approach to the text in general 
and to reading in particular (Stock 1996a, 2001). 

107 Stock 1983: 12-14; Stock 1996b. 

108 Critics have claimed that large portions of this ‘autonomy of the individual’ are 
lost in Stock’s scheme. The problem consists of a tilting in the favour of the mentalité 
approach (Nichols 1986: 208-213), or what Morrison 1998: 794 calls a ‘tug-of-war’ 
between ‘Stock the historian’ and ‘Stock the philosopher’. Spiegel 1991 claims that 
although the relationship between thought, language, and action is very hard to 
explain, there are problems with Stock’s ‘textual gnosticism’—meaning that the text 
is the exclusive source of both ontological and epistemological universes of meaning. 
Instead of a ‘textualizing of the context’, she argues for a separation between the text 
and the context. Coleman 1992: 290 points to the same problem, claiming that the 
12th century was not characterised by the recognition of ‘pastness’ but rather by a 
concern with ‘presentness’. 

109 Coleman 1996: 21 directs attention to the ‘question of causality’ by maintain- 
ing that Stock shows a superficial understanding of the ‘mixed orality with literacy 
mode’. Coleman argues that the ‘“mixedness” only freezes a moment in the evolution 
from old to new. Literacy gets the credit for the resulting cognitive transformations.’ 
Radding and Clark 1992: 25 also address the question of causality by claiming that 
the literate-oral divide does not explain what Stock believes it explains. 

"0 Geary 1994: 13-14 criticises Stock for not outlining the point of departure of 
a development reaching a first culmination in the 11th and 12th centuries. There is 
little doubt that the nature and quality of literacy changed during this period. What 
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est in the effort to categorise the public culture of the period because 
his ‘empirical generalization’ is based on several of the popular and 
intellectual movements mentioned above. Stock’s empirical cases con- 
centrate on the heretical movements of the early eleventh century in 
Leutard, Orléans, Arras, and Monforte; on the Pataria as a proto-reform 
movement; and on the interpretation of the Eucharist from Paschasius 
Radbertus and Ratramnus of Corbie to the controversy in the eleventh 
century involving Berengar of Tours, Hugh of Langres, Durand of 
Troarn, Lanfranc of Canterbury, and Guitmund of Aversa.!!! Other 
empirical cases are from the twelfth century, such as the theology and 
philology of Anselm of Canterbury, the logic of Peter Abelard, and 
the theology of Bernard of Clairvaux.!? These communities displayed 
an intellectual diversity, laying the foundation for the new intellectual 
methods of the twelfth century, and for establishing formal languages 
for each intellectual discipline. On a more general level, this diversity 
ultimately led to a separation of culture and nature, '? and to a rebirth 
of the intellectual public. This group, which was characterised by a 
high degree of self-awareness, became the perpetuator of what Stock 
calls the idea of modernity: the new hermeneutical method emerging 
out of the first textual communities in the eleventh century.''* In short, 
the period witnessed a rationalisation of the social fabric.'! 

The question of whether the discourse of the investiture debate 
resembles that which is characteristic of the textual community has to 
await the later analysis. In terms of the suggested interaction between 


is less clear, according to Geary, is that the point of departure was an oral society. 
Similarly, McKitterick 1990a: 2 stresses that the theory is too categorical about the 
irrelevance of earlier periods. Gurevich 1994: 106 maintains that the main interest of 
Stock’s approach is the written word, and it thereby neglects the fact that texts were 
addressed to larger audiences of unsophisticated people associated with oral ways 
of communicating. Richter 1994: 54 has criticised Stock’s theory for not taking into 
account that ‘the act of reading appears as an act of oral communication among 
individuals in groups.’ 

NI Stock 1983: 88-326. For other analyses of the relationship between literacy 
and heresy, see Moore 1985, 1998; Audisio 1994; Biller 1994a, 1994b; Brenon 1994; 
Hamilton 1994; Heather 1994; Hudson 1994; Lerner 1994; Paravy 1994; Patschovsky 
1994; Scribner 1994; Swanson 1994. 

112 Stock 1983: 326-455. 

13 This new perspective upon nature is analysed in Stock’s early work on Bernhard 
Silvestre (Stock 1973). See also Stock 1988. 

1t Stock 1983: 59-88. 

!5 Stock 1988: 179 concludes that the 1 1th century witnessed not only an ethical and 
a material rationality, but also the emergence of a new rationality in the economical, 
political, military, and religious spheres. 
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the two cultures, Stock’s empirical generalisations enable us to specify 
several aspects of this relationship. First, Stock maintains that the same 
communicative structures are operative in both popular and intellectual 
communities, namely ‘orality within textuality’. Due to the basically face- 
to-face nature of interaction in all these communities and the need to 
gather public support for a given interpretation as a prerequisite for the 
foundation of the community, this hardly comes as a surprise. Compared 
to the evidence from the Investiture polemics from the same period, 
the trans-national character of the public debate makes for a new 
conception of public opinion and, consequently, for the use of differ- 
ent forms of communication. Second, Stock quite correctly emphasises 
that a common interpretive model had not yet emerged in these early 
approaches to the text. It might be added that this ambiguity regard- 
ing method facilitated the replacement of the Carolingian heritage 
with patterns of societal communication based on textual precedent. 
Third, the nature of the textual communities, which granted the inter- 
preter interpretive hegemony and thereby also ideological hegemony, 
constitutes the greatest difference from the early-period polemics. The 
‘logic of public debate’, as presented in the dialogical approach, is only 
instigated when there are at least two compositional publics competing 
for interpretive hegemony. Consequently, the polemicists had to deal 
with a plurality of publics, a difference which accounts for the distinct 
characteristics of the investiture debate. In place of a docile audience 
unable to retort critically to a given reading of the text provided by 
the interpreter, the polemical writers had to deal with intellectuals 
who represented different interpretations of the same text or subject, 
as well as appeal to a wider audience to gather external support for a 
given interpretation. 

This multifocality is the defining trait of the investiture debate; 
whereas the early-period polemicists were more concerned with appeal- 
ing to their intellectual counterparts, the mid-period writers were influ- 
enced by the structural changes already under way in the early period, 
as evident in the dramatic increase in references to public opinion. In 
short, the justification clauses in the early period showed a profound 
ambivalence about how to deal with the new public structures resulting 
from the interaction between intellectual and popular movements. In 
contrast, the mid-period writers had become more accustomed to this 
new public culture. Spurred on by the justification of polemical warfare 
by the royal and papal chanceries in the late 1070s, the polemicists 
seemed more concerned with appealing to public opinion, and thus 
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created a more complex interpretive dynamic than that which charac- 
terised the textual community. 


2. Structural changes in the public sphere: the mid-period polemics 


The mid-period polemical literature was part of the ‘Gregorian reform 
movement’. As a result of the recent revisionist spur, there has been a 
growing reluctance to distinguish between a pre-Gregorian period and 
a Gregorian period,''® and some question the validity of terms like ‘the 
Gregorian reform movement! Gilchrist has postulated a ‘plurality 
of reform’, which can be understood as a process that took place on 
several societal levels, and interacted with other intellectual currents 
of the period. One such process was marked by the emergence of 
textual communities and the revival of jurisprudence.!? As viable as 
this pluralisation of reforming impulses is, it is nevertheless clear that, 
in considering the structural changes in the public sphere, the Gre- 
gorian reform papacy definitely transformed the nature of the public 
debate. Along with the propaganda from the royal chancery—issued 
partly in response to papal invectives and partly to sway public opin- 
ion independently of papal initiatives—the joint contribution by the 
chanceries to the public debate legitimised the polemical endeavour for 
larger intellectual groups and was pivotal in establishing the semi-insti- 
tutionalised public sphere of the mid-period. In contrast to the effort 
expended by the early-period writers to justify their contributions to 
the public debate, the mid-period polemics were no longer trying to 
open the public room, but rather to direct attention to the function of 
public debate as a means of conflict solution. Moreover, the attempt 
on the part of the Gregorian reform papacy to translate the theoretical 
concepts of the reform into practical action through legislative activity 
led to a thematic extension of the discussion.'? The propaganda not 
only legitimised the public debate, but also proposed discursive models 


"6 See Robinson 1985a for a detailed bibliographical sketch of recent research. 


"7 Gilchrist 1972a, 1972b: 396-417. 

!? Gilchrist 1993: xiv: ‘If my general thesis of a reform rooted in diversity (and less 
centrally directed than previously thought) has any validity, it would follow that the 
tradition of reforms rather than a single reform is worth exploring.’ 

19 Thus, the public debate dealing with the thematic complex of married priests and 
priestly continence initiated by Pseudo-Udalric was a direct reflection of the synodal 
prohibitions of priestly marriage from 1074 and 1075. 
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which influenced the mid-period polemics. Thematically, the centrality 
of the issue of the excommunication of King Henry IV in this debate 
is a reminder of how concrete incidents formed the backbone of the 
confrontation in the mid-period as well.!”° 

However, it would be blatantly wrong to attribute the emergence 
of a semi-institutionalised public sphere solely to official contributions. 
The communicative and discursive precedents established by the early- 
period polemicists were also important. Not only did the early-period 
writers introduce a range of reform themes that continued to be dis- 
cussed in mid-period literature, but the polemicists also demonstrated 
the practical effect of the use of the written word and public debate 
to legally effectuate reform issues. Perhaps even more important than 
this functional aspect is the fact that the early-period discussion helped 
to shatter the elitist public sphere. Thus, the popular movements, such 
as those of the peace movement"?! and heretical sects,'*? continued to 
grow in the second half of the eleventh century.'? The emergence of 
textual communities was thus not only a result of the fact that society 
was becoming more literate, but was equally dependent on a broader 
definition of what constitutes a political public. 


20 The fact that all mid-period writers deal with the excommunication of the king 
provides one indicator. In addition, the amount of attention devoted to the effort to 
legitimise the excommunication and the release of the oath of the king’s subjects in 
the famous letter to Hermann of Metz from 1081 led to a textualisation of the public 
discussion. This letter set a precedent for the use of a contemporary text as basis for 
the public discussion. 

?! The later development of the peace movement is treated by Cowdrey 1970b: 54, 
stressing that by 1054 it was hardly capable of further development unless it had an 
authoritative lead from popes and lay rulers. Wadle 1973 focuses on the initiatives taken 
by King Henry IV as part of the process of state formation. Blumenthal 1991 deals 
with the renewed papal concern for the peace movement in the late 11th century. 

122 After the increase in heretical incidents in the decade 1018-1028, no further 
authenticated cases of true heresy occured until 1100, with the exception of a group 
of heretics in upper Lorraine (Lambert 1977: 25-43). After 1100 heretical episodes 
occurred more frequently. Heresy also changes character as these groups that spread 
their views quietly and through personal contacts are replaced by heretical preachers. 
Russell 1965: 155 divides the history of intellectual heresies into two periods. From 
the 8th to the 11th century, intellectual activity and intellectual heresy were dominated 
by Platonic thought. After 1050, this prescholastic period of dissent was replaced by 
heresies stemming from the new methods introduced by scholasticism. 

75 Following Moore 1987: 19-23, when the Gregorian revolution lost its zeal, 
heresy reappeared with greater vigour and included larger segments of lay society 
than before. 
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Public opinion according to the royal and papal chanceries 


The importance of the royal and papal letters for justifying polemi- 
cal warfare and thereby, paradoxically, also public debate regarding 
authorities cannot be overestimated. While the discursive influence 
will be analysed later, the focus in the following discussion is on the 
concern with public opinion displayed in the official correspondence 
and signs of diffusion from other sources. Not surprisingly, the royal 
and papal letters do not abound with references to public opinion, since 
the propagandistic nature of several of these open letters is obvious. 
Those that exist reflect the need to repudiate propaganda circulated 
by their opponents. In the first letter to the German people (1076), 
the papal chancery refers to the ‘noise abroad’ as the reason for the 
propaganda." In the famous second polemical letter to Hermann of 
Metz (1081), the pope speaks of ‘the madness of those who babble 
with accursed tongues’ as the main reason for writing (Reg 8, 21, 547). 
The only invocation of public opinion in the royal corpus is in the 
renunciation decree of the German bishops at the synod of Worms in 
1076: ‘... although the general complaint is sounded everywhere that 
all judgments and all decrees are enacted by women in the Apostolic 
See, and ultimately that the whole orb of the Church is administered 
by this new senate of women.”!”° 

Perhaps more important than these references to public opinion and 
the chancery writers’ attestations to an intended audience are references 
to the actual diffusion of the propaganda. In the De bello saxonico, the 


chronicle writer Bruno"? says that a messenger from the Saxons arrived 


2 We have done so not so much to noise abroad as it were by sound of our own 
voice the several reasons which, alas! are all too well known, as, rather, to satisfy the 
misgivings of those who think that we seized the spiritual sword rashly and more from 
the promoting of our own passions than from fear of God and zeal for righteousness’ 
(...non tam ut singulas causas, que heu! nimium note sunt, quasi nostro clamore proiciamus in pub- 
licum, quam ut eorum opinionibus satisfaciamus qui putant nos spiritalem. gladium temere et magis 
motu animi nostri quam diuino metu et iusticie zelo arripuisse (EV, 14, 34). 

125". hec generalis querela ubique personuerit: omnia iudicia, omnia decreta per feminas in apos- 
tolica sede actitari, denique per hunc feminarum. novum senatum totum orbem ecclesie administrari 
(EPH, 68). 

6 Bruno’s chronicle has repeatedly been placed within the confines of the literary 
warfare during the Contest. A characteristic trait of this is the twenty-one contemporary 
letters inserted by Bruno. Erdmann 1936: 510 observes quite correctly that the chroni- 
cle writers active during the Contest sensed the propagandistic value of these letters, 
whereas earlier writers only used letters as historical sources. For other perspectives on 
Bruno's life and writing, see Müller-Mertens 1970: 225; Althoff and Coué 1992. 
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on Easter 1075 and handed Bishop Udo of ‘Trier a letter. The bishop, 
who held mass on this day and was already preaching to the people, 
was asked to read and explain the letter to the congregation. When 
the bishop refused, the messenger himself related the content of the 
letter in an abridged form to the gathered masses, pleading with them 
not to launch an attack on Saxony.'”’ Although this incident focuses on 
a letter from the Saxon opposition, it is likely that most of the royal 
letters were promulgated in the same way."? Bruno’s outline of the 
oral promulgation of the deposition letter of 1076 is further evidence 
of this. The pope received the letter as he was holding a synod in the 
Lateran, and when it was read out publicly to the synod, such an uproar 
erupted in the church that the messenger would have faced death if he 
had not taken cover behind the feet of the pope.'” In addition to citing 
several examples of the uproar caused by making matters public,'*’ the 
chronicler Lampert of Hersfeld! relates what happened with regard to 
the rulings against priestly chastity in 1074, when the pope publicised 
the ruling in Italy and sent numerous letters to the Gallic bishop to 
effectuate the ruling in the diocese.'*? Lampert also describes the com- 
municative situation in 1076: after stressing that the messengers fulfilled 
their task by promulgating the deposition letter orally to the synod in 
Rome, Lampert states that the next day the pope, when the clergy and 
people had gathered at the synod in great numbers, read it out for the 


77 Anno igitur et amplius, postquam de Saxonia rex abiit, evoluto, cum rex esset Mogontiae, in 
dominicae resurrectionis festo Saxonum nuntius illuc cum litteris venit, quas Udoni Treverensi archi- 
episcopo, qui missas eo die celebrabat, cum stans in pulpito faceret populo sermonem, porrexit et, ut 
eas omni populo recitaret et exponeret, ex omnium persona Saxonum pro Dei amore rogavit. Quod cum 
rex fieri. prohiberet, nuntius ipse litterarum. sensum. cuncto populo brevi sermone fidenter exposuit et 
omnes, qui Deum timerent, ne Saxoniam, priusquam de aliquo crimine convicta fuisset, armis invadere 
vellent, verbis omnium Saxonum postulavit (Bruno, De bello Saxonico, 250 2). 

7? Aural promulgation by messengers was the common means of communicating 
with an illiterate or semi-literate audience. While the royal letters mention the oral 
promulgation of a letter several times, no letter refers to a translation in the vernacular. 
Bruno's observation is thus the only indication of a vernacular translation. 

U9 Quae litterae cum domino papae in basilica Lateranensi sanclae synodo praesidenti fuissent 
allatae et coram synodo palam recitatae, tanta fit in ecclesia commotio, ut idem legatus, nisi inter 
apostolici pedes defensionem invenisset, membratim. laniatus interisset miserabiliter (Bruno, De bello 
Saxonico, 284-6). 

130 Lampert, Annales, 82, 124, 154, 202, 204. 

131 Lampert is generally regarded as one of the most fluent historians writing dur- 
ing the Investiture Contest. Recent investigations include Struve 1969; Müller-Mertens 
1970: 232-45; Bagge 2002: 231-313. 

132 Hoc decreto per totam Italiam promulgato, crebras litteras ad episcopos Galliarum transmittebat, 
Jrecipiens, ut ipsi quoque in suis aecclesiis similiter facerent... (Lampert, Annales, 256-8). 
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ears of everybody.'** Bernold of Constance similarly refers to how the 
‘letter and orders were read out to the entire gathering in public...’'* 
Neither of these examples mentions translation into the vernacular, but 
the phrase ‘the ears of everybody’ perhaps indicates that the letter was 
translated or paraphrased in the vernacular. The Hersfeld writer also 
offers a valuable first-hand account of the propagandistic infrastructure 
of the royal chancery, remarking that ‘emperors have with them heralds 
of their merits, practised, as I may say, in composing for them works 
to be widely copied...'? Lampert is probably referring to panegyrists 
in the imperial entourage,” and thus indicates the extent to which the 
use of the written word had achieved an institutional correlate, spurred 
on by the king's need to influence public opinion. 


Polemical appeals to public opinion in the 1070s and 1080s 


The structural changes in the public sphere only emerged clearly in 
the wake of the clash between the secular and the sacerdotal powers, 
and the subsequent outpouring of propaganda from the chanceries. 
Taking up the thread, the royalist Sigebert of Gembloux was the first 
mid-period writer to refer directly to public opinion, invoking a 
similar rhetoric to that seen in Damian's campaign against anti-pope 


133 Legati, ut iussum fuerat, summo conatu iter accelerantes, pridie quam synodus indicta cel- 
ebrarelur Romam ingressi, litteras tradunt. Tunc. caeteram legationem, sicut in mandatis habebant, 
verbo non minus contumelioso quam scripto exequuntur. Papa mhil permotus atrocitate nuncu, postera 
die, cum clerus et/populus ad synodum frequens. confluxisset, in auribus omnium litteras recitari 
Jecit...(Lampert, Annales, 346-8). 

134 Ubi litteris et mandatis publice in audientia totius conventus recitatis... (Bernold, Chronicon, 
100). 

5 Lampert, Opera, 348. 

136 Robinson 1978a: 68. 

17 Sigebert of Gembloux is one of the most well-known literary figures of the last 
part of the 11th century. The best source for Sigebert's life and works is the last chap- 
ter of his own Catalogus de viris illustribus in which he narrates his own literary career 
(Witte 1974: 103-6). In addition to a range of hagiographical and liturgical works, 
Sigebert’s literary activity included theology, annalistic history, and polemics (Beumann 
1976; Wiesenbach 1977, 1986; Von den Brincken 1988). Of the three polemical works 
composed by Sigebert at the request of Archdeacon Henry of Liége, only two are 
extant. The lost polemic was an answer to Pope Gregory's letter to Hermann of Metz 
probably composed in 1081 and entitled Responsum ad Hildebrandi papae epistolam, quam 
scripsit ad Herimannum Mettensem episcopum in potestatis regiae calumniam. For a discussion, 
see Beumann 1976: 31—5; Beulertz 1994: 24. The first extant polemic, from the end of 
1075, is an attack on the rulings on priestly continence (Apologia contra eos qui calumniantur 
missas coniugatorum sacerdotum). ‘The second extant polemic, Leodicensum epistola adversus 
Paschalem papam, was probably written in 1103. 
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Cadalus. In his discussion of the issue of priestly marriage in the Apo- 
logia contra eos qui calumniantur missas coniugatorum sacerdotium from 1074 
or 1075," Sigebert claims that the disturbance of Christian unity was 
so profound that even women weavers and workers responded.” The 
next reference is not from an investiture polemic, but from what may 
be Alberic of Monte-Cassino’s contribution to the Eucharist debate. 
This discussion led to fierce efforts on the part of the papacy to spread 
the knowledge of Berengar’s detraction of his heresy. Lanfranc reports 
to Berengar that ‘Pope Nicholas, rejoicing in your change of mind, 
dispatched your sworn statement in writing throughout the cities of 
Italy, France, and Germany, and to whatever places the rumour of 
your depravity might hitherto have come.’'*' In the 1070s, the public 
debate was opened again, and the uproar this caused can be gauged 
from the first passage of the Albericus adversus Berengarium. diaconum de 
corpore Domini from 1078 or 1079:!* 


The report recently brought to us, O most blessed Father, of the ques- 
tioning that has arisen in regard to the body and blood of the Lord, has 
suddenly filled all this land to such an extent that not only clerics and 
monks, whose watchful attention should be devoted to such matters, but 
even the very laymen are chattering about it among themselves in the 
two squares. '? 


While the frequency of references to public opinion in the period 
1074—1080 is impressive compared to the lack thereof in the early- 
period literature, it was only in the 1080s that a real concern about 


153 The use of popular rhetoric in contributing to the public discussion over clerical 
marriage can be explained by the stir caused by the consecutive prohibitions against 
clerical marriage. 

139 Ouid enim aliud etiam muliercularum textrina et opificum officinae iam ubique personant, quam 
tolius humanae societatis tura confusa. . . (Ldl, 2, 438). 

40 See Radding and Newton 2003: 40-53, 103 for the suggestion that the author 
of the anonymous work is Alberic of Monte-Cassino. Following the editors, the text 
is close to a Libelli de lite. On Alberic and the Monte-Cassino environment, see Blum 
1956a, 1956b; Dormeier 1979; Bloch 1986. 

MI See Cowdrey 1990: 117. 

42 Radding and Newton 2003: 71 concludes that the treatise, after having received 
Abbot Desiderius’ judgement, was to be transmitted to Alberic's fellow monks and 
beyond this was to be submitted for Gregory's judgement before being transmitted to 
Desiderius’ fellow abbots and other ecclesiastics in a synodal setting. 

"8" Noviter ad nos, beatissime pater, de corpore et sanguine domini exortae quaestionis allata relatio 
sic totam subito hanc terram replevit, ut non solum clerici ac monachi, quorum intentio in talibus 
invigilare debet, verum etiam ipsi laici de hoc inter se in plateis confabulentur (Alberic, Adversus 
Berengarium Diaconum de Corpore et Sanuine Domini, 1). 
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public opinion became a part of the communicative rationality of the 
polemicists. This development is in accordance with the distribution 
pattern of the royal and papal letters,'** and it is thus no coincidence 
that many of the references to public opinion were concerned with 
the effect the official propaganda would have. In 1080 Wenrich of 
‘Trier, arguably the first writer that grasped the importance of public 
opinion and public debate, quotes from a not-extant papal letter and 
then outlines the worldwide diffusion of the propaganda: 


But the Lord pope said, “The person that you have sworn allegiance to is 
sinful, impious, guilty of perjury, and wicked; you do not owe him fidelity.” 
This is what we read in your letter Lord pope, this is what we have heard 
being preached throughout the world by your evangelists ....!% 


Writing in 1080 or 1081, the papalist Gebhard of Salzburg relates a 
number of propagandistic attacks initiated by the royal party. Gebhard 
also addresses the matter of the institutional steps taken by the royal 
party to communicate their message regarding the replacement of bish- 
ops and the usurpation of churches (EG, 122-124). Even more telling 
is a twisting of the public rhetoric of Damian and Sigebert: 


That the mentioned Fathers unanimously and constantly have forbidden 
this is not only known to those who have learned this from the scripture, 
but also to the uneducated and illiterate who, even though they are 
unfamiliar with the law, learn through old and unaltered customs what 
belongs to the law.'*° 


Thus, the ‘uneducated and illiterate’ are not described in explicitly 
negative terms. Rather, the passage is an example of the role of public 
opinion as a premise of the argument. Furthermore, this passage is 
more than pure rhetoric, as evinced by other passages showing a real 
concern regarding the effect of the opponents’ propaganda: “This is 
the situation: they only present to their hearers the passages that sup- 
port their own opinion; others are passed over in silence." Not to 


'™ See below, 3. Polemical warfare in the royal and papal chanceries (1073-1082). 

15 Sed dicit domnus papa: ‘Perversus est, cui iurasti; impius est, periurus est, scelestus est; fidem 
ei non debes". Ista quidem, domne papa, in scripto tuo legimus, ista quidem per orbem terrarum 
predicanda per euangelistas tuos circumferri audivimus... (EW, 102). 

16 Talia enim predictos patres concordi et assidua. prohibitione vetasse non solum hi sciunt, qui 
ex scriptis illorum acceperunt, verum etiam rudes et inlitterati, qui etsi legem ignorent, tamen ea quae 
legis sunt ex inveterata et numquam mutata consuetudine didicerunt (EG, 128—30). 

17 Quod in hoc profecto patet, quia illas solummodo sententias, quas suae persuasioni commodas 
existimant, auditoribus suis inculcant. . . (EG, 130). 
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be misunderstood, Gebhard does not address an extensive audience, 
but a public of ‘readers’: “When we present their [the early fathers] 
synodal rulings and decrees, we may bore the readers because these 
are familiar and, through use and authority, very well known.’'*® The 
point is that the author acknowledges the importance of addressing 
an undefined public opinion and thereby creates a political public. 
Moreover, Wenrich and Gebhard, representing different sides in the 
conflict, were witness to the importance of the papal and royal letters 
in establishing the semi-institutionalised public sphere. 

In around 1084, the papal writer Manegold of Lautenbach responds 
to the Epistola of Wenrich of ‘Trier. In the introduction to the Liber ad 
Gebehardum—atfter a tirade over the shattering of Christian peace and 
unity (Ldl, 1, 310)—the author remarks that the stupid and unthink- 
able crimes that the opponents have promulgated ‘amongst women’ 
have now taken written form." ? Manegold states that the bishop of 
Verdun had asked Wenrich, a scholastic of ‘Trier, to compile a book 
‘against ecclesiastical discipline and the Catholic religion". ? This book, 
authorised by the bishop, was then spread throughout Europe and 
was quoted in almost every gathering and corridor in mockery of the 
church.?' Later, Manegold complains that the opponent's calumnies 
are ‘heard everywhere in the streets and in the market-places and are 
gossiped over by the women in the weavers’ shops". ? These invectives 
are repeated in the philosophical work Liber contra Wolfelmum, where it is 
stressed that the diffusion of the letter to different parts of the kingdom 
could lead ‘simple minds’ astray.'? 


148 Quorum synodicas et decretales sententias si hic inserimus, fortasse fastidium legentibus ingerunt, 
eo quod tritae sunt et tam usu quam auctoritate notissimae (EG, 134). 

19 Nam quod actenus privatis conventiculis susurrare et quasi furtivis assercionibus, ipsius sceleris 
inmanitate stupidi et adtoniti, inter mulierculas vix predicare presumserant, nunc scriptis defensitare et 
corroborare nec erubescunt nec formidant (Ldl, 1, 311). 

150 Episcopus namque Virdunensis, immo ex persona et rogatu ipsius Winricus scolasticus Treverensis 
nuper contra sedem apostolicam, contra ecclesiasticam disciplinam, contra religionem catholicam conpilavit 
libellum, cui denique nonnulla. scripturarum testimonia indidit... (Ldl, 1, 311). 

151 Qui denique libellus quia ab illis pro autentico et iam iam canonizato undique circumfertur, immo 
pene per omnes plateas et andronarum recessus ad ecclesie ludibrium propalatur. . . (Ldl, 1, 311). 

U? Que autem sint, que in eius derogationem profundunt, quamvis undique platee personent, muli- 
ercularum textrine commurmurent, forensis conventus, omnis etas, uterque sexus proclament, littere tamen, 
contra quas principaliter nostra desudat imbecillitas, plenius demonstrant (Ldl, 1, 420). 

153 fllud vero pretermittendum nobis nulla ratione visum est, quod malignitas vestra confinixit de 
epistola quadam ad corrumpendos minus intelligentes in eundem sanctum Gregorium composita et ad 
persuadendum et ingerendum scelus vestrum mentibus simplicium, quasi quod agitis ex equitatis zelo, 
non ex odi falsitate procedat; per diversas partes regni directa, ut indiscreti homines, qui non recogitant, 
utrum sit sicut dicitur, sed credunt ita esse, quia sic scribitur, adiuvent partes vestras et mendaciorum, 
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These references to a general tendency to gossip about and discuss 
contemporary issues have usually been regarded as pure rhetoric. '?* With 
reference to Manegold, it has been argued that the passage constitutes 
nothing more than a strategy for degrading the opponent by claiming 
that the opinion of common people was worthless—the equivalent of 
accusing the author of ‘giving that which is holy to the dogs’ (Matthew 
7. 6).? The rhetorical dimension to these popular references should 
not be underestimated'*’—Bruno’s reference to the ‘peasants, stupid 
as peasants are’ and Bonizo’s quote from Sallust, ‘common people 
are unfaithful by nature’ (Ldl, 2, 612) are examples of the defamation 
of the people at large.'”” However, there is a danger of interpreting 
every example as pure rhetoric, and hence as lacking historical veracity. 
Constable has suggested that this was not the case, "? while Fuhrmann 
assumes that Wenrich's letter was translated into the vernacular.'” In 
short, the references should be considered individually in the context of 
the relevant public debate. Manegold refers to the writings of a named 
opponent, Alberic and Sigebert allude to a general issue, and Damian 
refers to a particular person, Cadalus. While the pure-rhetoric claim 
might be true in the case of Manegold, it looses some of its foundation 
when the reference is to a particular issue and not a text. The claim is 
based on Manegold's intention of degrading the intellectual value of 
Wenrich's arguments by referring to their vulgar or popular dimension. 
In contrast, when the reference is to the discussion of the Eucharist 


que intenditis, horrore permoti inauditam crudelitatem. vestram. excusabilem opinentur (Manegold, 
Liber contra Wolfelmum, 105). 

14 Radding and Newton 2003: 71 claim that although the passage from Alberic 
has been quoted as evidence for the turmoil Berengar was causing, it may be less a 
representation of reality than an expression of rhetorical art. 

75 Robinson 1978a: 8. 

56 The rhetoric of referring to the weaving women's chatting was applied in the 
discussion of the divorce of King Lothar II in the middle of the 9th century (Heidecker 
1998: 225). 

177. Rustici vero, sicut rustici imperiti... (Bruno, De bello Saxonico, 248). 

158 Constable 1983b: 186-7 suggests a different interpretation of these references: 
*Manegold of Lautenbach referred more than once to rumors and gossip in the city 
squares, courtyards, and weaving shops, and Sigebert made a similar allusion to the 
workshops of female weavers and of artisans. This may be a topos, like the many refer- 
ences to per orbem; but it indicates that some account was taken of what would today 
be called popular opinion, even if those expressing it were in no position to influence 
the actual course of events, and there is evidence that some important propagandistic 
writings, which survive in different versions addressed to various recipients, were more 
or less round letters.’ 

7? Fuhrmann 1975. 
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or the case of Cadalus, the rhetorical situation is such that it is not 
sensible to undertake any intellectual degradation. Sigebert uses the 
rhetoric to show the extent to which the message has been diffused, 
concluding with a presentation of this spread as intimidating for the 
Christian society.!°° 

Did Alberic and Manegold borrow the popular rhetoric initially 
formulated by Damian? Damian and Alberic knew of each other?! 
and Manegold, a wandering teacher, anti-dialectician, and papal pro- 
pagandist, may have had knowledge of Damian.'? Sigebert knew of 
Damian and perhaps also of Manegold,'* but it is not known whether 
he ever read their works. Thus, the case for intellectual borrowing 1s 
not a strong one. Alternatively, on the basis of the different uses of the 
rhetoric, two tentative conclusions present themselves. First, the differ- 
ence in rhetorical situation—that is, a reference to a general issue and 
a specific person—may account for the difference between the positive 
(Damian, Alberic) and the negative (Manegold, Sigebert) rhetoric. Sec- 
ond, this difference may, in turn, be linked to the source of the popular 
rhetoric. The positive use of the rhetoric by Damian and Alberic prob- 
ably has a correlate in the dynamic Italian public environment. The 
negative use by Manegold and Sigebert, on the other hand, derives its 
rhetorical force from the biblical passage ‘giving that which is holy to 
the dogs’, and has most likely no historical veracity.'^* 

Another interpretation of these invectives would be to simply view 
them as devaluations of those who rely on oral communication, thus 
attesting to the increasing value placed on the written word in the 


160 Tn the Becket-controversy in the 1160s, the same rhetoric is applied by Thomas 
Becket, putting pressure on the papacy to act against King Henry II by referring to 
its popular resonance: ‘In fact, how could the Roman Church... be ignorant of what 
is known by the “half-bind and barbars", what is preached in the streets, and chanted 
at the crossroads of Ascalon?’ (Quomodo enim potuit ecclesia Romana... ignorare, quod lippis 
et tonsoribus’ notum est, quod in plateis predicatur, quod cantıtatur in compitis Ascalonis? (Becket, 
Letters, 235, 1014)). For the most recent biographies of Becket, see Barlow 1986; 
Duggan 2004. 

161 See Blum 1956b: 90. 

1#2 Manegold probably knew of the De divina omnipotentia (Resnick 1992: 2). 

16 Sigebert refers to Damian in $163 of the De viris illustribus. Manegold is not 
mentoned, but Sigebert's extensive knowledge of contemporary scholars suggests that 
he knew of Manegold. 

1^ This difference in the use of popular rhetoric is also consistent with Italy having 
a more vital public life than northern Europe. 
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period.'” This is exemplified in an encyclical which describes the nego- 
tiation in Gerstungen-Berka and was written after 21 January 1085 
by the cardinal legate, Odo of Ostia, who later became Pope Urban 
IL;' it claims that ‘the enemies of the cross of Christ have spread the 
clouds of falsehood in order to persuade as many as they can.’'” To 
Odo, this public does not consist only of a tiny intellectual community, 
since the ‘clouds of falsehood’ were meant ‘to persuade the unskilled 
multitude"? Bonizo of Sutri devotes considerable space in his Liber ad 
amicum to clarifying that Pope Gregory had not issued a ‘self-deposition’, 
noting that ‘although simple folk interpret it in a sense other than the 
true one, everyone of sound mind has no doubt that he [Gregory] spoke 
the truth." Guido of Osnabrück, writing in 1085 or 1086, refers to 
public opinion as one of the justifications for the polemic.'” Initially, the 
author stresses that ‘we know the truth of this proceeding and we wish 
for and love the sheep of Christ, and we wish and strive for the unity of 
the sacerdotal and the secular powers through peace and agreement.’ !”' 
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The social degradation of peasants in the later Middle Ages is an example of 
this (Kleinschmidt 2000: 238). 

'66 For recent literature on the reforming activity of Pope Urban II, see Becker 1964, 
1973, 1988; Sproemberg 1965; Somerville 1970a, 1972b, 1983, 1989; Fuhrmann 1987; 
Ringel 1987; Laudage 1992. 

197... inimicos crucis Christi nunc ut semper fallaciarum nebulas spargere, ut persuadeant, quibus 
possint. .. (Odo, Encyclical, 376). 

155 "Talibus quidem depravationibus atque fallatüs fallaciter hoc imperite multitudini persuadere 
conati sunt... (Odo, Encyclical, 378). 

169 Et quamvis popularis rusticitas aliter intellexisset, quam debuit, lamen omnis qui sanum sapit 
eum vera dixisse non dubitat (Ldl, 1, 617). 

170 Guido, bishop of Osnabrück from 1093-1101, wrote the Liber de controversia 
between 22 March 1084 and 25 May 1085 (Mirbt 1965: 32). The author belonged to 
a group of thirteen canons who received episcopal appointment during the late 1080s 
and 1090s. Guido was appointed to the church of Osnabrück in 1093. Together with 
Liemar of Bremen, Conrad of Utrecht, Rupert of Bamberg, and Egilbert of Trier, 
Guido was one of King Henry IV's advisers in the conflict with the papacy (Robinson 
1999a: 276, 310). According to Fauser 1935: 111—2, Guido’s tract is, along with those 
of Peter Crassus and the author of the Dicta cuiusdam, a sure sign of a more sophisti- 
cated imperial approach to the intellectual struggle. The polemical writing after 1084 
lost its defensive character, and Guido creates a new polemical platform that is less 
abstract, more concrete, and characterised by a new clarity. Following Wattenbach and 
Holtzmann 1967b: 400-1, the treatise contributed in giving the imperial party the 
intellectual upper hand in the schism. Guido's book was most likely meant for a more 
specific audience, perhaps intellectual peers in the Osnabrück environment (Robinson 
1978a: 159—60). For Guido's particular use of papal history, see Jasper 1975. 

UV si nos, qui huius rei veritatem incognitam non habemus, qui ovium Christi quietem volumus 
et amamus, qui sacerdotium. et regnum vinculo pacis et concordiae. astringi desideramus et queri- 
mus... (Guido, Liber de controversia, 242). 
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And because ‘we know the truth’, according to Guido, this implies a 
responsibility for shaping public opinion: ‘And we do not consider it 
useless, but on the contrary, pressingly needed, to address the public 
and with the help of almighty God to prove that the mentioned pope, 
an adherent of peace and justice, receives the apostolic seat in a just 
and orderly fashion.’!” Finally, in order to influence this public opinion, 
Guido considers it necessary to present a short overview of the ancient 
heritage of the Roman Church, based on written evidence.'” Thus, 
Guido refers directly to public opinion, and in contrast to the popular 
rhetoric of Sigebert and Manegold, there is no sign of rhetoric in this 
case as the reference is a part of the justification of the book. Guido is 
also innovative in that he specifies the means necessary to convince the 
political public: basically, the author redefines the function of history 
from being a means of commemorating and conserving to also serving 
a polemical function in conflict solution.!”* 

However, not every mid-period polemicist addresses the issue of 
public opinion explicitly, and the next three contributions in this chrono- 
logical overview are silent on these matters. Peter Crassus’ defence of 
King Henry IV from perhaps 1080 is representative of these texts: the 
seemingly private nature of the work, along with the silence on the sub- 
ject of the propagandistic function, is evidence of a clear differentiation 
between the literary forms of book and letter in terms of communica- 
tive function: the open letter was becoming the preferred literary form 
for polemical contributions intended for a more extensive audience.'” 
The memorandum form of the Dicta cuiusdam de discordia papae et regis 
(1085) is perhaps a result of the fact that the treatise originated in the 
royal chancery. The Dicta, basically a historical argument for the right 


v2 non inutile, immo pernecessarium esse existimamus, quatinus in audientiam omnium 


Jestinemus ibique omnipotentis Dei auxilio prenotatum pontificem, pacis et tusticiae sectatorem, recte 
et ordine in apostolicam et sanctam. sedem venisse rationabiliter demonstremus (Guido, Liber de 
controversia, 242). 

173 Ut autem haec demonstratio perspicue fiat, consuetudinem, quam Romana ecclesia in eligendis 
et consecrandis suis presulibus antiquitus ex scripto cognoscitur habuisse, non incongruum esse ducimus 
succinctu brevitatis transcurrere (Guido, Liber de controversia, 242). 

7* The contrast to the view of publicising seen from the chronicle writer Arnulf of 
Milan's narration in the Liber gestorum recentium of the Pataria rising is striking: Recondatur 
ergo interim sub modio nostrum hoc qualecumque negotium tempore proferendum suo. Cutus privatum 
ac singulare volumen sue limina civitatis rogo nullatenus exedat. . . (Arnulf of Milan, Liber gestorum 
recentium, 118). 

175 See below, 5. Peter Crassus and the legal renaissance of the eleventh century 
(c. 1080-1084). 
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of the secular ruler to participate in the election of the pope, does not 
provide a clue about its intended audience. The preface of the Liber 
canonum contra Heinricum quartum (c. 1085) by the papal writer Bernard 
of Hildesheim, addressed to Hartwig of Magdeburg, is characterised 
by its strong moral-theological elaboration." However, it is silent on 
the possible public function of the book in the contemporary struggle. 
Anselm of Lucca’s Liber contra Wibertum lacks a formal preface and the 
introductory remarks consist of harsh attacks on the opponents who, 
according to Anselm, simply criticise the opinions of others rather than 
scrutinising their own opinions.'”’ The text is of interest because it rep- 
resents one of the contributions to the public debate between Anselm 
of Lucca and anti-pope Guibert of Ravenna, and the royal polemicist 
Guido of Ferrara"? who quotes from the encounter in the De scismate 
Hildebrandi (c. 1086).'”° It is no coincidence that the polemics that stop 
short of addressing the issue of public opinion are books. Although 
the borders between the different literary genres book, treatise, and 
open letter were still fluid in this period, there are several indicators 
that the open letter was preferred for propagandistic purposes, whereas 
the book had a more restricted audience: all the open letters of the 
mid-period refer to public opinion, while the only references in the late 
period are in open letters. 

However, several other /ibelli in addition to those of Manegold and 
Guido of Osnabrück contain references to public opinion, the first 


75 Some of his arguments are dealt with in the analysis of the Ldu, in which the 


author confronts Bernard; see below, 6. The ‘right order of the world’ according to 
the Liber de unitate ecclesiae conservanda (c. 1091-1093). 

17 cum habent intellegentiam, non se ipsos, sed semper alia, ut plus videantur scire, scrutantur, 
nec scrulantur sua facta, sed aliena investigant (Ldl, 1, 520). More recent views on Anselm's 
polemic include Somerville 1980a; Martl 1985; Cushing 1998. 

178 The polemic was probably written between 15 March and 24 May 1086 (Ziese 
1982: 129). According to Panzer 1880, it was intended for a small audience belonging 
to the party of the anti-pope. Little is known about Guido, but he may have come from 
Arezzo, an early reform centre. Guido lived in Rome during the pontificate of Gregory 
VII and became bishop of Ferrara in 1086. In 1092 he was still bishop of Ferrara, but 
not in 1101. Guido forged a close friendship with the anti-pope, and in 1099 he appar- 
ently was anti-pope Guibert’s ‘head of chancery’ (bibliothecarius) (Heidrich 1984). 

179 The chronicle writer Frutolf later comments on this discussion: “Thereafter, 
bishop Anselm of Lucca wrote a letter to Guibert, in which he characterised him as a 
transgressor and arrogant...’ (Frutolf, Chronica, 92) Then Frutolf inserts a paragraph 
from the polemic Liber contra Wibertum. According to Ziese 1982: 122, the fact that 
the letter is not extant precludes a wide contemporary diffusion outside Northern 
Italy. 
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of which is Guido’s polemic.'” In addition to references to a twofold 
audience consisting of ‘readers’'*! and "listeners',"? Guido is particu- 
larly concerned about the ‘promotion of war’ as a result of the papal 
propaganda, spread by letters and legates.'? Bonizo of Sutri’s histori- 
cal defence of the papal party in the Liber ad amicum also addresses the 
issue of public opinion.'** Although the author frequently refers to the 
upheaval caused by the schism in terms of war and the shattering of 
peace, the concern with public opinion is outlined in only two places. 
Both references focus on decisive events, with the first addressing the 
excommunication of the king: ‘...after the knowledge of the excom- 
munication of the king reached the ears of the people, our entire 
Roman territory trembled...'* The other incident concerns the 
struggle between anti-pope Guibert and the papal party, and discusses 
the extent to which the Roman people played a fundamental role in 
installing Guibert as anti-pope in 1084.5 Hence, Bonizo provides yet 
another indicator of the importance of the official letters for the public 
debate. Referring to the oral mediation of the written public debate 
in his De lege excommunicationis, the prodigious polemicist Bernold of 
Constance recommends to his readers another not-extant text for use 


'80 Panzer 1880 underlines the decisiveness and clarity of the treatise. Most opinions 


on the polemic are of a positive nature; see Mirbt 1965: 41; Thompson 1962: 145-6; 
Carlyle 1950d: 82-5; Dempf 1962: 195; Manitius 1931: 33; Fauser 1935: 113-4; 
Funkenstein 1938: 19-20; Krause 1960: 203; Robinson 1978a: 97; Heidrich 1984; 
Goetz 1987: 54; Berschin 1991; Suchan 1997: 246-7; Cowdrey 1998a: 313. 

181 “Readers who pick this up should know that we are setting it forth in the form 
of a dialogue between two individuals...’ (Noverit autem quicumque lecturus accesserit, quod 
quasi morem dialogi retinentes duas personas admittimus. . . (Ldl, 1, 550)). 

182 “My listeners excuse me and should also remember that no human knows eve- 
rything, but among all humans, all have knowledge’ (Parcant ergo mihi auditores mei et 
semper meminerint, non esse cuiuslibet hominis scire omnia, sed inter omnes homines omnem haberi 
scienciam (Ldl, 1, 550)). 

153 “Who can fairly say to Hildebrand and his accomplices: If you did not send a 
crown to Rudolf, if you did not by letters and legates promote war...’ (Quod ei suisque 
complicibus aeque dici potest: si non coronam Rodulfo misistis, si non legatis et litteris pugnam 
movistis. . . (Ldl, 1, 556)). On the function of the legate, see Massino 1970; Perrin 1973; 
Somerville 1977; Vogel 1982b; Weiss 1995; Zey 2002. 

184 Recent analyses of Bonizo of Sutri include Berschin 1973, 1991; Suchan 1997. 

185 postquam de banno regis ad aures personuit vulgi, universus noster Romanus orbis 
contremuit...(Ldl, 1, 609). 

18 nam ut popularem. captaret favorem, dixit se a venerabili Gregorio coronam velle accipere 
imperialem. Quod ut populus audivit Romanus, non solum laici, sed etiam religiosi qui videbantur, tam 
episcopi quam clerici, abbates, monachi, ceperunt supliciter lacrimis fusis orare, ut patrie fere perdite 
misereretun. Venerabilis vero pontifex, qui pro veritate mori paratus erat, negavit se omnino facturum, 
nisi prius de excommunicatione publice satisfaceret. Quod cum rex conscientia accusante facere renuisset, 
et per multos dies a Romanis venerabilis pontifex rogaretur, ut regem susciperet, et ille ad omnes preces 
maneret immobilis, paulatim. cepit prefatus rex vulgi sibi favorem acquirere (Ldl, 1, 614). 
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in lecturing. Bernold also suggests yet another text should the first fail 
to convince.?? 

What are we to make of this apparent conglomeration of references 
to public opinion? Basically, they reflect the structural changes in the 
public sphere and in the conceptualisation of a political public. More 
specifically, the public invocations can be divided into four categories. 
The first category consists of the references that use popular rhetoric 
to highlight the gravity of the struggle; for example, to Sigebert the 
profundity of the shattering of Christian unity is underlined rhetorically 
by the fact that ‘women weavers and workers in the workshop resound’. 
Alberic and Manegold employ similar invectives. Nevertheless, there 
is more to all these writers than pure rhetoric, since they attest to the 
concern for the extension of the thematic confines of the discussion in 
terms of audience. Consequently, they also fall into the second category, 
which reflects one feature of the ‘logic of public debate’, namely the 
extension of the thematic range of the discussion and the broaden- 
ing of the public that participates in the debate. Hence, Sigebert took 
up the issue of priestly marriage as a new theme for public discus- 
sion, while Alberic was concerned that the divergences regarding the 
Eucharist were becoming a subject of discussion among the laity as 
well. Similarly, Manegold, by mentioning Wenrich explicitly, attempted 
to discourage the public from paying attention to Wenrich’s opinions, 
including his less-than-flattering portrait of Pope Gregory VII, as well 
as his conceptions of priestly marriage, excommunication, the release 
of the oath and investiture, which were at odds with those propagated 
by the papacy. The third category consists of those addressing the 
issue of communicative strategies for propagandising in the forms of 
literature (Gebhard, Guido of Osnabriick, Guido of Ferrara), preaching 
(Wenrich), and unspecified oral mediation (Bonizo, Guido of Ferrara). 
This interest in the forms of communication is not present in the 
early-period polemics and indicates the wider audience addressed by 
the mid-period writers. Such reflections on the issue of communica- 
tion are also closely linked to the fourth category: the heartfelt concern 
for the disastrous effect the opponent’s propaganda was having on the 
people. The references are to both an audience of readers (Gebhard, 


'87 [n fine apologetici, quem domnus Heroldus quondam de Hirsaugia attulit, quem et domnus 
Henricus, ut opinor, hic descripsit: in fine, inquam, illius apologetici hoc autenticis rationibus declaratur, 
quod nec proprio episcopo, etiam catholico et religioso contra domnum papam obedire debeamus (Ldl, 


2. 102). 
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Guido of Osnabrück) and to the ‘unskilled multitude’ (Otto of Ostia). 
These references, which reveal a genuine concern for the people, are 
not only powerful indicators of the actual diffusion of the polemical 
literature, but also provide a further argument in support of the sug- 
gestion that the rhetorical use of the people (Sigebert, Manegold) 1s 
based on a real concern that the people could actually be informed of 
the contending issues. 


The period of transition in the 1090s 


The 1090s marked a special period in the development of the polemical 
literature: the heated polemical climate during the papacy of Gregory 
VII was followed by the more mediative approach of Urban II. How- 
ever, the fierce struggle of the previous decade still made its presence 
felt, resulting in a diversity of polemical expressions. Thus, there were 
those who focused on popularising the critical issues, while others dealt 
with reform subjects in treatise-length texts. Still others sustained the 
propagandistic momentum of the 1080s. This variation in focus, and 
the concomitant diversification of polemical expression, is evidence of 
the new approaches to public opinion, and foreshadows the discursive 
change in the late period. 

An example of the first mediating category is the anonymous Alter- 
catio inter Urbanum et Clementem, which was composed before 1091.'* 
The author does not address the subject of public opinion directly. 
However, the mediating dialogue'” between the two popes, in which 
it is proposed that a council be given the mandate to terminate the 
schism, displays a new type of polemic: the popularisation of conten- 
tious issues in different verse forms. Although the Altercatio is not a 
polemical poem, the dialogue used by the author is much closer 
to oral dialogue than the more elaborate types of dialogue used by 
Peter Damian, Peter Crassus, and Guido of Ferrara. The anonymous 


189 


'88 For different views on the polemic, see Schnitzer 1892: 13; Ziese 1982: 181-2. 

'89 Following Mirbt 1965: 67-68, the author is perhaps of French origin, and the 
suggestion of a legal investigation indicates that the author is a layman, possibly even 
a jurist. See also Ziese 1982: 181. 

' The dialogue was frequently applied by the polemical writers, first and foremost 
by Peter Damian and Guido of Ferrara. The technique was particularly elaborated by 
Anselm of Canterbury; see Southern 1966: 15, 48-9. 

191! For an analysis, see below, 8. The public debate on the investiture question 
(1058-1122). 
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author employs short and simple sentences that renders it suitable for 
oral recital.?? The arguments presented by the respective popes are 
condensed versions of issues that were discussed in the contemporary 
polemical literature. For instance, the question of the legitimacy of the 
anti-pope in relation to canon law is addressed by the author in the state- 
ment: ‘Urban: “You are without the papacy as the strength of the pope 
evinces; none can give to you what is in the possession of another 
[Guibert].”’' In short, the Altercatio is representative of the period of 
transition from the mid- to the late period, since it indicates the divi- 
sion of labour in which the contending issues are discussed on several 
levels addressing different audiences. !** 

If the Altercatio represents an attempt to present the intellectual dis- 
cussion in a condensed form understandable to a wider audience, the 
papal canonist Deusdedit’s polemic, Libellus contra invasores et symoniacos 
et reliquos scismaticos (c. 1097), represents another side of the intellectual 
division of labour that was emerging in the period. Deusdedit’s text 
is a book in the new sense of the term, since it is more clearly dif 
ferentiated from the various forms of open letter than was seen in the 
early-period literature. The author responds to a specific question from 
the ‘simoniacs and scismatics’, referring to the claim that the church 
is subordinated to the royal power, on the one hand, and to the ques- 
tions of simoniacal pastors and the free disposition of ecclesiastical 
possessions, on the other.?? Deusdedit actually makes four points: the 
first deals with the prohibition of lay investiture, the second with the 
'simonists and scismatics’, and the third with the fact that laymen should 
‘feed upon and respect’ clerics rather than judging and persecuting 
them (Ldl, 2, 300). The question of public opinion is not addressed 
and Deusdedit's polemic—as well as his Collectio canonum —31s part of the 


192 Many surviving manuscripts indicate that the poem was appreciated by contem- 
poraries (Maritius 1931: 40). 

95. Urbanus. ‘Cum sine papatu fueris, vis papa videri: Nemo tibi potuit donare quod alter habebat? 
(Ldl, 2, 170). 

19t See below 7. The political-theoretical orientation of the late period: De investitura 
episcoporum (1109). 

15 Deusdedit was part of a circle of writers learned in canon law gathering round 
the papal court under Pope Gregory VII. Recent analyses of Deusdedit include 
Blumenthal 1992a, 1992b, 1993. 

196 Opitulante domini Dei nostri clementia, qui nos et sermones nostros suo mirabili nutu. regit 
atque disponit, accingimur respondere symoniacıs et scismaticis, qui dicunt regali potestati. Christi 
ecclesiam subiacere, ut ei pro suo libitu vel prece vel precio vel gratis liceat pastores inponere, eiusque 
possessiones vel in sua vel in cutus libuerit iura transferre (Ldl, 2, 300). 
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ongoing public debate among Roman intellectuals." Consequently, the 
marked difference in form and public function between the Altercatio 
and the Libellus contra invasores not only indicates an awareness on the 
part of polemicists of the need to adapt the form of literary expression 
to suit the intended audience, but also reveals the extent to which this 
differentiation between the literary genres became more pronounced 
in the late period. 

The author of the Liber de unitate ecclesiae conservanda (1091—1093) 
addresses the issue of public opinion directly. In reflecting on the effect 
of the papal propaganda, in this case the letter to Hermann of Metz 
(1081), the author remarks: ‘It is not our aim to analyse every claim 
of this pope, but primarily to pay attention to what can strengthen the 
movement towards schism amongst the simple-minded brothers, and 
also what we ourselves by writing and others by reading can contribute 
to this end.’'*® Later, in the second book, the author confronts the not- 
extant polemic of a Hirshauer monk, and in this case as well the focus 
is on the effect of the polemical warfare. The Hirshauer monk, in an 
‘arrogant way’, *... assumed for himself a sort of apostolic authority and 
wrote a letter to all the churches, in which he expressed the desire to 
teach those who have a more profound faith than he to obey the new 
institution and its teaching... The Hirshauer monk is reprimanded 
for his contribution to the dissemination the propaganda: “Notice, this 
great adherent of Pope Hildebrand has attempted to institute a school 
of contention. . . (scolam contentionis).’*°° Another papal supporter, Hartwig 
of Magdeburg, is similarly accused of *.. . establishing circles from which 
he could disseminate information regarding the excommunication of the 
emperor and the unjustness of the succession of Guibert as pope. . 7?! 


197 Deusdedit, Collectio canonum. For different views on the canonical collection, see 
Fuhrmann 1973b; Cowdrey 1983. 

198 Ergo nostri non est propositi singulas illius papae sententias per totum describere, sed tantum 
ea commemorare, quae videntur praecipue quidem posse simplices fratrum animos ad studium scismatis 
confirmare, quae etiam possunt nos ipsos inde scribentes aut alios. legentes in bonum aedificare. . . 
(Ldu, 308). 

19. |, assumpsit sibi aliquid auctoritatis apostolicae et scribit ad omnes ecclesias epistolam, in qua 
docere conatur eos, qui multo rectius quam ipse credebant, et cohortatur omnes ad novas institutionum 
sectas accommodare aurem suam... (Ldu, 370-2). 

20 Ecce magnificus ille laudator Hildebrandi papae probatur instituisse scolam contentionis. . . 
(Ldu, 372). 

900 ut auctius resuscitaret ac nutriret ipsius incendia Hildebranti iam diu defuncti, primo quidem 
per clandestina. colloquia, deinde per contracta, undecunque poterat, conventicula sermonem intulit 
de excommunicatione imperatoris, de iniusta, ut ipse dicebat, successione Wigberti ad pontificatum 
apostolicae sedis... (Ldu, 482). 
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In the epistolary debate between Walram of Naumburg and Herrand 
of Halberstadt from 1094 or 1095,?? the popular rhetoric which origi- 
nated with Damian and was later employed by Sigebert and Manegold, 
resurfaces in a rhetorical vituperatio which highlights the absurdity of 
diverging from the scriptural command to obey the ruler: ‘Hence, our 
friends have the same opinion as women and common people, main- 
taining that one should not be subject to the royal power; this is wrong, 
because all bodies should be subject to this power.?? Herrand’s reply 
attempts to invert the popular rhetoric by metaphorically linking the 
‘opinions of women and common people’ to the stupidity of Walram. 
Herrand makes it plain that it was the arrogance of the letter that 
provoked his reply, an arrogance highlighted by comparing the papal 
party's comprehension to that of women and common people.??* 

While the references to public opinion in the 1080s were largely 
contained in open letters, the comparatively few references in the period 
of transition are found in the Liber de umtate—the longest and arguably 
the most sophisticated polemical treatise of the time—and its counter- 
part, the epistolary propagandistic duel between Walram and Herrand. 
Whether this divergence from the pattern of the 1080s is accidental 
or reflects changes in communicative structures 1s difficult to ascertain. 
On the one hand, the period is characterised by the beginnings of a 
re-conceptualisation of issues dealt with in the early- and mid-period 
polemical literature: Bruno of Segni and Deusdedit both address the 
question of the validity of the sacraments of simoniacal ministers; the 
author of the Altercatio popularises and attempts to mediate between 
the contending parties; and the Hersfeld monk responsible for the Liber 
de unitate reflects on the theoretical as well as the practical implications 
of the Gregorian position as formulated in the letter to Hermann of 
Metz. Thus, the polemical literature may have been modified in response 


?? From a perspective dealing with public-sphere formation and public opinion, the 
correspondence is of interest because it indicates the extent to which the laity could 
take the initiative in a public debate. Following the scribe who copied the correspond- 
ence in the 12th century, Herrand of Halberstad was contacted by Louis of Thüringen 
(the recipient of Walram's letter) and asked to prepare a reply (Zl, 2, 287). For an 
analysis, see Reindel 1937: 61. For an outline of the reform movement in the bishopric 
of Halberstadt, see Bogumil 1972; Zielinski 1984: 92; Beumann 1991. 

75 Sicut amici nostri inter mulierculas et simplex vulgus sompniant, regiae potestati subdi non 
oporteat; falsum est ergo, quod omnem animam potestati subdi oporteat (Ldl, 2, 286). 

?" Etenim dominos et patres meos, qui me in via iustitiae confortant, viros sanguinum, similes 
sathanae oblique appellas, et monita. salutis, quae suggerunt, inter mulierculas et simplex vulgus 


sompniare dicis (Ldl, 2, 287). 


92 CHAPTER ONE 


to the more accommodating approach of the papacy of Urban, and 
to the difficulties encountered by the royal party in the 1090s. On the 
other hand, the encounter between Walram and Herrand replicates 
the propagandistic discourse of the 1080s and it 1s not surprising, 
therefore, that it contains the rhetorical use of the people to denigrate 
the opponent. The propagandistic campaign of the schismatic cardi- 
nals provides further examples of how the discourse of the 1080s was 
sustained. The general impression, then, is one of a clearer delineation 
of intended audiences. 


Public opinion according to the schismatic cardinals 


The polemics of Beno and the schismatic cardinals are, in fact, a collec- 
tion of eleven separate letters put together shortly after 1098, although 
not chronologically ordered.?? The immediate historical background 
of the campaign is the emergence of a party of cardinals in Rome 
in 1084, usually considered to be a reaction against the papal party's 
treatment of the newly-enthroned Emperor Henry IV? In addition to 
Beno,”” twelve cardinals changed party allegiance in the period. This 
is probably not the total number of schismatic cardinals, but rather 
those who, together with Beno, turned their backs on the Gregorian 
party. T'he first two letters were written by Beno in 1085 or 1086; the 
first addresses the Roman Church, while the second turns to the car- 
dinals. Compared to the polemic of Deusdedit, that seemed to address 
a small circle of Roman Gregorians with the aim of strengthening the 
internal identity of the papacy, the letters of the schismatic cardinals 
are all directed at a wider audience, thereby trying to establish the 
party cohesion of the schismatic cardinals by gathering public sup- 
port. In the first letter, the concern about public opinion is evident in 
several places. Beno directs attention to the extent to which the people 


205 See Schnitzer 1892; Mirbt 1965: 59-66. For a discussion of the manuscript, 
see Steinman 1971. 

206 Following Fürst 1967: 80, 107-8, the role of the cardinals in the Investiture 
Contest was decisive for the quick establishment of a cardinal-college: because anti- 
pope Guibert of Ravenna established the cardinal-deacons in a collegium, Pope Urban 
II was forced to respond with similar means, resulting in the institutionalisation of a 
most powerful faction, namely the cardinals (Schmale 1961a: 284). Along with the 
development of the cardinal-college, the institution of legates takes form, reflected in 
the fact that Pope Gregory VII started to use cardinals as legates (Ganzer 1963: 9). 
See also Hüls 1977; Robinson 1999a: 33-121. 

207 Beno’s change of party was of his own initiative and not a part of a campaign 


(Ziese 1982: 243). 
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were the target for the papal propaganda. In discussing the escalation 
of the conflict between the king and the pope, the author states that 
Hildebrand turned to cunning arguments, and tried to persuade the 
unlearned multitude.” Furthermore, in the second letter, referring to 
the synod of 1078, Beno returns to the theme of public dissemina- 
tion, for Gregory ‘disseminated the writings throughout the world’.*” 
Then, in order to establish the continuity between Hildebrand and 
his ‘manservant’, Urban, Beno remarks that the breach of the decrees 
of the synod of Chalcedon—to communicate and baptise outside the 
church—was consented to by spoken and written word (Zdl, 2, 375). The 
author is also concerned about the Roman people, setting the ‘clerics 
and people’ up against Hildebrand and his disciples. Beno claims that 
Hildebrand's disciples propagated his ‘holiness’ as though the clerics 
and people of the Roman church had not publicly withdrawn from 
communion with Hildebrand (Zdl, 2, 376). At the end of the letter, 
when discussing the animosity between the king and Hildebrand, Beno 
claims that Pope Alexander, in a sermon intended for the people, stated 
that the emperor should consent to the papal election.?? 

The third, and by far the longest letter, considered as dating from 
between 1085 and 1086,?'! was probably also composed by Beno.?" 
The letter is of particular interest as it foreshadows the tendency of 


208 Tempore autem transacto, quod Hildebrandus in divinatione sua prefixit, rege vero neque 
mortuo neque militibus suis imminuto, timens se suis verbis deprehensum et ore proprio condempna- 
tum, ad callida argumenta se convertit, persuadens vulgo indocto non de corpore regis, sed de anima 
prophetasse. . . (Ldl, 2, 372). 

209 Dicant nunc Hildebrandi discipuli, quibus commentis, quibus coloribus deaurare possint, quod ipse 
Hildebrandus in sinodo generali heretica predicavit, predicando excommunicatis communicare consensit, 
predicata scripsit, predicatione et scriptis alteram catholicorum, alteram excommunicatorum aecclesiam 
faciens, unitatem scidit et scripta per orbem terrarum disseminavit. . . (Ldl, 2, 375). To 'Tellenbach 
1993: 326, the reference indicates the propagandistic concerns of the papacy. 

210 Toitur ubi Alexander intellexit se dolis et arte ab Hildebrando et inimicis imperatoris electum et 
intronizatum, die quadam, cum intra missarum sollempnia sermonem haberet ad populum, predicavit 
se nolle sedere in sede apostolica absque licentia et gratia imperatoris (Ldl, 2, 380). 

?!! Schnitzer 1892: 65-6 claims that it was written before 24 May 1086: it is not 
a history but a lampoon, characterised by the author's hatred to Pope Gregory. For 
a discussion, see Mirbt 1965: 62. Robinson 1978a: 32 notes that it contains a refuta- 
tion of Gregory VII’s claim to be following the authority of Pope Gregory I, focusing 
on that text in the register of Gregory with which Gregory VII defended his actions 
against Henry. 

?? The letter is anonymous, but because an earlier polemic is used which bears 
striking similarities to the Gesta romanae ecclesiae of Beno, Beno 1s probably the author 
of the third letter too. The first part (chs. 1—6) criticises the verdicts of the Roman 
Eastern synod of 1078, while the second part (chs. 7-13) confronts the papal letter 
to Hermann of Metz from 1076. The third and final part (chs. 14-17) addresses the 
letter to Hermann from 1081. 


94 CHAPTER ONE 


the late-period polemics to quote verbatim from contemporary texts, 
in this case from the rulings from the Roman synod of 1078 (Ldi, 2, 
380—381) and the first polemical letter to Hermann of Metz of 1076 
(Ldl, 2, 389—390). The overall claim is that Hildebrand consciously 
truncated and misinterpreted the authorities.?? The concern for public 
opinion reappears when the author explains the divergence from the 
doctrine of Gregory I as a conscious attempt to distract the *miser- 
able and simple people who listen to you’.?!* Here he may have been 
addressing a Roman public that included the lower clerics.?? From 
the initial reference to the synod and the papal letter, Beno gradually 
extends the attack to include the fraud evident in the canonical collec- 
tions of Hildebrand, Urban, Anselm of Lucca and Deusdedit.?!° The 
ad hominem attack notwithstanding, it should be borne in mind that the 
attack concerns the approach to the textual past. This critical approach 
is not restricted to the royal side, but is also evident in the canonical 
collections of Deusdedit?" and Bonizo of Sutri,?? as well as in the 


?5 For instance, the passage from the letter to Hermann— Let them also learn 
in the register of the blessed Gregory that in privileges that he drew up for certain 
churches he not only excommunicated kings and dukes who contravened his words 
but also adjudged that they should forfeit their office’ (Ldl, 2, 389)—1s, according to 
the anonymous, wrongly interpreted: the privileges in question are mutilated in order 
to fit Hildebrand's intention, namely that anyone who attempts to go against the privi- 
lege—king or priest—lose the power and honour of his dignity (De hac serie illud tantum, 
Hüldebrande, detruncasti, quod tibi videbatur aliquatenus convenire tuae intention, illud scilicet, quod 
imprecatur, quod quisquis contra illud privilegium venire temptaverit, sive rex sive sacerdos, potestatis 
honorisque sui dignitate careat (Ldl, 2, 391)). 

?^ Et satis probabile est, quod, beato Gregorio super tanta iniuria apud Deum proclamante, non 
solum spiritualiter, sed etiam corporaliter divino tudicio exclusus sis a sede ipsius beati Gregorii, cuius 
doctrinam crudeliter detraxisti, immo, dum distrahere voluisti, miseros illos et simplices homines, qui 
te audierunt... (Ldl, 2, 392). 

?5 Schnitzer 1892: 65-6 suggests that the polemic was intended for a wide audience 
and explains its tenor in terms of an effort to appeal to the ‘great masses’. According 
to Fauser 1935: 63-4, Beno’s use of fables in showing that the Roman Church is 
destroyed by Hildebrand indicates that he writes for an ignorant public and for the 
Roman clergy siding with the royal party. 

>16 Hildebrandus, Turbanus, Anselmus Lucensis episcopus, Deusdedit in compilationibus suis 
Jraudulentis ex decretis Anastasu papae... (Ldl, 2, 399). 

?7 Blumenthal 1988-90 underlines the extent to which Deusdedit took pains to 
certify the authenticity of texts. See also Hartmann 1991a: 432, who points to the 
most important structuring rule of Deusdedit: ‘no text should be considered authentic 
if it is not confirmed by the verdict of the pope.’ 

218 The Liber de vita christiana is the first canon-law collection that displays a familiarity 
with the new methods of measuring authorities: the claimed authority of a canon-law 
passage is evaluated against the passage in use (Hartmann 1991a: 433-4). 
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polemics of Bernold of Constance"? and Bruno of Segni.”° Hence, 
the result of the canonical activity in Rome in this period is weighed 
against the papal side.”! 

The fourth letter was written between March 1095 and August 1098 
by Hugo Candidus— the chief of heretics??—with the aim of justify- 
ing his change of party allegiance.^? Argumentatively, Hugo appeals 
to the trans-personal separation between person and office in order to 
argue that the power to bind and to loose is divinely bestowed on the 
Apostolic See and not on the individual pope.?* Communicatively, 
aside from a reference to a ‘simple sermon',?? attention is once again 
focused on the synodal institution and the concern on the part of the 
royal polemicists that this institution was authorising heretical thought. 





219 


Bernold explicated a firm hermeneutical approach in his De Sacramentis excommuni- 
catorum, the central tenets of which consist of contextualization, comparison, intention 
and authenticity: “Take the total context into account. Compare different decisions with 
each other. One is often explained by another. Take account of the period and the 
environment, the people the regulations refer to and the reasons for making it. Make 
a clear distinction between discretionary directions which apply until further notice 
and universal and eternal regulations. Examine the authenticity of a text carefully and 
whether it has perhaps been falsely ascribed to an author or has been inserted spuri- 
ously in a genuine text’ (PL, 148, 1214). See Hartmann 1991a: 435. 

220 In the Libellus de symoniacis, Bruno displays a critical approach in his discussion of 
simoniacal ministers by juxtaposing authorities (Augustine and Gregory I) to practical 
circumstances as well as to reason. It was probably written between 1085 and 1109 
(Gigalski 1898: 160, 191—2; Pelster 1942: 84; Freund 1995: 51—2; North 2001: 118). 
The tract was perhaps influenced by the papal propaganda of the period 1089-95, 
a propaganda which concentrated almost exclusively on the question of the sacra- 
ments of excommunicates (Robinson 1978a: 174). It might be a response to anti-pope 
Guibert of Ravenna's encyclical of 1089, but it could also be a retort to the criticism 
of Pope Urban II and his supporters following the council of Piacenza at which the 
Pope favored the reinstatement in the clerical office of members of the Guibertine 
party. For the largely positive scholarly views on the Libellus, see Evans 1979: 130; 
Robinson 1983a: 69; Becker 1988: 43; Leclercq 1991: 68; Constable 1995a: 180. See 
also Grégoire 1965. 

221 See Robinson 1978a: 47-48, 2004: 289 for elaborations of this point. 

222 Paul of Bernried in his Vita Gregorii VII papae, 511 refers to Hugh as the ‘chief 
of the heretics’ and also to a campaign in which Hugh made public letters in the 
names of the cardinals, the senate and the people with the aim of substituüng the 
present pope with a new onc. For a recent treatment of the author as well as the vita, 
see Robinson 2004a: 64—82. 

223 Mirbt 1965: 63. Ziese 1982: 248 observes that that although the polemic has 
the form of a private letter, it was intended for a wider audience. For views on Hugo 
Candidus, see Lerner 1931; Ganzer 1963: 38. 

?" Ecce filii patrem ligaverunt, quorum sentenciam ipsi coeli firmaverunt iuxta verbum Domini, 
dicentis Petro et per Petrum Romanae sedi: Quodcumque ligaveris s. t. e. l. et in coelis et 
quodcumque s. s. t. e. s. et in coelis, ut evidenter appareat, privilegium. Petri tocius Romane 
sedis esse potius, quam solius pontificis (Ldl, 2, 404). 

75. Faciem cordis mei nullatenus abscondo tibi patri in simplicitate sermonis (Ldl, 2, 403). 
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Hugo, in discussing the synod of 1098, refers to a document that was 
spreading the simoniacal heresy. The author also refers to Urban’s false 
interpretation of the scripture, attempting to justify the mandate to bind 
and to loose regardless of whether the excommunication was just or not 
(Ldl, 2, 404). The fifth letter, written in August or September of 1098, 
displays a similar concern about the synod (probably the council of 
Rome in 1098),””° although the propagandistic means employed to stress 
the gravity of the situation are different: ‘...we ignited their heretical 
decree; the decrees that have perverted the entire world—debasing the 
word of God—1n order to amend the colour of the faith, complaining 
against those who love themselves more than the Catholic faith...’ 

While the sixth and seventh letters hardly illuminate new features of 
the polemicists’ notion of public opinion,” the eighth letter takes up 
the protest from the cardinals written in the fall of 1098 against the 
synod of Piacenza (1095).?? The letter displays several traits character- 
istic of the polemical campaign of the schismatic cardinals. The author 
quotes verbatim not only from the canons, but also from three letters 
and a canon from the council of Melfi (1089) in order to authenticate 
its propagandistic attack by textual means. In addition to postulating 
intellectual method as a defining characteristic that distinguishes the two 
sides of the conflict, the anonymous writer also specifies the members 
of the papal party by quoting the subscription list from the synod.?*? 
After having quoted the eight canons and the list, the author claims that 
the canons have been fabricated in the name of the council in order to 
deceive the world and to subvert the Catholic faith by spreading these 


26 It deals with the campaigns during the vacancy after the death of Pope Urban 
II in the summer of 1098. These campaigns were instigated by the cardinals with the 
aim of spreading to the people and clergy the knowledge of the heresies of Gregory 
VII and his followers. The letter also asks for a synod in which the matters can be 
discussed and settled. The letter has thus been seen as a proclamation (Mirbt 1965: 
64). See Stoller 1985: 320 for the Roman council. 

27. incendio tradimus decreta eorum heretica, quibus orbem terrae perverterunt, verbum Dei 
adulterantes, sub ementito colore pietatis, querentes plus se, quam fidem. catholicam, aman... (Ldl, 
2, 406). 

= js the sixth letter, Cardinal Romanus criticises the party of Pope Urban II and its 
neglect to recognise the ‘right order’ (Ldl, 2, 407-8). The letter from Hugo Candidus 
to anti-pope Guibert of Ravenna is placed as letter seven, but is chronologically the 
tenth in line (Zdl, 2, 408). Lerner 1931: 60—1 doubts that Hugh is the author. 

29 Becker 1964: 159 notes the extent to which the synod of Piacenza caused a stir 
among the cardinals. 

?9 Gebhard of Salzburg and the author of the Liber de unitate also specify participants 
of synods and assemblies. 
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new rules in different parts of the world.?! The passage indicates that 
Urban had procedures for spreading the synods’ decrees widely??? The 
three remaining letters do not provide any further information as to 
the contemporary understanding of public opinion.?*? 

After this brief consideration of the propagandistic campaign of 
the schismatic cardinals, the relationship between the 1080s and the 
period of transition of the 1090s has perhaps become clearer. In 
general, the campaign was characterised by a great number of refer- 
ences to public opinion, an epistolary form, and a relatively harsh 
polemical discourse, in keeping with the norms of public debate in 
the 1080s. However, if the contributions from the 1080s—largely 
those of Beno—are compared to those of the 1090s, several noticeable 
changes foreshadow the different public confines of the 1090s. First, 
Beno seems to be responding to the contemporary papal invocations 
of public opinion. In a demonstrative fashion, the author refers to 
the same ‘unlearned multitude’ that Odo of Ostia addressed. Second, 
Beno takes up the thread of the two royal letters to the Romans (1081 
and 1082), citing the common knowledge that ‘clerics and people’ are 
on the royal side as a means of convincing the Roman audience of 
the letter. Third, the concern expressed by a number of polemicists 
of the 1080s about communicative means is also taken up by Beno 
who refers to the ‘miserable and simple people that listen to you’. In 
addition, the author specifies the communicative means in the form of 
two references to the use of a sermon, perhaps indicating oral transla- 
tion into the vernacular. In sum, Beno replies to the public invectives 


31 Quomodo in concilio sunt recitata vel assensu omnium comprobata, que longe post peractum 
concilium furtim sub nomine Placentini concilii fabricata, sub nomine eiusdem concilii ad deceptionem 
orbis, ad subversionem fidei catholicae novo prodicionis genere per diversas mundi partes sunt diffusa, 
in facie quidem speciem mellis et misericordiae habentia, interius vero erroris veneno humanum genus 
subfocantia? (Ldl, 2, 410). 

?? See Somerville 1989: 229. 

753 The ninth letter, probably from the end of August 1098, is written by Hugo to the 
Cardinals Beno and Romanus and deals with the negotiations with the papal party. The 
tenth letter from Hugo Candidus to Matilda of Tuscany from between 8 August and 
the synod of Vercelli held at 9 October is another sign of the importance of written 
propaganda in swaying the allegiance of laypeople. The last entry, however, is different 
from the propagandistic tenor of the remainder of the corpus: the brief text treats 
the theme of the royal election in a theoretical, albeit sketchy fashion. Following Ziese 
1982: 250, the aim of the letter was not only to address Matilda, but also to appeal to 
the leading lay and clerical persons in her environment. To Zimmermann 1968: 212 
the letter is important because a representative of the Roman Church evaluates the 
dignity of the pope: Hugo calls Urban a heretic. 
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of the papal polemicists, thus providing yet another indicator of the 
fierce struggle to sway public opinion in the 1080s. 

The polemics of the 1090s, then, are characterised by an unprec- 
edented concern with the synod, probably reflecting an acknowledge- 
ment of the synod’s importance for conflict solution. Thus, when Hugo 
refers to the spreading of ‘new rules in different parts of the world’, this 
reflects a change of approach, since the writers were more interested 
in the institutional source of ‘new rules’ than in propagandising their 
effect in terms of the shattering of Christian unity. This change of 
approach is closely linked to a second difference that becomes apparent 
when these texts are compared with the letters of the 1080s, namely 
the focus on the correct interpretation of the text, in many cases syn- 
odal decrees. As such, the early textualisation of the discourse and the 
accompanying stress on interpretation that was already evident in the 
1080s is taken one step further, foreshadowing the intellectualisation 
of the polemical literature in the late period, as well as the more- 
clearly described intended audience. Compared to the references to 
public opinion by early-period polemicists, the difference between the 
two periods is not only one of quantity, but also of how the writers 
approach public opinion. While the early polemicists stopped short of 
addressing public opinion directly, they were certainly not strangers to 
its force, as evident in the inventive attempts to justify their polemical 
contributions. The mid-period writers, in contrast, faced a situation in 
which the influence exerted on public opinion by polemical literature 
and propaganda was widely acknowledged. Rather than employing 
references to authorities to open the public room in relation to an 
undefined public opinion, they drew upon the earlier efforts of their 
opponent to jusüfy their polemical contribution. In other words, the 
‘logic of the public debate’ was operative, implying that the discussion 
justified itself. In conclusion, it should be noted that the popular move- 
ments emerging in the middle of the century, the peace movement and 
early heresy, were supplemented in the 1090s by what was arguably the 
best example of an official appeal to public opinion in the form of the 
crusading propaganda.?* 


?* Erdmann 1977 recognised early on the popular side to the Crusades and con- 
cluded that neither the peace movement nor the Crusades would have existed without 
popular support. This view has received support from Runciman 1965; Riley-Smith 
1987; Bull 1993; Morris 1998; Richard 1999: 27. 
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3. Political-theoretical tracts and polemical poems in the late-period literature 


The late period covers the period from the ascension of Pope Paschal 
II in 1099 to the end of the Investiture Contest with the Concordat 
of Worms of 1122.?? Consequently, the public debate takes place in 
a period when the mood is less heated and new public structures are 
beginning to replace those operative in the mid-period. On the one 
hand, the public sphere is still semi-institutionalised, but in contrast to 
its mid-period variant, the late-period public debate is not dependent 
on official contributions in the form of papal and royal letters. This 
change did not occur suddenly in the first decade of the twelfth century, 
but can be traced back to the period of transition in the 1090s. Royal 
letters are few and far between in the 1090s,”° possibly a result of the 
fact that Pope Urban IPs attempt to mediate in the struggle led to a 
redirection of administrative resources away from propaganda.” The 
mid-period polemics, including the writings from the period of transla- 
tion, are the point of departure for the late-period literature in numer- 
ous ways. Probably the most important heritage is the textualisation of 
the debate. This textualisation resulted from the semi-institutionalised 
character of the debate that offered a wealth of new textual epistemolo- 
gies, the most important of which was the papal letter to Hermann of 
Metz (1081). Closely linked to the textualisation is the increased concern 
with interpretation: the expansion of the textual corpus, combined with 
divergence as to interpretive method, not only introduced hermeneutics, 
but also led the writers to reflect upon principles of interpretation. 
The resulting intellectualisation of the discussion, in turn, led to a 
diversification of the public debate. The semi-elitist nature of the early- 
period public debate becomes semi-plural, as indicated by the diversity 
in expressions of the mid-period writings. These writers partake in a 
division of labour in which different discursive expressions are used to 


?5 The papacy of Paschal II is dealt with in two places below; 7. The political- 
theoretical orientation of the late period: De investitura episcoporum (1109); 8. The public 
debate on the investiture question (1058-1122). 

286 See the quantitative analysis below, 3. Polemical warfare in the royal and papal 
chanceries (1073-1082). 

27 The polemics of the 1090s are a curious mix of highly sophisticated analysis 
(Liber de unitate), harsh propagandistic attacks (Walram of Naumburg and Herrand of 
Halberstadt), canon-law defence of the papal party (Deusdedit), and the letter collec- 
tion of the schismatic cardinals. 
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appeal to different publics.” Basically, the political-theoretical character 
of the late-period polemics was a result of the structural changes in the 
public sphere. As will be seen, while the political-theoretical treatises 
and books addressed an audience of intellectual peers, wider public 
opinion was addressed in open letters and in the new literary form that 
was emerging in the period: polemical poems. 


Official letters, polemical treatises and public opinion 


Although official propaganda letters were important in setting the com- 
municative and discursive terms in the mid-period, neither the royal 
letters of King Henry V nor the papal letters of Paschal II sustained 
the propagandistic momentum. In relation to these official contributions, 
the manuscript situation complicates the analysis. The register of Pope 
Paschal II has been lost, and the papal letters only survive in copies from 
the recipient.” All the royal letters from Henry IV dated 1105-1106 
are part of a propagandistic campaign against his rebellious son. The 
letters of Henry V are few in number, and are largely administrative 
correspondence that bears little resemblance to the earlier propaganda 
letters." As in the official correspondence of the mid period, direct 
references to public opinion are few and far between. In Henry IV's 
letter to Hugh and the community of Cluny from 1106, it 1s stated that 
the aim of the correspondence is to repudiate letters from the rebellious 
son proclaiming that the regalia had been given to him voluntarily?! 
These letters have been lost,?? and the surviving correspondence from 


73 One indicator is the replacement of the effort to justify the polemical contribu- 
tion from the early period with meta-theoretical reflections over a number of themes 
bearing on the textualisation of the discussion, including the rules of the game, conflict 
solution, hermeneutical method and the role of the intelligentsia. 

?9 See Blumenthal 1988a. See also Blumenthal 1986. 

210 For investigations into King Henry V and his period, see Waas 1967; Neumeister 
1989; Weinfurter 1992. 

> “Finally, we complain to Your Piety that by his letters our son proclaims every- 
where that we have given up all the regalia voluntarily. Your sanctity should know that 
this is absolutely untrue’ (Preterea conquerimur pietati tue, quod filius noster litteris suis mandat 
ubique regalia omnia sponte nos reddidisse; quod noverit sanctitas tua omnino verum non esse (EPH, 
37, 51)). The letter to Bishop Otto of Bamberg from 1105 diplays a similar concern 
with the campaign instigated by the rebellious son: “We know that you are frequently 
wearied by legations from our son, as you have informed us by your messenger’ 
(Scimus, quia legationibus filii nostri frequenter fatigaris, sicut nobis per tuum nuntium mandasti 
(EPH, 36, 46). 

?? The only letter from Henry V from 1106 is an encyclical against his father from 
April or May 1106. It has only survived in fragments (MGH, Constitutiones, 1. c. 80, 
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Henry V does not address public opinion directly, not even the ‘Rund- 
schreiben’ justifying the royal politics of 1111.7 As in the preceding 
period, chronicle writers reveal more about the polemical situation. In 
narrating the struggle between King Henry IV and his son in Mainz 
in 1106, Ekkehard remarks that legates from the Apostolic See were 
present and confirmed the numerous excommunications of Henry 
IV, which had been promulgated by several popes, and which were 
publicised in both written and oral forms. According to Ekkehard, the 
legates also confirmed that all inhabitants throughout the world were 
absolved from communion with the former emperor.” 

The first of three references to public opinion in the polemics is 
from Sigebert of Gembloux’s propagandistic attack on Pope Paschal 
II (1103).°® Sigebert informs his audience in the salutatio—‘all men 
of goodwill’ (Omnibus bonae voluntatis hominibus... Ldl, 2, 451)—that the 
prediction entailed in the biblical passage ‘Just as the winds from Africa, 
so, too, comes the burden of the deserted sea from the desert, from the 
horrible land [Is. 21.1-2]’ has now become manifest, thereby interpret- 
ing ‘the horrible land’ as the church of Rome and the ‘winds of Africa’ 
as Pope Paschal II's letter to the count.” Later, Sigebert establishes a 
dichotomy between the intentions of the biblical King David and the 
intentions of Paschal: “The heart of David, king and prophet, brought 
forth the good word; the heart of Paschal vomits vile reproach, just 
as old ladies and weaving women do." As such, the passage is an 


132-3). However, since the letter from King Henry IV refers to several letters, it is 
doubtful whether this encyclical can be counted among these letters. 

75 Cum ergo supradictae postulationi insisterem, scilicel ut cum iustitia et auctoritate promis- 
sam mihi conventionem firmaret, universes in faciem. eius resistentibus et decreto suo planam heresim 
inclamantibus. .. (MGH, Constitutiones, 1. c. 100, 151). 

7^ [bi supervenientes apostolice sedis legati, episcopus scilicet Albanus cum Constantiensi, sen- 
tentiam anathematis in Heinricum. seniorem. dictum imperatorem a tot sibi succedentibus apostolicis 
sepius sepiusque promulgatam scriptis simul et dicts testificantes universam multitudinem, immo totam 
toto orbe diffusam ecclesiam ab eius communione Christi et beati Petri auctoritate multis iam annis 
sequestratum confirmabant (Ekkehard, Chronica, 202). 

?5 For opinions on this letter, see Carlyle 1950d: 261-6; Manitius 1931: 334; 
Macdonald 1933: 100; Fauser 1935: 103-5; Reinke 1937: 53; Funkenstein 1938: 
15; Hoffmann 1964: 86; Leyser 1965: 47; Wattenbach and Holtzmann 1967b: 732; 
Beumann 1976: 104, 108; Kretzschmar 1985: 42; Van Engen 1995: 214. 

246 Qui sint "turbines ab Affrico’, discimus paciendo magis quam legendo. ‘De terra horribili, a 
Romana. scilicet. aecclesia, ‘visio dura nuntiata. est mihi’; inde turbo, ut tempestas venit ab Affrico. 
Romanus enim presul, pater omnium aecclesiarium, litteras contra nos mittit Ruberto Flandrensium 
comiti... (Ldl, 2, 451). 

?7 Eructavit cor David regis et prophetae verbum bonum; evomuit cor domni Pascasü vile convicium, 
prout vetulae et textrices faciunt (Ldl, 2, 458). 
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example of the rhetorical use of the people—in this case old ladies 
and women—in a similar manner to that of earlier contributions by 
Damian, Manegold, and Sigebert himself to the discussion of priestly 
marriage.?* In this case, the negative rhetoric is constructed by a double 
comparison. The intentions of Pope Paschal are compared disfavourably 
to the biblical King David by the antithesis ‘good word" /'vile reproach’. 
And to strengthen the antithesis, the pope is likened to ‘old ladies and 
weaving women’ when it comes to behaviour.?'? 

The royalist Hugh of Fleury's Tractatus de regia potestate et sacerdotali 
dignitate (1102-1105) is the second late-period text that addresses pub- 
lic opinion.” In the prologue, after having outlined first the subject 
under debate—the nature of kingship—and then the proper intellectual 
method—to follow ‘divine dogmas and arguments'—the opponents are 
addressed: ‘For I know that in these attempts to detract from the order 
of things they, in their rashness, not only condemn, but also spit upon 
that which is found to deviate from their opinions, and an attempt 
is made to explain these same subjects in a sermon in the mother 
tongue.'?! In spite of the reference to a ‘sermon in the mother tongue’, 
itis doubtful whether Hugh addresses a wide audience, as evident from 
the following passage: ‘I now beg all venerable bishops and other prel- 
ates of the holy church and also clerics that read this not to attempt 
to judge or intimidate me because I instruct them in the plight of the 
office and the fountain of divine philosophy.’ Hence, Hugh outlines 


?* Manegold invokes the common-knowledge device by referring to the public gos- 
siping over Wenrich's treatise and thereby establishes the rhetorical situation where it 
is common knowledge that Wenrich’s treatise is heretical because ‘that which is holy 
is given to the dogs’. 

?9 In the context of the polemical invective against the pope, the application of the 
popular rhetoric in order to direct attention to his secular ways becomes a specification 
of the overall claim on the part of Sigebert, namely that the pope has arrogated for 
himself the secular sword. 

250 Very little is known about Hugh. His biography is complicated by the existence 
of a contemporary “Hugo de Floriaco’, abbot of St Augustine’s, Canterbury. Waitz's 
contention that the two were not the same man (MGH, SS, [X, 345, n. 40) has later 
been supported by Cantor 1959: 227, n. 65. The Tractatus has not yet been systemati- 
cally analysed. For more general opinions, see Mirbt 1965: 73; Carlyle 1950d: 268, 273; 
Dempf 1962: 198; Manitius 1931: 518; Macdonald 1933: 121; Fauser 1935; Becker 
1955: 151; Liebeschütz 1968: 40—4; Koch 1972: 63, 75; Robinson 1978a: 143-4; 
Struve 1978: 110, 1991: 230; Millotat 1989: 107-8. 

31 Scio enim, quia ab his, qui rerum ordinem sua temeritate conantur evertere, non solum damnabitur, 
sed etiam conspuetur, vel eo quod ab eorum sententia. deviare videtur, vel ideo, quod rem propositam 
explanare rusticano sermone videtur (Ldl, 2, 467). 

7? Unde nunc deprecor omnes venerabiles praesules et reliquos sanctae aecclesiae praelatos et clericos 
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a scenario in which the audience of the polemic— bishops, prelates and 
clerics—functions as mediators to a broader audience to be addressed 
in a ‘sermon in the mother tongue’. This scenario indicates that the 
late-period writers distinguished between audiences and modified the 
means of communication to achieve the desired public reception. 
The papal polemicist Placidus of Nonantula’s Liber de honore ecclesiae 
(1111) is more representative of the late-period literature.” In his 
writing, themes from the mid-period polemics are re-addressed and 
integrated in more sophisticated political-theoretical schemes. Hence, 
Placidus uses a quote from Guido of Ferrara's De scismate Hildebrandi as 
a starting point.?* Second, whereas the mid-period polemics showed 
a catch-all tendency, the late-period polemics have a more clearly 
delineated focus, in this case the ‘honour of the church’. As such, the 
polemics De investitura episcoporum? and Orthodoxa defensio imperialis (Ldl, 2, 
534—42) represent the royal counterpart to Placidus’ writing, and both 
of these are silent on questions regarding public opinion. After having 
quoted from the De scismate as an example of a view of the investiture 
arrangement that is contrary to reason (Lal, 2, 568), Placidus states his 
literary intention: to collect various statements made by the holy fathers 
for publication in a book dealing with the honour and defence of the 
holy church.?* Then he summarises the content of the book before 
distinguishing between two types of authorities, namely authorities 
the names of whom and title of which are provided and authorities 
collected by divine favour for the papal party. These latter he anno- 
tates with ‘from reason’.”” The prologue stops short of specifying the 
audience and rather plunges directly into the semi-institutionalised 
public sphere by quoting from the mid-period discussion. Hugh of 


simul sensatos, qui haec lecturi sunt, ne me praesumptorem iudicent aut temerarium, quasi ego eos in 
cathedris sedentes et divinae philosophiae arcana scientes superbe coner instruere (Ldl, 2, 467). 

?55 The Liber de honore ecclesiae is regarded as one of the best polemics of the late 
period; see Busch 1990. 

3t In a similar way, Hugh of Fleury uses the papal letter to Hermann of Metz as 
epistemological basis. 

?5 See below, 6. The political-theoretical orientation of the late period: De investitura 
episcoporum (1109). 

356 Tunc etiam ego, omnium christianorum ultimus, sententias sanctorum patrum colligere studens, 
libellum parvulum pro honore et defensione sanctae matris aecclesiae catholicae edidi... (Ldl, 2, 
568-9). 

»7 Ex quo autem doctore verba protulimus, eius et nomen et librum deforis annotavimus. Nostra 
vero, quae nobis gratia divina collata sunt, "ex ratione? esse signavimus (Ldl, 2, 569). 
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Fleury and the author of Disputatio vel defensio Paschalis papae (c. 1116)?* 
employ the same approach. 


Polemical poems and Bruno of Segni’s campaign 


Another feature of the structural changes is the clearer separation 
between the various literary genres used to appeal to different audi- 
ences. The acknowledged difference between the book and the open 
letter is one aspect to this development, another is the emergence of 
polemical poems. Aside from the short dialogue Altercatio inter Urbanum 
et Clementem (c. 1091, Ldl, 2, 170-2), all the polemical poems dealing 
with aspects of the Contest seem to stem from the late period.” All 
twelve poems in the MGH-edition are from the latter half of the 
1090s or from the late period,” indicating the adaptation of new liter- 
ary expressions to the changing public sphere. With the exception of 


?5 The anonymous author discusses the pravilege of 1111, and uses a papal letter 
from Calixtus II as basis for the discussion. The second polemical letter to Hermann 
of Metz from 1081 serves as a point of departure for the political-ecclesiological 
discussion (Ldl, 2, 658—606). 

259 The polemical poems are in most cases difficult to date, but seem to be composed 
in the late 11th or early 12th century. Consequently, the Satira in Mettenses is probably 
written by a cleric of Lorraine in 1097 or later (Ldl, 3, 619-21). A manuscript from 
Cambrai contains a number of poems complaining of the treatment given to clerics 
faithful to the papacy. They are composed by a monk of St Lorentz in Liége, perhaps 
Rubert of Liege (Ldl, 3, 624—41). The anonymous Defensio pro filüs presbyterorum, per- 
haps composed after the synod of Clermont in 1095, is fairly short, almost devoid of 
authoritative references, and is written in rhyme (Ldi, 3, 580-3). Herbert of Losinga 
composed the De simoniaca haeresi carmen after 1091 (Ldl, 3, 616-7). The Carmina in 
simoniam et Romanam avaritiam contains two poems in rhyme also from the last part of 
the 11th or the first part of the 12th century. The author is Marbod of Rennes, or 
someone in his environment (Ldl, 3, 697-9). In about 1105, Marbod of Rennes also 
composed a poem against simony intended for Cardinal Bishop Milo (Ldl, 3, 695-6). 
In the last year of the papacy of Paschal II, Hugh of Metelli composed the poem 
Certamen papae et regis which in fact is a dialogue in rhyme (Ldi, 3, 714-9). During the 
papacy of Calixtus II, a certain Hunaldi was responsible for the Carmen de anulo et baculo 
(Ldl, 3, 721—2). Another poem dealing with the investiture question, the De anulo baculo 
gladio diademate versus, is perhaps also from this period (Ldl, 3, 724-8). The poem, the 
Carmen Laureshamense, is supposedly from 1167 and attacks the Hirshauer community 
for spreading the false teaching to the simple-minded (MGH, SS. 21, 358-9). More 
recently it has been attributed to Rupert of Deutz and thus redated (Arduini 1987: 
57-8). The Trier-environment is the home of the royalist poem Ecbasis Cuiusdam Captivi 
(Thomas 1964). Finally, two twelfth-century poems on the regnum-sacerdotium problem in 
England have strong affinities with the polemical poems from the Contest—in particular 
their programmatic statements (Thompson 1998). 

>60 Tt should be noted that the author of De ordinando pontifice and Peter Damian in 
the Liber gratissimus both include short verses in their polemics. 
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Rangerius of Lucca’s long poem Liber de anulo et baculo written around 
1110—1n which both the length (580 stanzas), the structure resembling 
a book, and the discourse attests to an intended learned audience (4l, 
2, 508-33)"*'—the remaining poems are all relatively short. Two deal 
with historical incidents in the pontificate of Paschal II. Rangerius’ poem 
considers the technical aspects of the investiture arrangement, whereas 
the anonymous Rhythmus de captivitate Paschalis papae addresses one of 
the most discussed contemporary incidents, namely the abduction and 
captivity of the pope at the instigation of King Henry V, resulting in 
the forced concession of the investiture pravilege in 1111. The Rhythmus 
is a direct response to the captivity, composed between 12 February 
and 12 April 1111, and illustrates the new features of the semi-insti- 
tutionalised public sphere in the late period. The Rhythmus consists of 
twenty-nine short verses written in iambic rhyme with lines of two to 
four words. The author describes the cunning “Teutonic people’ who 
promises peace but instead abducts the pope and invades the Roman 
Church, and consequently commits sacrilege: 





Sacrilegi Teutonici, 
Homines diabolici, 

Pium invadunt populum 
Atque calervam presulum 
Vulnerant et expoliant 
Ac verberibus cruciant 


(Lal, 2, 674) 


The sacrilegists of the Teutonic people) 
The men of the devil) 

Invading the pious population) 

And the flock of the bishops) 

They destroyed and despoiled) 

They tortured by whipping) 


ma oa nn 


The incidents of 1111 were frequently discussed in the late-period 
polemics, to a degree that can perhaps only be compared to the polemi- 
cal commotion in the wake of the second excommunication of King 
Henry IV in 1080.2 But while every single mid-period polemicist 
discussed the excommunication and the release of the oath, the polemi- 
cal outbursts in relation to the captivity of the pope, were limited to 
the open letters and the polemical poems.?? The political-theoretical 


%1 "The poem was sent to Matilda of Tuscany and John Gaetanus, cancellarius and 
advisor of Urban II and Paschal II (Manitius 1931: 48). 

?? The historical details are addressed in the analysis of the polemical discussion 
of the investiture arrangement; see below, 8. The public debate on the investiture 
question (1058-1122). 

23 North 2001: 205 is of a different opinion, remarking that ‘a close reading of the 
letters circulating during 1111/1112 by critics of the pravilegium reveals that most, if 
not all, of these letters were originally not public documents but private communiqués 
circulated among a select group.’ 
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treatises did not take up the incident, although it was included in the 
theoretical understanding of investiture emerging from the negotiation. 
As such, the use of polemical poems as one channel for influencing 
public opinion attests not only to the closer delineation of type of 
political audience, but also to the modification of communicative 
strategies to suit the type of audience. In short, the function of the 
polemical poems is—like that of the dialogue Altercatio inter Urbanem 
et Clementem —either to popularise shocking incidents (the captivity of 
Paschal) or to present a condensed version of contending political- 
theoretical views for wider dissemination. Consequently, the choice of 
the polemical poem as communicative form indicates a possible oral 
or aural diffusion to a wider audience than that targeted by the politi- 
cal-theoretical treatises. Although the Rhythmus is the simplest poem, 
the remainder of the corpus has more in common with the Rhythmus 
than with the ‘bookish’ Zzber de anulo et baculo. Hence, the emergence 
of polemical poems also foreshadows the reinvention of poetry in the 
twelfth-century renaissance.” 

The pravilege conceded by Pope Paschal II to King Henry V also 
provided the opportunity for Bruno of Segni’s polemical campaign 
against the pope in 1111.?% This campaign, consisting of four open 
letters to different audiences,” shows the extent to which the semi-insti- 
tutionalised public sphere had reached a new stage: the public debate 
no longer depended on official contribution to sustain its impetus, but 
rather justified itself in terms of the ‘logic of public debate’. Thus, it 
is only in the late period that one vital criterion for the ideal-typical 
bourgeois public sphere comes into place, namely the emergence of 
public debate independent of the public authorities (the state). Bruno’s 


2t On 12th-century poetry, see Lehtonen 1995. 

25 Bruno was educated in the monastery of St Perpetuus, and later in Asti and 
Bologna (Gigalski 1898: 25-49; Grégoire 1965: 16-41). In 1079 or 1080, Pope Gregory 
VII ordained Bruno bishop of Segni. Bruno fostered a close friendship with Gregory 
VII and Urban II, attending the ordination of Urban and the inauguration of the 
First Crusade at Clermont in 1095 (Ganzer 1963: 59). In 1102 he became a monk of 
Monte-Cassino (Bloch 1986), and was elected abbot in 1107. In the pravilege schism 
between Pope Paschal II and Henry V in 1111, Bruno criticised Paschal, and was 
forced to give up his position at the abbey and return to his episcopal see (Loud 1979: 
325). In addition to writing the four letters and the Libellus de symoniacis, Bruno was the 
author of numerous other works, including several biblical commentaries. 

266 The first two letters were written before October 1111, while Bruno was still 
abbot of Monte-Cassino. The last of the two were probably composed between October 
1111 and March 1112 (North 2000: 208). 
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public campaign was not intended solely for Pope Paschal II and the 
unknown provost of St George addressed in the open letter, but for a 


larger network knit together by epistolary correspondence:?” 


You informed us through your letters that the holy and venerable bishops 
of Lucca [Rangerius] and Parma | Bernardus Uberti] and the masters of 
the holy congregations of Camaldoli [Guido I] and Vallisumbrosa would 
recognise our opinion about the heresy that we have called investiture, if 
the Lord pope rejected our advice.” 


The network of south-Italian bishops and masters is apparently not 
an ad hoc group formed in response to the pope’s behaviour. Bruno’s 
reference to several letters that were exchanged between him and the 
provost of St George indicates an earlier correspondence. More striking, 
however, is Bruno's focus on Pope Paschal II's conception of investiture 
rather than on the general discussion of the investiture question. From 
the letter it appears that Bruno's support is conditional, depending on 
the refusal of the pope to take his advice into account. The conditional 
clause, ‘and if’, and the subsequent past-tense reference to the pope’s 
rejection of advice, coupled with the reference to a possible future 
rejection, could very well refer to a long-term public campaign against 
the pope. While this passage focuses on one part of the network by 
referring to how the provost of St George had acted as mediator, the 
last passage of the letter displays the other side of the communicative 
process, namely an appeal to circulate the letter to the network: 


I send you this little letter and ask you, in the same way that our other 
letters have been communicated to the above-mentioned venerable 
bishops and the rest of the faithful Christians, to communicate this in 
a similar way.?° 


These passages demonstrate the process of public-opinion formation 
and also address the communicative dynamic of the medieval public 


267 North 2000: 213-4 notes quite correctly that the letter was intended for wider dis- 
semination among a circle of ‘Tuscan bishops and monastic congregations. Furthermore, 
it indicates that Bruno was engaged in the formulation of ‘public orthodoxy’ and it also 
reveals one of the ecclesiastical networks that gathered and disseminated information, 
opinions and rumours. See also Gigalski 1898: 89-94. 

268 Sionificastis nobis per litteras vestras, quia sancti et venerabiles episcopi Lucensis et Parmensis 
et sanctarum congregationum magistri Camaldulensis et Vallis-umbrose, nostram voluntatem cogno- 
scere volunt de heresi, quae dicitur de investitura, et si dominus papa nostrum consilium suscepit vel 
suscepturus est (Ldl, 2, 565). 

29 Misi autem vobis hunc parvum libellum et rogo vos, ut sicut alias litteras nostras supradictis 
venerabilibus episcopis caeterisque. Christi fidelibus ostendistis, ita istas quoque eisdem ostendatis 


(Ldl, 2, 565). 
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sphere. More specifically, they evince the first two stages in the formation 
of a public sphere. Bruno’s polemical campaign, including the letter 
to the provost, was central in establishing the new structures of loyalty 
imperative for the non-official public campaign against the pope. The 
text provides the basis for creating the internal identity of the network, 
which is particularly important in sustaining a public sphere to serve 
as a counterweight to the official public sphere. In the next phase, the 
text 1s aurally or orally diffused to the social categories of mediator and 
audience. Thus, the mediators—in the form of the provost, the bishops 
of Lucca and Parma,’’”’ and two groups of masters—are important in 
propagandising the message and thereby in addressing a wider audience. 
Along with the gradual diffusion of the message from interpreter to 
audience, the form of communication changes from the written form 
that is central for the internal constitution of identity, to aural and oral 
forms for communication to the wider political public important for 
securing public support in competition with the official view. 

What does the public culture look like on the threshold of the twelfth 
century, as it appears in the polemical literature? Basically, the late- 
period writers’ different approaches to the public sphere are related to 
the development from a semi-elitist to a semi-plural public sphere and 
to the concomitant delineation of political publics. In the late period, 
the polemical literature is to a greater extent reserved for an intellectual 
public, who are addressed by political-theoretical books or treatises; in 
contrast, a wider political public is approached in the form of open 
letters and polemical poems as a new genre. Two of the three refer- 
ences to public opinion (Hugh of Fleury, Bruno of Segni) attest to this 
clearer delineation of political publics in that period: both polemicists 
assign the task of spreading the essentials of the intellectual discussion 
to a wider audience by oral communication via a group of mediators, 
perhaps in vernacular translation. Consequently, the beginning intel- 
lectualisation of the public debate already evident in the mid-period 
is strengthened in the late period. The possibility of plunging right 
into an already existing public sphere constitutes one feature of this 
intellectualisation. Another feature of this development is the fact that 


?? Both Lucca and Parma was Gregorian strongholds. Anselm of Lucca and his 


successor Rangerius were prolific polemicists. Anselm’s contributions include, in addition 
to the polemic Liber contra Wibertum (Ldl, 1, 517-28), the canonical collection Collectio 
canonum and sermons (Cushing 1998). Rangerius wrote the vita of Anselm and also the 
polemical poem Liber de anulo et baculo (Ldl, 2, 505-33). 
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the polemical writers were forced by the ‘logic of public debate’ to 
scrutinise the principles at stake. 


4. Public-sphere formation in the case of Pseudo- Udalric 


The above survey of the changing approach to public opinion on 
the part of the polemical writers has provided some insight into the 
structural changes in the public sphere and the extent to which these 
changes determined the communicative rationality of the polemicists. 
However, the survey has given a rudimentary understanding at best 
of other important aspects of public-sphere formation. Most serious, 
perhaps, is the silence on the subject of the interaction between written, 
aural and oral forms of communication in sustaining the momentum 
of the public debate. ‘This interaction is of importance as it counters 
two of the arguments for the non-existence of a viable public sphere 
in the Middle Ages: the inadequate communicative infrastructure and 
the lack of institutional sites for public debate. Another shortcoming of 
the above analysis is the scarce attention paid to the ideological factors 
influencing public-sphere formation. In the following, both these aspects 
are addressed in greater detail by analysing one aspect of the public 
discussion on clerical marriage raging in the latter half of the 1070s. 

Spurred on by the renewed concern about the lax discipline among 
the clergy, the reform synods of 1059, 1074, and 1075 issued rulings 
forbidding priestly marriage, the practical implementation of which was 
an explicit goal of the Gregorian reform papacy.”’' Reacting against 
the harshness of the rulings, Pseudo-Udalric composed the Epistola de 
continentia clericorum in around 1075. ‘The author’s thoughts found fer- 
tile ground, resulting in the most discussed polemic of the time, with 
the exception of the papal letter to Hermann of Metz. The debate 
focused mainly on the historical example of the martyr Paphnutius. 
The example, borrowed from Cassidorius’ Historia Tripartita, consists 
partly of paraphrases and partly of verbatim quotes. According to 
the author, the synod of Nicaea was about to confirm a decree ruling 
that bishops, presbyters, and deacons should abstain from marriage, 


?' For different perspectives on clerical chastity, see Hódl 1961; Schimmelpfennig 
1978; Barstow 1982; Brundage 1987, 1991; Duby 1993; Dachowski 1998; De Jong 
1998; Frassetto 1998a, 1998b; Gentry 1998; Jestice 1998; Miller 1998; Moore 1998b; 
Peters 1998; Schulenburg 1998; Van Meter 1998; Resnick 2000. 
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and that anyone failing to comply should be deposed from the office. 
In the midst of the proceeding debate, Paphnutius objected, raising 
the question of the potential danger of fornication that could result 
from such a ruling. In the end, he convinced the council to discard 
the decree"? Pseudo-Udalric has been credited with introducing the 


example of Paphnutius into the polemical debate,?? in spite of opinions 


to the contrary." The source of the story notwithstanding, defenders of 
clerical marriage frequently drew upon the authority of the example.?” 
Later, however, defenders of clerical continence concluded that this 
authority was difficult to come to terms with, particularly when used 
to interpret the third canon of the synod of Nicaca.?"* 

One example is the canon-law defence of priestly marriage in the 
Tractatus pro clericorum conubio. As in the Epistola, the author sets out 
to establish the legitimacy of priestly marriage,"? while at the same 


U? Legimus preterea in secundo tripartitae aecclesiasticae libro historiae, quod, cum synodus Nicea 
haec eadem vellet sancire decreta, ut videlicet episcopi, presbiteri, diaconi post consecrationem 
a propriis uxoribus vel omnino abstinerent vel gradum deponerent, surgens in medio Paphnutius, 
unus ex illis martyribus, quos Maximinus imperator, oculis eorum dextris evulsis et sinis- 
tris suris incisis, dampnavit, contradixit, honorabiles confessus nuptias et castitatem esse 
dicens concubitum cum propria uxore. Persuasitque concilio, ne talem poneret legem, 
gravem asserens esse causam, quae aut ipsis aut eorum coniugibus occasio fornicationis 
existeret. Et haec quidem Paphnutius licet nuptiarum expers exposuit; synodusque 
laudavit sententiam eius et nihil ex hac parte sanccivit, sed hoc in uniuscuiusque 
voluntate, non in necessitate dimisit (Pseudo-Udalrich, Epistola de continentia. clericorum, 
207-8). Cassidorius, Historia Tripartita, IL, c. 14, 230. Frauenknecht 1997: 31 notes that 
the author puts together two passages of the Historia Tripartita. 

75 By comparing the legend of Papnutius with the subscription list of the synod and 
contemporary literary sources, Winkelmann 1985 claims that the story is fabricated. 
The story is probably a legend fabricated in the east at the beginning of the 5th century 
In order to constitute a form of censure in the face of attempts by Rome to impose 
permanent celibacy on clerics in holy orders (L'Hullier 1996: 36). 

?* Frauenknecht 1997: 31-2 claims that it was the extensive diffussion of Cassio- 
dorius’ history in the Middle Ages, and not Pseudo-Udalric, that was responsible for 
transferring the Paphnutius example to other polemics. 

"5 Robinson 1978a: 166. 

276 The third canon was on occasion interpreted as prohibiting clerical celibacy, for 
instance by Bernard of Constance reporting a failed attempt to enforce the decree 
of clerical celibacy by the bishop of Constance in 1075. Bernard describes how the 
decrees of the council of Nicaea were rejected, referring to canon 3 of the council:... ut 
audio, apud vos collectis: quam parum suae professiont prospexit, cum decretis Nicenae synodi nescio 
qua fronte contradixis (Ldl, 2, 45). 

277 While Fliche, Barstow and McLaughlin find that it is composed ‘around 1065’, 
Robinson and Cowdrey accept the date given by the MGH-editor Dümmler, namely 
between 1075 and 1080. For a recent analysis of Tractatus pro clericorum conubio, see 
Frauenknecht 1997: 108-25. 

7? Frauenknecht 1997: 91. 
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time attempts to undermine the ‘authors of the new dogma’, who 
claimed that clerical marriages were adulterous and illicit. The source 
of contention is an interpretation of the third canon.?? In countering 
an interpretation of this canon as a ruling on clerical celibacy,” the 
author first points out that such a ruling would contradict later synodal 
rulings at Chalcedon, Cartage and Toledo, as well as decrees of the 
Popes Sirius, Leo I and Gregory I?! Then, in order to strengthen his 
argument, the example of Paphnutius is quoted,”” corroborating his 
canon-law argument. 

The anonymous author of Cameracensium et Noviomensium clericorum 
epistolae, written after 1078 (Ldl, 3, 574), employs the example of Paph- 
nutius to refute the rulings of the council of Piacenza of 1078: “This 
sentence, that first was directed towards the priests, has now also been 
decided for the entire order of clerics; our order is that a cleric is allowed 
to enter into marriage once...because Paphnutius spoke of this same 
matter in the synod of Nicaea...’ Like Pseudo-Udalric, the author 
stresses that the source is the history of Cassidorius.*** In this case the 
example is also used against a contemporary synodal ruling and thus 


279 *3. Concerning women who have been brought in to live with the clergy. This 
great synod absolutely forbids a bishop, presbyter, deacon or any of the clergy to keep 
a woman who has been brought in to live with him, with the exception of course of 
his mother or sister or aunt, or of any person who is above suspicion’ (Decrees of the 
Ecumenical Councils, 7). 

28 Tt is not credible that the father of Nicaea wanted to impose celibacy. First, such 
an important decision would have been clearly formulated. Second, it is inconceivable 
that the council would have enacted this type of innovation, preoccupied as it was 
with ancient customs. Third, if the council had introduced such a ruling, it would have 
been echoed in contemporary sources (L'Hullier 1996: 35-6). 

?" /Q Jvisqvis catholice ecclesie fidem tenens, ab ypocrisis iniquitate alienus, autenticas sanctorum 
patrum scripturas diligenter investigaverit, inveniet, legittime celebrata conubia clericorum casta esse et 
sincera, non, ut novi dogmatis ferunt auctores, adulterina vel fornicaria. Si enim sententia Nicem concili, 
quae maxime ita interpretatus ut presul introductam mulierem non habeat, que omni, qui in clero est, 
haberi in domo interdicitur, uxor etiam, que procul dubio honesta persona est, intelligatur, repugnabunt 
instituta conciliorum Calcedonensis, Cartaginiensis atque Toletanit, repugnabunt universalium decreta 
doctorum, Siricü, Leonis, Gregorii (Tractatus pro clericorum conubio, 254). 

282 The source is also in this case Cassiodorius, and the author quotes a larger por- 
tion of the text. The last part, dealing with how Paphnutius convinced the council 
to drop the ruling, is similar to Pseudo-Udalric's presentation (Tractatus pro clericorum 
conubio, 256). 

285 Adhuc eadem sententia, quae prius de coniugatis sacerdotibus fuerat ventilata, nunc etiam in omni 
ordine clericorum ab illis decernitur, cum regula nostra hoc habeat, ut unius matrimoni clericus federetur 
vinculo... cum etiam Paphnutius de hoc eodem ita intulerit in Nicena sinodo... (Ldl, 3, 575). 

?9 Reperitur autem in tripertita historia capitulo secundi libri XIII (Ldl, 3, 575). 
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addresses both the moral theological and the institutional sides of the 
question of priestly marriage. 

The ongoing efforts of Bernold, canon of Constance, and subse- 
quently monk of St Blasien to repudiate the example of Paphnutius 
is probably the best attestation to the public stir caused by the pistola 
in general and the example of Paphnutius in particular. Bernold’s 
polemic, De incontinentia sacerdotum written in 1075-1076, may be a 
scholarly response to the Epistola.**° In this first polemical encounter, 
it is evident that Bernold is unsure of how to forge his defence. The 
status of Paphnutius as a martyr bearing the stigmata of Jesus obvi- 
ously implied such symbolic authority that Bernold refrained from 
re-interpreting the example. Instead, Bernold distinguishes between 
the credibility of the ontological status of the martyr and the lack of 
credibility of the text presenting the example.?" Thus, by differentiat- 
ing between the ontological and epistemological levels, he opens the 
way for a selective interpretation of the story of Paphnutius, or even 
outright condemnation. 

Bernold, however, only questions the validity of the textual transmis- 
sion. The ultimate step—the condemnation of the Epistola—1s only taken 
when an additional authority, in the form of an official condemnation 
of the polemic, can be used to support the initial textual criticism of 
the example. According to Bernold's Chronicon, the Roman synod in 
March 1079 condemned the Epistola of Pseudo-Udalric along with 
the chapter on Paphnutius: ‘In this synod, the pope condemned... the 
writing of the so-called holy Ulric to Pope Nicholas regarding the 
marriage of presbyters and the chapter on Paphnutius on the same 
matter, as indeed contrary to all the sacred canons.’*? Whether the 
Epistola actually was condemned at the Roman synod is not known 
because the ruling is not included in the protocol of the synod. In any 
case, the synod—or, alternatively, Bernold’s own condemnation which 
he attempts to justify by attributing it to a synod—underscores the fact 


?5 Bernold of Constance is treated by Autenrieth 1956, 1958; Ryan 1966; Sieben 
1979; Robinson 1989. 

286 Cowdrey 1998b: 290. 

?9 Quanto enim minus de earundem personarum sanctitate dubitamus, tanto magis nenias iisdem 
asscriptas, canonicis institutionibus contrarias, credimus esse falsas (Ldl, 2, 14). 

?9 In hac synodo [1079] papa... scriptum quod dicitur sancti Oudalrici ad papam Nicolaum 
de nuptüs presbiterorum et capitulum. Pafnuti de eadem re, immo omnia sacris canonibus adversa, 
damnavit (Bernold, Chronicon, 422). 
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that the author condemns the chapter on Paphnutius in the treatise of 
Pseudo-Udalric, rather than the example in itself. 

A second reference to the example of Paphnutius occurs in the Frag- 
mentum Merseburgense de caelibatu cleri, which was written before 1079.?9? 
The fragmentary state of the manuscript makes it difficult to discern 
the entire argument, but the polemic is presumably an effort to repu- 
diate the Epistola and the example of Paphnutius. The author?" starts 
by quoting canon-law rulings ordering clerics to abstain from women 
and thereafter cites the example of Paphnutius from the history of 
Cassidorius (Ldl, 3, 585-6). Then, the writer employs dialectical rea- 
soning: ‘If the ruling ascribed to Paphnutius is considered valid, either 
the synod of Nicaea was at no time furnished with great authority, or, 
as we contend, the edicts have been altered.’””' In order to rule out 
the first alternative, the writer refers to the sin of violating apostolic 
decrees and contends that the rulings of the synod have to comply 
with the apostolic institutions. At this point the Epistola of Pseudo- 
Udalric is introduced into the argument. According to the author, the 
letter voiced a concern about the indiscretion of the ruling of clerical 
continence.”” Then, two arguments pertaining to the veracity of the 
Epistola are put forward. First, the matter of the false attribution of 
the Epistola to Ulric of Augsburg is discussed: ‘But in the times of the 
holy Ulric there was no pope by this name, and the letter is on the 
first hand condemned because it presents a lie...’*°* The intention here 
is to deprive the letter of the authority it derives from being associated 
with the ‘holy bishop’ Ulric of Augsburg." By so doing, the anonymous 


289 After the condemnation of the Epistola, further polemical encounters were not 
necessary—hence the dating of the Fragmentum. See Dümmler (Ld, 3, 584); Manitius 
1931: 25, n. 1; Fauser 1935: 52; Wattenbach and Holtzmann 1967b: 395; Frauenknecht 
1997: 82. For a different view, see Classen 1960: 52, n. 35. 

2 Fauser 1935: 53 suggests Bernold of Constance to be the author, while Frauen- 
knecht 1997: 82 only situates the Fragmentum in the Constance environment. 

7" Hi si sentenciam Pafnucio ascriptam reciperent certam, aut Nicenam synodum nunquam tante 
auctoritatis titulo exornarent, aut ipsi sua que diximus edicta mutarent (Ldl, 3, 587). 

?? Sed cum nefas sit apostolica violari decreta, dicente Hilaro papa: Nulli fas est sine status sui 
periculo vel divinas constitutiones vel apostolice sedis decreta temerare, constat, quia Nicena 
sinodus hinc meruit recipi, non quia refragatur, sed concordat apostolice institutioni (Ldl, 3, 587). 

°° Pretendunt sue temeritati et adhuc epistolam, quam dicunt sanctum Odalricum Augustensem 
Nicholao pape, continentiam clericis precipienti, legasse, et eum talia affectantem indiscrete humanitatis 
insimulasse et, ne hoc ordinatos strangularet laqueo, rogasse (Ldl, 3, 587). 

24 Sed cum temporibus sancti Odalrici non fuerit papa huius nominis, epistolam hanc in prima 
fronte mendacii damnatam... (Ldl, 3, 587). 

2 Bishop Ulric of Augsburg is regarded as the first saint to be solemnly canonised 
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writer undermines the veracity of the entire text. The second argument 
levelled against the author of the Epistola before the fragment breaks 
off, considers Pseudo-Udalric’s use of a historical example revolving 
around Pope Gregory I: “Thereafter, the same letter is attributed to 
Gregory, although dealing with a matter not found in his vifa, nor in his 
register, nor in any of his writings or in anything dealing with him...” 
The matter referred to is a fable attributed to Gregory I, and the false 
attribution becomes another confirmation of the unreliability of the 
Epistola to the anonymous author. 

This discussion of the use of Paphnutius also indicates the lack of 
an agreed-upon interpretive model for dealing with the textual past. 
Pseudo-Udalric’s initial presentation of the example stresses the origin of 
the source in the form of Cassidorius and offers a literal interpretation 
of it, expanded to serve as a general moral-theological example. The 
author of the Tractatus pro clericorum conubio, on the other hand, represents 
a different use of Paphnutius. Rather than using the example as the main 
argument in relation to the synod of Nicaea, the anonymous writer adds 
the example as a final corroboration of a canon-law argument. In other 
words, the author contextualises the use of the example in relation to 
his canon-law evidence. Bernold is of a different opinion, considering 
the third canon of Nicaea to be a ruling on priestly chastity; since the 
example contradicts the conciliar ruling, it needs to be explained in 
this interpretation of the canon. By situating the textual mediator in a 
hierarchy of authoritative sources in which rulings from the ecumeni- 
cal councils are second only to the scripture in terms of authoritative 
value, Bernold questions the epistemological veracity of Cassiodorius’ 
description without actually undermining the example. Moreover, the 
author of the Fragmentum Merseburgense de caelibatu cleri employs a source- 
critical method to question the veracity of the entire Epistola; he refutes 
the authorship of Ulric of Augsburg, as well as shows Pseudo-Udalric’s 


by a pope and was the objective of widespread veneration. Thiemar of Merseburg 
calls him a ‘gem of the priesthood’ (Thietmar, Chronicon, 133). See also Lippelt 1973. 
His biography, Vita sancti Oudalrici episcopi Augustensis auctore Bernone abbate (PL, 141) was 
probably important in establishing the later cult (Pótzl 1973). 

79? Preterea cum eadem epistola imponat doctori Gregorio, quod non in eius vita, non in eius regesto, 
non in scripto eius aliquo vel alicutus de eo invenitur... (Ldl, 3, 587). 

?? The approach used in dealing with the Paphnutius example accords well with 
Bernold of Constance's general concern with contextualisation as well as the clearly 
delineated hierarchy of authorities emerging from his approach to canon law; see 
Autenrieht 1953, 1956; Sieben 1979. 
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application of Pope Gregory I to be false. ‘The author employs these 
arguments, together with his earlier canon-law evidence to rhetorically 
undermine (praemunitio) the example of Paphnutius. In short, the writer 
has been forced to take this argumentative detour because no other 
textual version of the example was available. 

From the perspective of public-sphere formation, this sketch of the 
debate, along with the stress on the interpretive activity resulting from 
Pseudo-Udalric’s polemic, illuminates several characteristics of the 
medieval public sphere. These traits are perhaps best illustrated by 
presenting the discussion in chronological fashion, distinguishing four 
phases of public-phere formation. The first phase covers the period 
before 1074, and if there was ever any discussion of clerical celibacy 
in the 1060s, it left no trace in the sources. Consequently, one is left 
with the synod of 1059 which issued a ruling against clerical marriage. 
The issue reappears in the second phase in the mid-70s (1074-1075), 
first in Lampert’s Annales of 1074,? then in Pseudo-Udalric’s writing 
(1074-1075), and in Eine Streitschrift für Priesterehe (c. 1075)—a treatise of 
Norman origin that may have been influenced by the Epistola.?? This 
discussion in the mid-70s was stirred up by synodal rulings against cleri- 
cal marriage in the synods of 1074 and 1075. In sum, the oral debate at 
the synod and the subsequent written manifestation in the form of the 
synodal rulings are the basis for the third phase of the public debate, 
which consisted of written attempts to repudiate the rulings. 

The third phase (1075-1079) is distinguished by the extent to which 
the Epistola of Pseudo-Udalric and the example of Paphnutius become 
the textual epistemology structuring the discussion. Moreover, this 
alteration of the textual basis gives the public debate a new tenor. 
Most important perhaps is the clear delineation of pro- and contra 
opinions resulüng from the use of the polemic of Pseudo-Udalric as a 
common textual epistemology. Thus, the 7ractatus pro clericorum connubio 
(1075-1078) and the Cameracensium et Novismensium clericorum. epistolae 
(1078), which support the views of Pseudo-Udalric, encounter the views 
expressed by Bernold (1075-1076) and the Fragmentum Merseburgense 


28 Barstow 1982: 236 n. 15 notes scriptural (Matt. 19.11-12 and 1. Cor. 7.9) and 
terminological similarities. See also Cowdrey 1998b: 255. Frauenknecht 1997: 45, 
however, has questioned the link to Pseudo-Udalric by referring to the extent to which 
the example was commonplace in the discussion. 

7? While Dümmler 1902: 418-44 suggests that the author was a German married 
priest, Fliche 1937: 21-31 argues that he was a Norman married priest and a student 
of Anselm of Canterbury. See also Barstow 1982: 119—23. 
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(c. 1079). In addition to these polemics, other contributions served 
to extend the confines of the debate without necessarily having any 
knowledge of the discussion involving Paphnutius. The letter written 
by the clergy of Cambrai to the metropolitan church of Reims,’ 
dated around 1078, is one example. Another is the letter from a 
group of priests in Noyon, replying to the Cambrai-letter.” This vast 
expansion of the public debate and the concomitant establishment of 
pro-contra positions as defining traits of the third phase of public-sphere 
formations, also explain the interpretive inventiveness discussed above. 
Furthermore, another characteristic of the third phase is the expansion 
of the original use of the text. Hence, the author of the Tractatus applies 
the example of Paphnutius to confront new opponents, the ‘authors 
of the new dogma’, whereas the anonymous writer responsible for the 
Cameracensium focuses on the synodal ruling from 1078, thereby adapt- 
ing the example to new polemical purposes. Given the importance of 
the Zpistola and the example in constituting the internal identity of this 
composite public sphere, it hardly comes as a surprise that the papal side 
of the debate attempts to undermine the credibility of the example in 
order to minimise its potential for cementing the internal identity.*” 
This characteristic trait of the third phase also explains the abrupt 
termination of the discussion in the fourth and last phase. Probably 
due to the acknowledgement of the importance of the text of Pseudo- 
Udalric for the internal identity, the synod of 1079 condemned the 
textual epistemology. The problems of precise dating notwithstanding, 
there are few if any indicators for the continuation of the public debate 
in the 1080s. This official termination of the discussion highlights 
fundamental weaknesses of the medieval public sphere. Because this 
early part of the mid-period was unfamiliar to polemical warfare and 
because the structures of authority on the eve of the confrontation 
between the sacerdotal and secular powers were still relatively firm, the 


3 Tdl, 3, 573-8 includes the letters from both Cambrai and Noyon. They have 
recently been edited anew with a vastly improved critical apparatus by Frauenknecht 
1997: 241-51. 

%1 According to Cowdrey 1998b: 289, this correspondence indicates a genuine debate 
over the issue. See also Robinson 1978a: 166; Barstow 1982: 123-1. 

9? Barstow 1982: 125. 

95 Tt thus makes sense that the Epistola influenced the synod of Constance of 1075, 
although Bernold does not mention it in his chronicle for the years 1075-1076; see 
Robinson 1978a: 166-7. 
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nascent public sphere was vulnerable to the ideological hegemony of 
the papacy. By contrast, the fluid structures of authority in the 1080s 
contributed to the shattering of the elitist public sphere, the creation 
of a political public, and thereby also to public-sphere formation in 
which ‘the logic of public debate’ was operative. ‘Thus, in the 1080s a 
simple synodal ruling was not sufficient to terminate the debate. This 
was in turn related to the replacement of the non-institutionalised 
public sphere with a semi-institutionalised variant. The result is clearly 
seen if the vulnerability of this early discussion of clerical marriage 
to official initiatives is compared to Bruno of Segni’s attempt to bring 
forth a public debate independent of official channels.??* 


Public-sphere formation in the case of Pseudo- Udalric 





Phases epistemological contributions contributions discourse 
basis (pro) (contra) 
1. 1074 synodal verdicts demonstrative 
2. 1074-75 Pseudo-Udalric Lampert polemical 
Eine Streitschrifl 
‚für Priesterehe 
3. 1075-79 Pseudo-Udalric Tractatus De incontinentia argumentative 
Cameracensium sacerdotum 
Fragmentum 
Merseburgense 
4. 1079 Pseudo-Udalric Roman synod demonstrative 
Conclusion 


It is only in the mid-period that the polemicists start to conceptualise 
public opinion as a potential political audience. This is not to imply 
that the early-period writers failed to take notice of the nascent public 
sphere, but rather that the semi-institutionalised public sphere of the 
mid-period almost forced the polemicists to consider public opinion. 


9" See below, 8. The public debate on the investiture question (1058-1122). 
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In most cases, however, the public is addressed indirectly by rhetorical 
outbursts regarding the detrimental consequences of the propaganda put 
forward by the opponent. Thus, the concern about the ‘simple-minded’ 
and the ‘illiterate’ goes hand-in-hand with the rhetorical use of ‘women 
weavers’ and ‘merchants’ to degrade the intellectual opponent. Although 
‘women weavers’ would hardly discuss political ecclesiology, the recur- 
rent concern about the effects of the opponent’s written propaganda 
would not have made sense if the public debate was reserved for a 
tiny intellectual community. Regardless of contemporary diffusion, the 
polemical writers conceptualised public opinion as a potential political 
audience and this in itself is the fundamental innovation of the period. 

The replacement of the non-institutionalised public sphere of the 
early period with the semi-institutionalised variant in the mid-period 
ignited the ‘logic of public debate’; the public debate was not only 
vastly expanded in quantitative terms, but the discussions also took on 
new discursive forms. To foreshadow one or two conclusions, it may 
be suggested that the more stable frames that emerged with the new 
public structures in turn led to the felt need to take public opinion 
into consideration, thus inserting an element of competition into the 
deliberation. This competition gradually developed into an intellec- 
tual competition in which the polemicists started to conceptualise the 
struggle as resulting from different interpretations of texts." Such a 
redefinition of the struggle as basically an intellectual one leads to a 
re-conceptualisation of the vocation of the contemporary participants; 
rather than defining themselves as churchmen with a patron/client-like 
commitment to one of the parties, the polemical writers redefine their 
vocation in intellectual terms. Accompanying this intellectualisation 
were changes in the approach to the public sphere and public opinion. 
Probably the most important characteristic of the late-period writ- 
ings is the extent to which the polemical expression is differentiated 
in accordance to a new view of what constituted the political public. 
Whereas the mid-period polemical writers basically followed in the 
footsteps of the propaganda circulated in the royal and papal letters 
and supported, or alternatively voiced a concern about, a relatively 


95 While the new concern for the laws of hermeneutics along with the new stress on 
the historical and literal sense of littera went along with the emergence of speculative 
grammar in the 12th century (Haring 1991), the beginnings of this process are clearly 


visible in the ways the polemicists struggled to interpret the textual canon. 
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broadly defined public opinion, the intellectualisation of the debate 
explains why the late-period polemicists show considerably less concern 
about this type of public opinion. Instead, the writers address their 
intellectual peers in predominantly bookish texts, while the propagan- 
distic side of the struggle emerges in new literary expressions, namely 
polemical poems—supplemented by the occasional public open letter.” 

In the table below, the changes in the public sphere are represented 
in terms of the communicative and institutional variables central to 
the dialogical approach. Although one should be careful not to read 
too strong a causality factor into the table, the numerous interrela- 
tions between the type of public sphere and the forms and institutions 
of communications are forceful testimony to the importance of the 
debate; it restructured the medieval public sphere and at the same time 
familiarised the European public with a form of interaction that only 
half a millennium later was to achieve maturity, namely public debate 
in which the one arguing is the sole wielder of power. It is tempting 
to conclude that the Contest was revolutionary in the extent of its 
contribution towards teaching medieval man to argue in public, or in 
the words of the polemicist Hildebert of Le Mans’ letter to Anselm of 
Canterbury in 1102 or 1103: ‘For the possession of knowledge is noble, 
and if shared it receives increase, if disdained by its greedy owner it 
slips away unless it is made public.” 


99? Radding 1997 deals with the scholars of the period. The increasing profession- 


alisation in the period led to small groups of specialists established as a self-contained 
intellectual environment. It was self-contained in the sense that only those who already 
were members of the group would have the knowledge to take part in the discussion, and 
in the sense that succeeding generations of students would adopt the same attitude. 
307 Nobilis enim possessio est scientia, quae distributa suscipit incrementum, et avarum dedignata 


possessorem, nisi publicetur, elabitur (Anselm, Epistola, 239, 147). 
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Public-sphere formation during the Investiture Contest 





Early period Mid-period Late period 
Institutionalisation Non- Semi- Semi- 
institutionalised institutionalised — insütutionalised 


Type of public 
sphere 


Types of medium 


Institutions of 
mediation 


Forms of 
communication 


Invocation of 
public opinion 


Semi-elitist 


Open letter 
Book 


Monastery 
Intellectual 
Synod 


Reading 
Oral recital 
Rumour/ gossip 


Authoritative 


Semi-elitist 


Open letter 
Book 
Pamphlet 


Chancery 
Monastery 
Bishopric 
Legate/ 
messenger 
Synod 
Intellectual 
Network of 
intellectuals 
Provincial church 
Popular 
movement 


Reading 
Preaching 

Oral recital 
Rumour/gossip 


Justifying 


Semi-plural 


Open letters 
Book 

Pamphlet 
Treatise 
Polemical poem 


Chancery 
Monastery 
Bishopric 
Legate/ 
messenger 
Synod 
Intellectual 
Network of 
intellectuals 
Provincial 
church 


Reading 
Preaching 

Oral recital 
Rumour/ gossip 
Song 


Communicative 


CHAPTER TWO 


THE EARLY-PERIOD POLEMICS AND PUBLIC-SPHERE 
FORMATION: THE DE ORDINANDO PONTIFICE 


Introduction 


The nascent public sphere of the early eleventh century, characterised 
by a profound orientation to oral face-to-face interaction and the con- 
comitant ritualistic ‘rules of the game’, was gradually maturing into 
the semi-institutionalised public sphere of the late eleventh century. 
Spurred on by the ‘popular revolution’ of the period—manifested in 
the peace of God movement, heretical movements, and proto-reformist 
groups such as the Pataria—the struggle for reform in the church 
readily took advantage of this new public climate. This early period of 
church reform is first and foremost marked by a profound ambivalence 
regarding the place of a reformed church within a societal fabric in 
which the structures of power were in a state of flux. The polemical 
literature from this early period reveals not only a similar ambivalence 
regarding how to present the case for church reform, but also an inse- 
curity as to the precise status and function of the written contributions 
to the public debate. 

Consequently, the two early polemics—an Epistola directed to the 
archbishop of Milan (c. 1031) by Guido of Arezzo and the anonymous 
De ordinando pontifice (c. 1048)—are both of fundamental importance in 
understanding how a public discussion of the reform question spread 
outside the confines of the church. The pioneering aspects of these 
early initiatives are visible when compared to the few contemporary 
writings addressing the status of the church. Seen in relation to the 
later outburst of polemics in the wake of the official reform programme 
of Pope Leo [X—instigated at church synods in Reims in 1049 and 
Rome in 1050—the two writers set forth the terms by which simony 
in particular was to be viewed. Thus, Guido’s pointed and brief open 
letter introduced a discourse that was to be expanded on by Hum- 
bert of Silva-Candida in the discussion with Peter Damian in the 
1050s, among others. The second contribution, the De ordinando, was 
remarkably more sophisticated than Guido’s invective to the church 
of Milan. The polemic has been viewed as an ‘ideological preparation 
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for the reform movement’,' as ‘instigating the Investiture Contest’, 
as evidence for the ‘existence of a genuine reform programme’,’ and 
as a reflection of a ‘dawning new age’.* The author does not present 
single hard-hitting invectives derived from moral theology and canon 
law (Guido of Arezzo), as much as a theoretical discussion of a reform 
programme? which includes a vast array of the issues that were only 
fully developed in the clash between King Henry IV and Pope Gregory 
VII in the 1070s. What, then, is the theoretical focus of the treatise? 
While some have suggested that the concern is with the papal election,’ 
others focus on the means for deposing a pope.’ A third view claims 
that it is a ‘legal brief concerning the persons and events surrounding 
the synod of Sutri’.* The epochal significance of the De ordinando, as 
will be seen, lies more in its integrative approach and comprehensive 
political-ecclesiological orientation than in the suggested focus on the 
election and the deposition. 

The immediate historical context of the treatise is significant, having 
been composed in the wake of papal schisms in the years prior.’ In 
January 1045, Benedict IX—siding with the Tusculani? partly because 
of factional strife and partly because of accusations of simony—had 
to flee the papal chair, leaving it to Bishop John of Sabina in March 
1045. John, loyal to the side of the Crescentier, took the papal name 
Sylvester IIL, only to be forced to return the papacy to Benedict on 1 
May. Benedict soon gave the office to John of S. Giovanni a Porta Latina, 


! Following Ullmann 1955: 263 the tract displays an ideological preparation in 
regions far away from Rome. 

? According to Hoerschelmann 1955: 80, the second part of the treatise, dealing 
with the power of the emperor, instigates the beginning of the Investiture Contest. 

* Cowdrey 1983: xxxv sees the tract as evidence for the existence of a genuine 
programme of reform as early as in the middle of the 11th century. 

* According to Morris 1989: 85, the sharp attack on the emperor reflected a slowly 
dawning new age. 

> Funk 1936 already regarded it as a theoretical tract. 

ë Pelster 1941: 89 claims that the De ordinando is a suggestion for rearranging the 
papal election in letter form. 

7 Schmale 1979 suggests that the title should be altered to De iudicatis episcopis or 
De episcopis depositis. 

* Ziezulewicz 1991: 390. 

? Factional strife leading to papal schism had been a long-standing problem, but 
under Gregory V (996-999) the ideas behind the reform movement begin to emerge 
(Moehs 1972). For the reform-climate in 10th century Rome, see Hamilton 1961, 
1962; Noble 1984. 

10 Bonizo of Sutri called the Tusculani regime for the ‘tyranny of the captains’. For 
an outline, see Partner 1972. 
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who took the name Gregory VI.'! One would assume that the choice of 
this respected person, who was even congratulated by Peter Damian," 
would finally bring harmony to a papacy damaged by factional strife. 
However, rumours that money was involved in the negotiations between 
Benedict and John brought the papacy of Gregory VI to an abrupt 
end at the synod of Sutri on 20 December. Notwithstanding the lack 
of clarity about the proceedings at the synod, it seems that Gregory 
was deposed, along with his predecessor, allegedly at the instigation 
of King Henry III. Four days later, a synod in the basilica of St Peter 
elected Suidger of Bamberg, Pope Clement II, initiating a line of Ger- 
man bishops as ‘pope-bishops’.'* The next day, Henry III was declared 
emperor and given the patriciate.'? 

For the anonymous writer in late 1047 or in 1048,'° the incident at 
Sutri was the point of departure." The text is important because the 


See Herrmann 1973 for a discussion of these historical incidents. 

? Damian, Letters, 13, 143. 

Engelbert 1999: 266 concludes that Sutri was no revolutionary, but rather a reac- 
tionary incident. According to Tellenbach 1993: 141, the deposition of three popes 
accused of simony was one of the most spectacular events of the 11th century. 

1t The explanations for the title papae qui et episcopi —emerging from the incidents 
in 1046—have focused on the need to circumscribe the canon-law prohibition of 
ordaining a pope while still being a bishop (Goez 1970). Another explanation has 
focused on the importance on the part of the German ruler to keep control over the 
pope. This would be much easier to accomplish if the pope was linked to the imperial 
church (Frech 1991). 

5 See Zimmermann 1968: 119-25; Herrmann 1973: 151-6; Schmale 1979. 

19 There is disagreement as to whether the tract was composed late in 1047 or in 
1048. For the earlier discussion, see Beyer 1880; Dümmler 1891; Manitius 1931: 22; 
Holzmann 1967: 395. There is agreement, however, that the death of Gregory VI 
(Nov./ Dec. 1047) and the attempt to regain the papal throne by Benedict IX (Nov. 1047) 
mark the terminus post quem (see Frauenknecht 1992: 49-52 for a discussion). The terminus 
ante quem is more difficult to ascertain. Because the author describes the reinstallation 
of Pope Benedict as having ‘now taken place’ (nunc habet), it indicates that the tract 
was written during the papacy of Pope Benedict and shortly after the reinstallation. 
Schmale 1979: 69, n. 64 contends that because the nomination of Damasus II on 25 
December 1047 is not mentioned, the treatise was composed between November and 
December 1047. Schmale-Ott 1984: 6 agrees with this view. Laudage 1984: 143—4 
criticises Schmale for overlooking the fact that the treatise must have taken quite a while 
to write. Thus, the period between the ordination of Benedict IX and the nomination 
of Damasus II is too brief a period for composing such a complex text. In addition, 
if it is true that Gregory VI was still alive at the end of 1047, the mentioning in the 
De ordinando that Gregory VI had recently passed away makes an early dating of the 
treatise doubtful. Laudage concludes that the tract is written in 1048, and that the date 
cannot be further specified. Frauenknecht 1992: 50-1 argues for 8 November 1047 
and mid-July 1047 as termini post and ante quem. Anton 1997: 585 has suggested an even 
narrower period: between the end of December 1047 and January 1048. 

17 According to Anton 1982b, it is an answer to the reinstallation of Benedict IX and 
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two central issues of the synod—the charge of simony against Benedict 
IX and Gregory VI and the active involvement of the king in a church 
matter—are the two issues structuring the reflections on several issues: 
the election of the pope, simony, lay investiture, episcopalism, and 
the relationship between the secular and the sacerdotal powers. The 
historical context is also important for grasping the scholarly discus- 
sion of different sides to the polemic. The treatise was first edited by 
Beyer,? and later, under the title De ordinando pontifice auctor Gallicus, by 
Dümmler in the MGH-edition (Zd/, 1, 8-14). It has survived in one 
manuscript only.'? The manuscript, probably an early copy made by 
the receiving party, has in the last two decades been edited anew by 
Anton,” Schmale-Ott?' and Frauenknecht.”” The fragmentary state of 
the manuscript—it breaks off in the middle of the discussion of the 
sacerdotal and the secular powers—has made the analysis of the text 
problematic. The treatise lacks authorial attestation and the first editor, 
Beyer, claimed it was an answer from a French cleric to a question from 
French bishops.? Sackur, however, presented a different view, maintain- 
ing that the author was a cleric from Lorraine who answered French 
bishops on a political-ecclesiastical question.’* A third suggestion was 
put forward by Pelster: the treatise was composed by Cardinal Humbert 
of Silva-Candida and was a proposal for a new ordering of the papal 
election.” The author has been seen as a ‘Chorbishof’,”° and has been 
placed in the circle around Wazo of Liége." More recently, Schmale and 


possibly also to King Henry HI’s nomination of Pope Damasus II. See also Laudage 
1984: 142, n. 85 and I. Schmale-Ott 1984: 8. 

!# Beyer 1880: 577-86. 

19 The treatise has survived in a manuscript from the University of Leyden, the 
Cod. Voss. Lat. Nr. 10, saec. XI, f. 94-9. 

? Anton 1982b. 

?! "The edition diverges in some places from Dümmler's (Schmale-Ott 1984: 6), but 
because it is based upon that of Dümmler, it has received criticism for transferring the 
errors of the MGH-edition (Anton 1997: 577). 

? Frauenknecht 1992: 73-99. This analysis uses this edition, as it takes all previous 
editions into account. 

?5 Beyer 1880. Dümmler 1891: 8, Mirbt 1965: 6-7, Fauser 1935: 152-3, Tellenbach 
1936: 126, and Becker 1955: 142 have accepted this opinion. 

?* Sackur 1894: 305-6. This view is shared by Fliche 1924: 116; Manitius 1931: 
22; Funk 1936: 320; Wattenbach and Holtzmann 1967b: 716, n. 237; Hoerschelmann 
1955: 75, 79-80; Hoffmann 1975: 345-7; Leyser 1994b: 7. 

? Pelster 1941: 89. This suggestion, however, was rejected early on by Michel and 
has not received a following; see Frauenknecht 1992: 15. 

? Mann 1925: 298. 

? Hoerschelmann 1955: 79; Anton 1982b: 67. 
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Schmale-Ott have tentatively identified the author as a churchman in 
the “französischen Kulturraum’.*® In addition, Schmale-Ott claims that 
the author did not belong to the higher echelons within the church and 
was philosophically and canonically educated.” Another more recent 
attempt is Anton's claim that the author was a French bishop belong- 
ing to a bishopric outside Francia and outside the sphere of Gottfried 
Martell of Anjou, who composed a legal contribution to the synod of 
Sutri for a bishop or archbishop in Francia.” Ziezulewicz contends that 
Lorraine was the place of origin of the treatise, and suggests, on the 
basis of conceptual parallels, that the author was one of Fulbert of 
Chartres’ students,?! most likely Adelmann of Liége.? Frauenknecht is 
sceptical about the Lorraine thesis and suggests the duchy Burgundy 
as the place of origin, idenüfying the author with Bishop Helmuin of 
Autun (1018-1055). 

The discussion of the identity of the author is of interest in terms 
of the suggested link to an institutionalised environment of learning in 
Lorraine.?* Fliche directed attention to Lorraine as a reform centre,” 
and later Fuhrmann,? Macdonald,” Van Engen,” and especially Leyser 
associated the treatise with a particular tradition of learning in Lorraine; 
the radical criticism set forth by the author suggests an association with 
the polemics of Anselm of Liége and Humbert of Silva-Candida on the 
one hand, and the correspondence between the abbots of Gorze and 
Stavelot on the other.” There is very little evidence, however, to support 


28 Schmale 1979: 70; Schmale-Ott 1984: 7. 

? Schmale-Ott 1984: 6, 9. 

? Anton 1982b. 

?! 'The adherence to canon law and the stress on the prohibition of conceding the 
church to laymen link the treatise to the school of Fulbert of Chartres (Ziezulewicz 
1991). For a criticism, see Anton 1997: 579. 

3 Ziezulewicz 1996: 41. 

55 Four indications of Burgundy as the place of origin are set forth: the political situ- 
ation in the period, paleographical evidence, the author's separation between Francia 
and Burgundy, and the heavy use of Pseudo-Isidore (Frauenknecht 1992: 57-8). 

3t Schieffer 1950-51: 421 notes that these new thoughts were part of the younger 
generation's interest in canon law, including that of Wazo of Liége. For an outline of 
the masters of Liege in the 10th and 11th centuries, see Lutz 1977: 94-101. 

5 Fliche 1924. 

3 Fuhrmann 1973b: 463. 

” The theories of Wazo of Liege and the author of De ordinando pontifice were both 
much discussed in the Rhineland area; see Macdonald 1976: 9-11. 

38 In analysing Rupert of Deutz, Van Engen 1983: 42-6 underlines the particular 
scholastic tradition in Liege. 

3 Leyser 1994b: 7. 
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the hypothesis that a link existed between the law school in Lorraine 
and an institutional environment." Thus, Laudage has stressed the more 
informal relationship between Pope Stephen IX (1057-1058), the former 
archdeacon of Liége, and Bishop Wazo of Liége, and reformists such 
as Anselm of Liége, Siegfried of Gorze, Lietbert of Cambrai and the 
author of the De ordinando. According to Laudage, this informal network 
resulted in a more highly developed legal mentality. 

Presuming that the author was part of this environment in Lor- 
raine, this link 1s important for grasping the structural dynamics of the 
early-period public sphere. Parücipation in a local network of learned 
peers partly explains the appearance of the treatise prior to the papal 
reform initiatives of the 1050s. The synod of Sutri caused a public 
outcry from an environment whose social identity was based on learning 
and scholarship. Like other environments that contributed to the new 
public structures on the eve of the Gregorian revolution—manifested 
in the debates on simony and the Eucharist as well as the proto-reform 
movement of the Pataria in Milan in the 1060s—this network can be 
seen as a type of textual community, in which the identity of the entire 
group is derived from a particular approach to the textual past. In this 
case, it is the canon-law revival initiated by the collection of Burchard 
of Worms? that is the backbone for the public outburst. Hence, one 
reason for the anonymity of the author is perhaps the extent to which 
he represents the views of an entire environment rather than a single 
polemicist. 

In addition to this concern for the legal mentality, scholarship has 
stressed three other features of the treatise, two of which—the epis- 


* Funk 1936: 322; Tellenbach 1936: 124; Fuhrmann 1973b: 189-90; Anton 1982b; 
Laudage 1984: 127. 

^ Laudage 1984: 127-129. 

#2 For different views on the collection, see Pelster 1947; Fuhrmann 1973b: 444—85; 
Laudage 1984: 56-77; Hartmann 2000; Cushing 2004. Jasper 2000: 193 emphasises 
that the collection did not make much of an impact on the more extreme supporters 
of the Gregorian papacy. They preferred to use their own collections. 

4 The legal side of the treatise has been one concern in scholarship. The extensive 
use of Pseudo-Isidore is one reflection of such a reforming impulse (Funk 1936; Anton 
1982b, 1997; Frauenknecht 1992; Fuhrmann 1992). Ryan 1956: 172-4 claims that it 
reflects an emerging legal mentality. Kortüm 1993: 47, n. 59, in an investigation of 
the historical dimension to law, underlines that the De ordinando is the first systematical 
effort to relativise the universal validity of the notion of the ‘good, old law’. Fuhrmann 
1992: 226 characterises the author as ‘einen Mann von Grofer Originalitat’, and 
remarks that the arguments are not based on the precise quotations characteristic of 
a pure legal approach, but instead on literary associations. 
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copal tendency and the relationship between the sacerdotal and the 
secular powers—are dealt with later. The third concern has been with 
the argumentative method and use of rhetoric.** Opinions are divided. 
Pelster stresses the pompous rhetorical style characterised by anaphors, 
rhetorical questions, parallelisms and rhyme.* Anton claims that the 
treatise is difficult to understand due to its lack of clarity, complex deduc- 
tions, and countless authoritative references.? Schmale-Ott, however, 
Is positive, pointing out the conscious rhetorical framework structuring 
the treatise." Hartmann notes that the treatise is an early example of 
the use of dialectical reasoning.“ Formally, it resembles a letter,? albeit 
with some derivations.” 

Initially, the author justifies the polemical endeavour by referring to 
the contemporary status of the church and quoting Gregory I, conclud- 
ing that in some cases it is possible to criticise a high-ranking church- 
man, in this case a pope (1-52). Then, before a moral-philosophical 
argument is put forward (92-107), the case of Benedict IX is con- 
sidered (53-91). The argument, appended to Boethius’ reflections on 
‘bad’ (malum) and elaborating on the implications of simony, is followed 
by a discussion of simony in moral-theological and canon-law terms 
(107-19). At this point, having laid the foundation for all the arguments, 
the author presents the second case, that of Gregory VI (120-8), before 
proceeding with popularising the criticism by invoking several biblical 


^ Following Laudage 1984: 144—148, the author combines the use of historical 
precedent and historical deductions from canonical principles in order to present his 
notion of the papal office. 

5 Pelster 1941: 88-115. 

^* Anton 1982b: 19. See also Anton 1997: 583: ‘Der Autor hat demnach ein ganz 
besonderes Sensorium für Satze, die teils in der Tradition angelegt waren, teils Kühn 
aus ihr entwickelt werden konnten. Et hat sie für sein konkretes Ziel übernommen, 
akzentuiert, geformt.’ 

* This rhetoric is manifested in the gradual change of argumentative strategy as 
the author starts to attack the emperor with historical examples and begins to use a 
more emotional language (Schmale-Ott 1984: 9). 

* Hartmann 1997: 90. 

? Tt is a treatise in letter form and divided into four parts. In the first part, the 
author explains why he, who is not a bishop, dares to accuse bishops. The second 
part deals with whether it is possible to reinstate a pope that has been deposed by the 
secular ruler. The third part treats the issue of a simoniacal pope. In the last part, 
the author discusses whether a secular ruler has the right to elect and depose a pope 
(Pelster 1941: 89). 

5 Ziezulewicz 1991: 390: “The work is written in such a ways as to indicate a 
letter; however, it is incomplete. There is no salutation, and the addressee is not 
mentioned...’ 
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analogies (128-46). While the anonymous writer has thus far dealt with 
concrete cases and put forward quite a devastating criticism, the next 
description, indicating the proper way of electing a bishop, contains 
the episcopalism of the treatise (146-201). Thereafter, the role of the 
secular power in church affairs is specified using legal arguments and 
historical examples, and the author stresses the prerogative of the church 
to decide in internal matters (202-62). Like the popularising of the 
criticism following the presentation of the cases of the two popes, these 
reflections on the role of secular power introduce a polemical encounter 
with King Henry IH in person (262-302). In the last part before the 
treatise breaks off} the author conceptualises the relationship between 
secular and sacerdotal powers using historical examples (302-10). 


1. Justifying the polemical endeavour 


The introductions of the polemics of the Investiture Contest are of 
considerable value as they not only provide indicators of authorial 
intent, but also attest to how the writers approached the unprecedented 
historical situation that resulted in this upsurge of polemics. The De 
ordinando contains one of the most elaborate justificatory clauses from 
the early period, equalled only by Damian. The justification clause 
consists of two parts, each supported by separate arguments. The first 
of these, the moral theological, combines the formal elements of the 
introduction (captatio benevolentiae), a defining part of the medieval letter, 
with a functional argument derived from the contemporary historical 
circumstances: 


In relation to our/your [nostrae/vestrae| request for an investigation, we 
excuse the delayed response due to the great necessity and the disturbance 
of our period. But because of the matter of inquiry—to remedy the 
general state in relation to the disturbance in the church—we consider 
it no longer useful to carry on with our work and want to hear what it 
is that you, in the last instance, wish; “The opinion of a learned man is 
always useful, because one either learns what one already knows that one 
did not know, or acknowledges what one did not know that one did not 
know—which is even better” [Gregory I, Registrum, VII, 28]. 


?! Ad consultum nostrae/vestrae inquisitionis ex instanti necessitate et inquietudine temporis excusa- 
mus tarditatem nostrae vescriptionis. Sed cum res, unde quaeritur, generalem statum in perturbatione 
aecclesiae cupiat reformarı, utile nobis duximus diucius non debere modum nostrae intentionis ut ex 
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This moral-theological justification is frequently used in both early and 
mid-period polemics. Whatever the exact relationship to the receiver 
of the treatise—which is largely dependent on the understanding of 
the difference between nostrae and vestrae?—the disturbance within the 
church emerges as the overriding legitimising reason for the composi- 
tion,” albeit clothed in the modesty topos. Furthermore, in terms of the 
function of the written word as conflict solver, it 1s also important that 
a theme that is usually associated with the mid-period polemics surfaces 
as early as in the 1040s: the author's contention that the function of 
the text is to ‘remedy the general state'^* However, in contrast to the 
presentation of the conflict-solving function of the mid-period polemics, 
the unprecedented state of affairs renders it necessary for the author to 
provide an argument for entering the public arena as a conflict solver. 
The quote from Gregory I is of particular interest because it justifies 
more than just the polemic by attaching one functional aspect—conflict 
solution—to the general aim of ‘enlightening the public'.? The quote 
also directs attention to the protagonist’s role as conflict solver, namely 
as the ‘wise man’. Hence, the author foreshadows the intellectualisa- 
tion of the mid-period.?? Both these traits—being an intellectual and 
a conflict solver—are better appreciated if the author is considered to 
represent an intellectual environment, whose learning provides one ele- 
ment contributing to the social cohesion of the community. But whereas 
the lack of precedents for conducting a public debate in the latter half 


vobis agnoscamus, quid aliud in posterum ultra velitis. Utilis enim est semper docti viri allocutio, 
quia aut discit audiens, quod nescire se noverat, aut cognoscit, quod est amplius, id, 
quod se et nescisse nesciebat (Dop, 73). 

5 “Es ließe sich dann auch das überlieferte nostrae (inquisitionis) halten, das nicht 
gegen ein konjiziertes vestrae eingetauscht zu werden braucht: Was den Bescheid unserer 
Durchsicht betrifft, entschuldigen wir die Plumpheit unserer Antwort mit der drangenden 
Notwendigkeit und der Unruhe unserer Zeit (Fuhrmann 1992: 237). 

5 Pelster 1941: 93 finds that the request refers to a ‘reform plan’. 

5t Guido of Arazzo, Peter Damian, and Humbert of Silva Candida do not refer to 
the conflict-solving function. 

°° The function of the bishop was important in Gregory's thoughts; he portrayed 
the bishop almost like a civil servant, as well as stressed the importance of synods 
in the effort to keep the episcopate unified (Evans 1986: 124—130). See also Markus 
1997: 25-9. 

°° In terms of the theory of prologues, this difference between the early and mid- 
period justification clauses indicates a form of individualisation. Whereas the early 
justification clauses all apply the accessus ad auctoritas in order to justify the polemical 
endeavour, the mid-period polemicists start to view the text as self-authenticating. As 
a result, the author—the intellectual—as the creator of the text also becomes more 
visible. 
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of the 1040s necessitates an authoritative justification, in the mid-period 
polemics this role attributed to the intelligentsia is taken for granted, 
and attention is directed towards presenting meta-theoretical ‘rules of 
the game’ that structure the argumentative encounter." 

The second part of the justificatory clause relates the legitimacy of 
participation in a public encounter with the structures of power in the 
institutional hierarchy of the church: 


Then it was not our business to address these great matters, because we 
are in a lower order and do not hold the bishop’s power to judge. As the 
authority itself instructs us: “The higher should not be contradicted by 
the lesser”, and according to the apostle: “Never be harsh with an elder” 
[1. Tim. 5.1]. We do not want to scare you from your usual proceeding, 
but rather thank the almighty God that seeks to raise his church to a 
higher standard; we have even a word of comfort, one that knowingly 
Gregory in his register has so wisely mediated to Bishop Januarius. He 
began like this: “Never be harsh with an elder.” And thereafter added: 
“This rule should not be revered when the guilt of the elder through 
his example leads the hearts of the younger to perdition” [Gregory I, 
Registrum 9, 1].°* 


The point of departure is the fact that canon law prohibits accusations 
against a higher-ranking churchman, in this case a bishop.?? Basically, 
the author qualifies the general rule with two argumentative twists. First, 
a passage from Pope Gregory I is quoted to introduce a qualification 
of the rule in cases where the example of an ‘elder’ causes perdition 
for a ‘younger’. The biblical allegory of the shepherd and his flock is 


>” These mid-period polemicists include Wenrich of Trier, Gebhard of Salzburg, Peter 
Crassus, Guido of Ferrara, and the author of the Liber de unitate ecclesiae conservanda. 

58 Nostrum tamen non erat de talibus loqui, cum etiam in inferiorium gradu episcoporum denegetur 
nobis potestas udicandi, ut enim ipsa auctoritas nos instrui: Maiores a minoribus non debent 
redargui, secundum apostolum, qui ait: Seniorem ne increpaveris. JVec vos ab incepto terrere 
volumus, omnipotenti Deo gratias potius referentes, qui aecclesiam suam ita vult relevari in melius, 
illud certissimum solamen habentes, quod Gregorium in Registro suo Ianuario. episcopo prudenter 
exposuisse didicimus. Sic enim incipit: Seniorem ne increpaveris. Et subsequenter addit: Sed 
haec regula observanda est, cum culpa senioris exemplo suo non trahit ad interitum 
corda iuniorum (Dop, 73-4). 

°° The principle of functional qualification can be traced back to the primitive 
church, but received a more solid legal grounding first through the first four ecumenical 
councils and then by the rulings of a number of prominent popes, including Leo I and 
Nicholas II (Ullmann 1955). The Pseudo-Isidorian decretals also stress a notion of strict 
obedience to the pope as the head of the church hierarchy (Fuhrmann 1973b). In the 
early reform period, the letters of Bishop Fulbert of Chartres are powerful witness to 
the importance allotted to sustaining the institutional hierarchy. See Van Engen 1997 
for a discussion of Fulbert's use of the letter medium. 
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invoked,” enabling the author to associate the ‘elder’ with the ‘bishop’ 
and the ‘younger’ with the ‘flock’.°! The two chains—‘shepherd’, ‘elder’, 
‘bishop’ and ‘flock’, ‘younger’, ‘lesser churchmen’—are imperative as the 
allegorical bonds between the respective elements ‘elder’—‘younger’ are 
later linked in the treatise to their institutional correlate in the form of 
‘bishop’—‘lesser churchmen’. ‘The second interpretative twist consists in 
a re-conceptualisation of the qualification of Pope Gregory I; because 
the general view of the hierarchy of authorities subordinated the church 
fathers to the scripture,” the qualification of the pope is presented 
as a direct manifestation of God as the highest authority. Hence, by 
postulating the concordance between the ‘almighty God’ and Gregory, 
and thus setting up an abstract moral-theological criterion that justifies 
resistance to an elder, the result is a contextualised interpretation of 
the scriptural passage.” 

This argument is of great interest in terms of the early-period notion 
of public opinion. While the first part justifies the treatise in terms of the 
conflict-solving potential of a ‘wise man’, the second part refers to the 
justification of ‘criticism’ and the possibility of criticising an ‘elder’. 
The public nature of this criticism should also be noted: the historical 
circumstances of the quote from Gregory are applied by analogy to 
the present circumstance. The uniqueness of this justificatory clause in 
the polemical literature excludes the possibility of regarding it solely as 
a modesty topos. Rather, the interpretative use of Gregory I to qualify 
a scriptural rule, thereby establishing wider confines as to what can 
be regarded as legitimate criticism, probably reflects the nature of the 
nascent public sphere of the mid-eleventh century. The ambivalence 
in terms of structures of authority, then, can be explained by struc- 
tural changes in the public sphere: a semi-elitist public sphere and its 
relatively autonomous form of discourse were gradually replacing an 


60 


The biblical similie of the shepherd and the flock was frequently applied by the 
Gregorian reform papacy, but always linked to the conception of ‘obedience’ or ‘loyalty’. 
In the second polemical letter to Hermann of Metz it was a part of the moral-theological 
justification for applying the power to bind and to loose against kings. 

6! This exemplifies that signification, symbolisation, and allegorisation were neither 
arbitrary nor subjective literary means in the Middle Ages (Ladner 1983: 251). 

9?" Gregory was an epochal figure in presenting the notion of the ‘three orders’ and 
the allegorical use of angelic hierarchies in heaven as an argument for the acceptance 
of higher and lower ranks on earth. 

55 The author is not interested in undermining the institutional hierarchy, since 
the criticism only anticipates the later reformist and episcopal redefinitions of the 
hierarchy. 
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elitist public sphere and its restricted form of discourse. This probably 
explains the fact that the sole occurrence of these clauses is in the 
early-period writings.“ The quoted passages, however, reflect not only 
the clash between two ideas of the public sphere, but also the force of 
these two structures. The hierarchical conception of Christian society as 
an element in the ‘right order’ is one facet of the elitist public sphere, 
the argumentative correlate of which was a demonstrative discourse 
indebted to the use of authorities. Paradoxically, the justificatory clause 
is based on the very same elements—hierarchy and authorities—but 
through interpretative ingenuity the author inverts the conclusion based 
on similar formal (hierarchy, authorities) and substantial premises (‘never 
be harsh with an elder’). In a wider perspective, the author foreshadows 
the later discussion of Matt. 10.24 (‘a pupil does not rank above his 
teacher’) in relation to the papal primate. He also introduces one of 
the most prominent discursive characteristics of the polemics, namely 
the concern with interpretation. Being premised on a society more 
accustomed to the written word, the almost simultaneous re-emergence 
of the written culture and of public debate was important in moulding 
the literary culture. Basically, texts are juggled in order to establish a 
concordance between the scripture and the passage from Gregory. ‘This 
acknowledgement of the subjective aspect of the interpretative act is 
even more clearly expressed in the advocacy of episcopalism.°® What 
is lacking, however, is the methodical awareness that appears forcefully 
in the mid- and late-period polemics. 


2. Radicalising the criticism 


‘Two further references to Pope Gregory I follow, in which he addresses 
a bishop, Columbus: *No human matter or power should distract you 


ĉ Consequently, the ‘logic of public debate’ invoked by the early-period polemicists 
gradually led to the establishment of the semi-elitist public sphere. Thus, the mid-period 
polemical writers did not find it necessary to provide justification clauses. 

® The biblical phrase was used both to justify lay criticism against clerics and to 
attack hierocratic claims, as is most forcefully specified in the Dictatus papae (Reg, 2, 
55a). For a discussion, see Hartmann 1991b. 

& "The justification clause is only the first side to an approach that includes the her- 
meneutical adaptation of moral-philosophical, moral-theological, legal, and historical 
textual epistemologies; see below, Conclusion. 
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from the zeal for equity, but, supported by the precept of the Lord, 
detest all that stands opposed to the just opinion...’ The second 
quote suggests the practical consequences of failure to punish those 
who stray from the ‘right order’: “The life vigour of the church order 
is undermined when attempted illicit acts, together with impudence, 
are not punished’.®® 

The radicalising of the criticism contains two elements, one quantita- 
tive and one qualitative. With regard to the quantitative aspect, criticism 
not only of the ‘bishop’, defined as the ‘elder’ or allegorically as the 
‘shepherd’, is justified, but also in principle of anyone who contradicts 
the ‘just opinion’. The qualitative dimension consists of the addition 
to this formal right to criticise, of a moral-theological duty to ‘detest’. 
Consequently, a functional argument is deductively attached to the 
initial justification of the treatise, that is to remedy the disturbance in 
the church. The polemical twist is evident: the contemporary ‘loss of 
vigour’ is caused by a neglect of the Christian duty to ‘detest’. Thus 
far, the author has addressed the audience in terms of a formal scheme 
that has justified the right and duty to criticise the ‘unjust’, as defined 
in relation to the ‘loss of vigour’. In the next passages, the focus is 
shifted from the public towards the private aspect of the ‘right order’. 
The public duty is linked to a private moral-philosophical narrative by 
adding a legal argument: a quote from Pseudo-Damasus which stresses 
the moral-theological responsibility that falls on those who refrain from 
resisting a ‘wicked person’.”” Then the author paraphrases Boethius, 
premising the later philosophical argument: 


°” [uxta eundem Gregorium. Columbo episcopo ita prosequentem: Nulla res vos ab aequitatis 
studio, nulla suspendat potentia personarum, sed innitens praeceptis dominicis omnia 
quae sunt rectitudini adversa, contempne, in defendendas partes 1usticiae constanter 
insiste, odia pro veritate, si qua sunt, sustinere non renuas, ut tanto maiorem in adventu 
redemptoris nostri fructum mercedis invenias, quanto eius mandata non neglegens in 
favorem te iustitiae et defensionem inpenderis (Dop, 74). 

55 See also Anton 1982b: 23: ‘Im ganzen Gedankengang kommt demnach dem 
“aecclesiastici ordinis vigor" sowie der "auctoritas et disciplina aecclesiastica” wesent- 
liche Bedeutung zu; sie sind das Kriterium, an dem das Verhalten eines “episcopus” 
zu messen ist.’ 

® Quia aecclesiastici ordinis vigor confunditur, si temere illicita praesumantur aut 
inpune non concessa temptantur...(Dop, 74). 

70, idcirco obviandum est illis secundum Damasum: Qui potest obviare et perturbare 
perversos et non facit, nihil est aliud, quam favere eorum inpietati; non enim caret 
scrupulo societatis occultae, qui manifesto facinori desinit obviare (Dop, 74). 
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The wicked, he [Boethius] said—not excluding the bishops in question 
as long as they are wicked—stops functioning [esse desistit]; one should 
also investigate whether it is a legitimate bishop who is to be accused; if 
not, he should neither be followed nor tolerated."' 


The principle is formulated in accordance with the above outlined 
right and duty to criticise even ‘the great bishop’. By forging a link to 
the moral-philosophical notion of Boethius,” the functional scheme is 
elaborated: the bishop stops functioning in his public role as a bishop. 
While this salva fide or heresy clause has a long history, its application 
to the pope is innovative and it is only used in relation to the pope in 
the treatise De sancta Romana ecclesiae from 1053.” Hence, the right and 
duty to criticise is supplemented by another general principle from the 
justification clause: a ‘wicked person’, in this case a bishop, 1s barred 
from holding office. Different versions of this argument—establishing 
a causal bond between the private and the public sides of a person 
in office—permeated the polemical literature.’ Argumentatively, the 
main problem was how to forge the necessary link between these two 
dimensions. In most cases, deductive or inductive empirical attesta- 
tion mediates between the private and public dimensions, often using 
transpersonal schemes to add an objective moral-theological dimension 
to the argument.” 

The author initially distinguishes between nomen and res: ‘One should 
neither think nor contend that that which is in reality and that which 
only has a name effectuate the same.’”° After remarking, ‘No one is 


7! Perversos dixit nec episcopos tales excepit, dum in eo, quod perversus episcopus esse desinit. 
Videatur autem, an legaliter episcopus sit, qui redarguendus est, alioquin nec sequendus nec tolerandus 
est (Dop, 74—5). 

? Bocthius, Consolatio philosophiae, IV, 3, 15, 71: Hoc igitur modo quicquid a bono deficit esse 
desistit. Quo fit ut mali desinant esse quod fuerant. For different perspectives on Boethius and 
the Consolatio philosophiae, see Laistner 1957; Knowles 1962; Beaumont 1981; Crabbe 
1981; Kirkby 1981; Marenbon 1983: 33-42; Colish 1990b: 272-90; Evans 1994: 32; 
Nauta 1997a, 1997b. 

7 Anton 1982b: 25-27: ‘Erst im wohl 1053 entstandenen Traktat “De sancta Romana 
ecclesia” wurde theoretisch und explizit die “salva fide"— oder Häresieklausel auf 
den Papst angewandt und naherein mit dem seine Gerichtsexemption statuierenden 
Constitutum in Verbindung gebracht...” For different perspectives on the De sancta 
Romana ecclesiae, see Ullmann 1976a; Dischner 1996: 79. 

™ The close link between the private character and the public behaviour in office 
regarding churchmen is part of the literary heritage from the vita-tradition. 

? From a legal perspective, a clearly delineated conceptualision of the relationship 
between the private and the public aspects was conditioned on the emerging legal 
realism of the period. 

79 Non enim credendum vel dicendum est identidem valere id, quod in re est et quod solo nomine 


est (Dop, 75-6). 
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more wicked than one who contradicts the authority and discipline of 
the church", two biblical passages are paraphrased. The first equates 
obedience to God with resistance to evil (Act. 5.29) (Dop, 76), and 
the second introduces simony as the main theme of the subsequent 
discussion: 


What openly contradicts the truth more than when someone equates the 
gift of the Holy Spirit with money, or when that which God alone can 
give is used with power and terror to heighten one's own power. ..?7? 


This dialectic between nomen and res has been called a ‘Grundkate- 


gorie frühmittelalterlichen Staatsdenkens’,” and the author applies this 


nomen theory in two ways. It adds a pragmatic level to the theoreti- 
cal scheme.?! Furthermore, the distinction refers back to the moral- 
philosophical category ‘wicked’ and establishes the formal basis for 
the subsequent moral-theological substantiation of the category. More 
generally, the first part of the treatise lays the foundation for the sub- 
sequent attack on Pope Benedict IX. The author justifies the universal 
right to criticise any person who contradicts the ‘truth’—in this case 
specified as simony®*—in terms of a duty of a ‘teacher’ to enlighten the 
‘younger’. On the private side, the moral-philosophical link between a 
‘wicked’ person and the functional disqualification as ‘bishop’ directs 
attention to moral-theological outcomes and prepares the way for the 


™ Nec magis quidem quisque perversus est, quam qui auctoritati et aecclesiasticae disciplinae 
adversarius est (Dop, 76). 

78 Whereas the problem of simony surely is one main concern of the author 
(Laudage 1984: 148), it should not detract attention from the political-theoretical sides 
of the treatise. 

Quid enim veritati apercius reluctans, quam quis Spiritus sancti dona pecuniae comparans, vel 
quod soli Deo dare est, vi aut terrore ditioni suae vendicans aut cuiusvis quantalibet potestate terminos 
proximi vel, ut ita dicam, magistri usurpans? (Dop, 76). 

8 The nomen theory was first clearly expressed in the notion of Charlemagne’s 
emperorship. Beumann 1958: 534 claims that the antithesis between nomen und res, 
nomen and potestas, shows that the Middle Ages tried to distinguish between rulers in 
terms of behaviour. Thus, the Romans and the pope did not give the Frankish king 
that which already belonged to him; Rome conceded the nomen but not the potestas. 
Borst 1964: 45, 49 distinguishes three aspects of the nomen theory in the Carolingian 
period. First, the name is worthless and powerless. A second aspect attributes power 
to the word, while the third invests a religious dimension to the theory. See also Peters 
1970; Buc 2001b: 24. 

*! Following Beumann 1958: 531, the theory should not be considered nominalistic 
and is closely linked to the conception of the ordo. 

*' The medieval conception of simony was linked to a number of other biblical 
ideas in the form of the seven deadly sins. Consequently, denunciations of avarice 
occurred in attacks on simony, although simony did not necessarily involve money; 
see Bloomfield 1967; Wenzel 1968; Little 1971. 
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later legal elaboration. Rhetorically, the entire section is devoid of ad 
hominem rhetoric. A subtle praemunitio is nevertheless invoked: the harsh 
moral-theological condemnation of simony predisposes the readers 
against anyone committing this sin. In sum, the effort to justify the 
treatise lends support to the suggestion that it was composed on the 
writer's own initiative. 


3. The case of. Pope Benedict LX 


In the next section, the deposition of Pope Benedict IX at the synod 
of Sutri is used to exemplify an illegitimate procedure for electing and 
deposing a pope. Formally, the sections are linked by the effectuation 
of the praemunitio that ended the previous section, invoking the moral- 
philosophical notion ‘wicked’: 


... first it should be said that because of the illegal proceeding of the 
Romans, he was reinstated in his former order after deposition, even 
though no law prohibits reinstatement after an illegal deposition; moreover, 
it is not wrong that this happened without guilt being present." 


The three keywords of this passage—reinstatement, illegal deposition, 
guilt—lay the foundation for the historical analogy of Pope Liberius 
(352-66) that follows: Emperor Constantine deposed Liberius because 
he was unwilling to take part in the Arian heresy only to have this 
edict revoked after the temporary pope, Felix, had been rejected by the 
Arians.” The historical evidence, mainly based on the Liber Pontificalis ,?? 


3 Tt is not the receiver of the treatise who has asked the author to answer a set of 
questions, but rather the author himself who has taken the initiative to propagandise 
his views (Fuhrmann 1992: 223-37). Frauenknecht 1992: 65 asks whether the receiver 
is a real person or just a fictive entity. 

8t |. procedat ab exordio, quem ex depositione relevatum nunc habet improba Romanorum provectio, 
cum tamen depositione non legitima restitutionem nulla lex quandoque prohibeat, nec absurdum sit id 
olim evenisse sine culpa (Dop, 77). 

3 Siquidem Liberius Romanae aecclesiae papa instante Arriana heresi cum consentire 
noluisset, a Constantio imperatore exilio deputatus est. Hic itaque ex consilio sacerdo- 
tum Felicem interim eiusdem loci ordinavit episcopum; /andem vero de exilio revocatus ab 
Arriams eiecto Felice loco suo restituitur Liberius nullo calumpmante, nullo adversante, imo, ut nobis 
videtur, in eo salva auctoritate (Dop, 77-9). 

8° The first part is a relatively accurate paraphrase from the Liber Pontificalis, 207: 
Hic exilio deportatur a Constantio eo quod noluisset heresi arrianae consentire, et fecit in exilio annos 
III. et congregans sacerdotes cum consilio eorum Liberius ordinavit in locum eius Felicem presbiterum 
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is followed by an interpretative allegory,” depicting the church as the 
bride of Christ that elects the bishops in the place of Christ.? The 
remaining Christians are depicted as the ‘children’ of the ‘bridegroom’ 


and the ‘bride’.® To be a Christian, situated at a given place in the 


functional hierarchy, demands an adherence to *unity':? ‘A person 


who falls away from the unity, is neither bride nor the friend of the 
bride.?' This frequently applied allegory is used to re-address the case 
of Liberius: *Liberius was namely a legitimate bridegroom as well as a 
true friend. Similarly, he was rightly given his church back, because of 
the force of the right to return home [ postlimio].'*? The Liberius analogy 
closes with two references to canon law. The first of these is a letter 
from Pope Leo I to Bishop Nicetas of Aquileia, invoking yet another 
analogy, this time addressing the indissolubility of marriage." In cases 
where a woman whose husband has been captured remarries, she is still 
committed to the first husband should he return home; if she refuses, 
she is excommunicated from the Christian community (Dop, 79). The 
second canon-law attestation concerns property law: in order to remedy 
the problem of misuse of property, the papal decree orders that the 
property with all privileges be returned to the previous bishop.?* 


episcopum, venerabilem. virum. For a discussion, see Frauenknecht 1992: 34; Fuhrmann 
1992: 234, n. 39 

87 Whitman 1987 distinguishes between interpretive allegory and compositional 
allegory. While the interpretive type attempts to discover the truth behind a text, the 
compositional allegory personifies abstract concepts and often builds a narrative around 
them. Both types, however, share some characteristics: Allegory never produces a “defini- 
tive”, much a less a “perfected” text. It rather achieves various states of equilibrium, 
adjusting to uneven and overlapping pressures and is constantly susceptible to disequi- 
librium and readjustment’ (Whitman 1987: 10). See also Whitman 2000a, 2000b. 

88 Si enim humana caelestibus liceat comparare—docent enim carnalia, quae spiritualia 
sunt—aecclesia sponsa Christi est, episcopi loco Christi funguntur (Dop, 78). McLaughlin 
1998 correctly remarks that the author goes beyond his 9th century predecessors in 
using the law of marriage to link the bishop of Rome to his church. 

99? Porro caeteri quique fideles filii sponsi et sponsae (Dop, 78). 

99 Nec officit numerus episcoporum, quos unanimitas debet efficere unum (Dop, 78). 

9! Si autem unum sunt, et sponsus sunt (Dop, 78). 

>? Liberius namque et legitime sponsus et vere fuit amicus. Ideo aecclesiam. suam iure recepit 
postliminio reversus (Dop, 79). 

*?* The quote perhaps stems from the rubric of Leo's letter to Niceta of Aquilea; 
see Frauenknecht 1992: 79. 

* At alibi memoratus Leo: Nec quisquam ita careat propriis, ut alter utatur alienis. 
Ouem ita errorem omnes relinquant, ut nemini quidem honor perire debeat, sed pri- 
oribus episcopis cum omni privilegio ius proprium reformetur (Dop, 79-80). The text 
is slightly altered by the Pseudo-Isidorean transmission: Ne quisquam ita careat. proprüs, 
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The reasoning has, on occasion, been seen to lack clarity,” and it 
may appear strange, to say the least. It is faulty mainly because the 
author applies analogies and allegories in order to link arguments 
derived from history, theology, Roman law and canon law to the case 
of Pope Liberius. While the argumentative intention is quite apparent— 
to establish the historical case of Pope Liberius as an antithetical com- 
parative point of departure—the writer fails in his effort to abstract the 
legal essence. Although the historical argument, if one overlooks the 
anachronistic approach, establishes a functional analogy, the theological 
allegory only makes sense within the overall argumentative context.” 
Still, it has to be present, partly because of the felt necessity to include 
a moral-theological dimension, and partly because it serves to certify 
the status of Liberius as ‘bridegroom’.”’ On the positive side, the image 
of the bishop as bridegroom connects the initial presentation of the 
case in the form of the three keywords reinstatement, illegal deposi- 
tion, and guilt to the case of Liberius.” The example of a legitimate 
reinstatement after an illegal deposition makes sense in terms of the 
following treatment of the private aspects of the case of Benedict. 
Thus, the initial moral-theological discussion of the public side of a 
legitimate reinstatement prepares the way for the investigation of the 
private side, using a different approach: moral philosophy. 

The reference to the Roman-law notion of the ‘right to return home’ 
is of historical interest in terms of the application of Roman law in 


ut alter utatur alienis. Quem ita errorem. omnes relinquant, ut nemini quidem. perire honor debeat, 
sed prioribus episcopis cum omni privilegio suo ius proprium reformetur (Pseudo-Isidore, Decretales 
(Praefatio Pseudoisidor), ch. 6, 18). 

3 The author's lack of clarity has been noted in previous research (Anton 1982b: 
19). However, while this is correct in relation to the argument in question, lack of 
clarity can hardly be said to characterise the entre treatise. 

% The first reference to the law of marriage has only a metaphorical connection to 
the case of Liberius and is even less relevant to the case of Benedict IX. The second 
part, however, provides a canon-law based specification of the Roman-law reference 
dealing with legal status in general. Still, while the relevance of the legal argument in 
relation to Liberius is present, the core of the argument, ‘property’, renders the link to 
the case of Benedict IX metaphorical. The same is true with regard to the allegation 
of simony on the part of the pope. 

? With regard to the later episcopal section of the treatise, the author does not 
capitalise on using the image to present the bishop as the sole receiver of this divine 
marriage with the church. In the early 13th century, Pope Innocent III would inter- 
pret the image in papal terms: since only God can dissolve a marriage and since the 
pope is Peter's vicar on earth, it 1s only the pope who can ordain and depose bishops 
(Pennington 1977, 1984). 

3 The author invokes the canon law of marriage in order to evaluate the legitimacy 
of the various candidates in a contested episcopal election (McLaughlin 1998: 214—5). 
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the polemical literature.? Formally the phrase is correctly applied as 
it ensures the legal status of a person returning from imprisonment. ^? 
Nevertheless, the use of such an example illustrates the relative lack 
of legal contextualisation apparent in the early use of the corpus: the 
author fails to address the question of whether secular Roman law can 
be applied in the religious field in general and to a bishop in particular. 
In addition, it also signifies a general failure to differentiate between 
private and public law. In this case, Roman private law is used in rela- 
tion to the public office of pope. This confusion can be explained by 
the fact that Roman law was less concerned with public law and that 
the distinction between the two categories was often blurry.” Second, 
because the author was most likely quoting from the second council of 
Seville (619),? he perhaps assumed that this was part of the rulings 
of a church council. 

'The reason for this aside 1s obviously to present the case of Liberius 
as an exemplum of the legitimate reinstatement of a deposed pope. 
When the case of Benedict IX is reintroduced in the next passage, the 
epistemological link with the exemplum of Liberius 1s achieved by several 
rhetorical questions revolving round the matter of property: ‘But what 
was given back to the person [Benedict IX] who is at the centre of this 
deliberation? What power, what property had he; what did he lose? To 
whom did he give what; from whom did he receive what?" ? With the 
exception of the legal link to the second canon-law argument, this pas- 
sage serves as a thematic introduction to a reconsideration of the 1ssue 
of simony: ‘He had money; he lost it because he applied it wrongly. 
'The gift of the Holy Spirit that he had illicitly worked for, he gave away 
himself; the anathema of Maranatha he received for himself [1. Cor. 
16.22]."?* Thus, the author answers the initially proposed questions 


*9 Ziezulewicz 1996: 41, 49—50 finds the tract to be important because it touches 
on key aspects of the reform movement and also because it shows the early reform 
movements' affinity with Roman-law sources. 

10 Cod. Theod. 5, 7, 1; Cod. Just. VIII, 50, 19. 

10! Two interpretive problems faced the polemicists’ use of Roman law. First, the 
particular Roman legal terms were frequently quoted out of context. Second, because 
Roman law was originally distinguished from the religious sphere, confusion occured 
when this legal corpus became part of a Christian scheme. For a discussion, see below, 
5. Peter Crassus and the legal renaissance of the eleventh century (c. 1080-1084). 

12 Fuhrmann 1992: 231. 

103 Sed illi, unde nobis principaliter sermo, quid reformatur? Quod ius, quae proprietas; quid habuit, 
quid perdidit? Quid quis ei abstulit, quid a quo recepit? (Dop, 80). 

10 Pecuniam habuit, male dando perdidit, donum Spiritus sancti illicite appetitum ipse sibi abstulit, 
anathema maranatha a se ipso recipit (Dop, 80). 
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by linking them to simony, and thereby concludes the rhetorical prae- 
munitio from the end of the first section. 


4. The moral-philosophical argument 


The author then replaces moral theology, canon law and exemplary 
history with the moral-philosophical scheme, containing the dichotomy 
just/wicked: 


Not every nothing is for sure a nothing, but that which is even worse; 
sin and death is a nothing in relation to ‘life’. Furthermore, it is said of 
the condemned: “They think they are something, while they are nothing.’ 
And the philosophy self said: “The wicked are nothing? Sin is wicked. 
One who acts wickedly is nothing. This person [Benedikt IX] buys the 
gift of the Holy Spirit [Act. 8.20], and that 1s sin. But the sin we call 
wicked. Thus, every sin is also a nothing.'” 


Argumentatively, the link between the justificatory clause and the treat- 
ment of Benedict is sustained not only by invoking the moral-philosophical 
frame and the concomitant notion of ‘wicked’, but also by the earlier 
philosophical distinction between nomen and res. This moral-philosophical 
turn is perhaps spurred on by Benedict, whose behaviour is charac- 
terised as that of an ‘unjust pontif. ? As in the introduction of the 
philosophical argument, it is Boethius who is the authority." Moreover, 
the dialecüc between nomen and res 1s drawn upon in order to render 
the ‘condemned’ worthless by addressing the ontological aspects of 
the case—‘they think they are something while they are nothing’. This 
clarification, however, is only one of several arguments. In addition, the 
notion of ‘wicked’ is integrated into a moral-philosophical hierarchy 


105 Non illud nichil omnino nichil, sed, quod peius est, peccatum et mors, quod ad vitam nichil. 
Unde et de reprobis dicitur: Putant enim aliquid se esse, cum nichil sint. Et ipsa philosophia: Malum 
nichil est. Peccatum autem malum est. Igitur qui male agit, nichil est. Hic autem donum Spiritus 
sancti comparavit, quod peccatum est. At peccatum malum esse diximus. Unde et iste malus nichil 
est (Dop, 80-1). 

106 Pope Leo IX characterises him as an ‘unjust pontiff’ (PL, 143, col. 779c), whereas 
Damian mentions that the pope ‘lived in a beastly manner’ (Damian, Letters, 4, 72). 
Poole 1917: 218 underlines that “Benedict was evidently a negligent pope, very likely 
a profligate man.’ 

107 The relevant passages from Boethius are IV, 2, 33-4, 68: Quod quidem cuipiam 
mirum forte videatur, ut malos, qui plures hominum sunt, eosdem non esse dicamus; sed ita sese res 
habent; IV, 2, 39, 69: nam si, uti paulo ante collegimus, malum nihil est, cum mala tantummodo 
possint, nihil posse improbos liquet. 
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that distinguishes between different degrees of ‘wickedness’. Accord- 
ing to the author, the worst ‘nothing’ pertains to ‘sin’ and ‘life’. By 
attaching to Boethius the idea that ‘the wicked is nothing’, the author 
juxtaposes his already established hierarchy in which ‘sin’ is the worst 
‘nothing’ to the phrase about Boethius which concludes that ‘sin is 
wicked’. Then, the chain ‘worst nothing = sin = wicked’ is related to 
the distinction between nomen and res, now specified by being tied to 
‘sin’ and ‘wicked’. Finally, the polemical side emerges, as ‘this person’, 
Benedict IX, is rhetorically associated with the ‘condemned’ because 
he commits the ‘worst nothing’ in the form of a ‘sin’. This ‘sin’, then, 
is simony, and the conclusion is that because ‘sin’ is ‘wicked’ it is also 
the ‘worst nothing’. 

Three argumentative approaches have been employed. For once the 
author establishes a moral-theological hierarchy—‘sin’, *wicked'—that 
is deductively attached to ‘this person’ and ‘simony’ as contemporary 
examples of a ‘worse nothing’. In conclusion, the deductive chain 
is simply inverted, making ‘this person’ and ‘simony’ examples of a 
‘worse nothing’ and thereby depriving the ontological fundament of 
these examples of a ‘worse nothing’. Dialectical reasoning by means 
of syllogisms is the second method.'™ Basically, the entire argument is 
structured as a syllogism based on the moral-philosophical distinction 
between nomen and res. ‘The first premise is ‘wicked = nothing’, while 
the second is ‘sin = wicked’. The logical conclusion, then, is that ‘sin 
= nothing’. With regard to the dialectical moment, it is achieved by 
the inclusion of Benedict IX: because he has committed a sin that is 
nothing, it follows that he not only issued a moral-theological con- 
demnation of himself as ‘sin = wicked’, but also that Benedict a priori 
1s debarred from acting as pope because of his ontological status as 
‘wicked = nothing’. 

In a wider perspective, this philosophical argument is not only logi- 
cally consistent and relatively complex, but it is also one of the few 
instances of moral-philosophical reasoning in the polemical literature. 
It is difficult to distinguish between philosophy and theology in this 
period.'? In the few instances of philosophical reasoning found in the 


108 Laudage 1984: 148 claims correctly that the treatise displays aspects of pre-scho- 


lastic thinking. It should be added that dialectical reasoning is best displayed in the 
moral-philosophical argument. For views on the subject, see Grabmann 1956; Ehlers 
1974; Holopainen 1995; Kuchenbuch 1997; Luscombe 1997; von Moos 1997. 

19 It has been questioned whether it makes much sense to distinguish not only 
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polemics an overshadowing moral theology usually determines the 
moral-philosophical approach.''” In this case, the argument is relatively 
autonomous, set apart as an independent authority (‘the philosophy 
self said’), using a specific method (dialectic), and introduced before 
the main moral-theological argument. Notwithstanding he autonomous 
treatment and implied philosophical learning, the intention is hardly 
to write philosophy; by defining simony as a ‘sin’ committed by ‘this 
person’ (Benedict [X), the author not only deductively applies the 
moral-philosophical scheme in discussing a specific issue, but also lays 


the foundation for the moral-theological and canon-law treatment of 


the theme of 'simony'.!!! 


5. Simony, moral theology and canon law 


In spite of the introduction of moral theology and canon law, in addition 
to Roman law and moral philosophy,'” the discussion has been quite 
sketchy. It is only in the discussion of simony that the moral-theological 
and canon-law arguments are further developed. In order to acknowl- 
edge the epochal significance of the treatise, it should be mentioned that 
of the numerous contemporary observations of simony!?—of which 


Thietmar of Merseburg is a representative figure!!'—only relatively 


between philosophy and theology, but also between philosophy and other types of 
thought, including logical, grammatical, and scientific thought; see Marenbon 1983: 
vii. For other treatments of the medieval philosophical inheritance, see Gilson 1955; 
Dronke 1988; Colish 1990a, 1990b; Nederman 1991a; Evans 1994. 

110 While some of the intellectuals involved in the Investiture Contest wrote philo- 
sophical tracts (Anselm of Canterbury, Gerhoch of Reichersberg, Gilbert Crispin, Rupert 
of Deutz, Manegold of Lautenbach) it is only Manegold's Liber contra Wolfelmum that 
can be regarded as a part of the polemical endeavour of the Contest. 

!! According to Laudage 1984: 149, the notion of simony is the most important 
side to the treatise and three basic ideas underlie the ‘Priesterideal’: *1. daß bei passiver 
oder aktiver Simonie die Ausübung eines kirchlichen Amtes grundsátzlich ausgeschlos- 
sen sei, 2. daß die Einsetzung der höchsten Priester nur durch die kanonische Wahl 
des Klerus erfolgen kónne, nicht jedoch durch das Kirchenvolk, und 3. daB Laien 
grundsatzlich keine Verfügungsgewalt über kirchliche Weihegrad zustehe, sondern nur 
Bischöfen und Klerikern.’ 

!? See above, 4. The moral-philosophical argument. 

!5 Following Tellenbach 1993: 143, the impression of a growth in simoniacal activ- 
ity in the 11th century is probably due more to polemical zeal than a reflection of 
real development. 

!* See Lippelt 1973; Warner 2001; Bagge 2002: 152-162. 
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few voice criticism and still fewer discuss simony from a theoretical 
perspective.!? In the tenth century, Atto of Vercelli specified that the 
sale of bishoprics by lay princes was to be considered simony;!'^ while 
Abbo of Fleury both condemned the custom!" and enumerated the 
three forms of simony.!'? Fulbert of Chartres mentions simony once in 
his letters, in writing to Count Stephen of Troyes from 1021.!? Wipo 
speaks of the ‘heresy of simony’ in relation to Conrad II, and Rudolf 
Glaber is worried by the spread of ‘this evil’ to France and Italy."! 
The author of the Vita Leonis LX also paints a gloomy picture of the 
period prior to the 1050s.'? In addition, there is evidence of popular 


!^ Monastic cartularies show that entry into religious communities in the 12th 


century was accompanied with gifts. The letter collections of 12th century church- 
men contain numerous examples of the same. Social and economic transactions were 
accepted without comment before the 12th century, and it is only Pope Alexander III 
who attempted to put into practice the views of the canonists on simoniacal entry 
(Lynch 1976). 

116 Russell 1965: 129. 

17 “But in truth the Holy Spirit has said through the mouth of the blessed Pope 
Gregory “that that benediction shall turn for them into a malediction who is thus 
promoted to be a heretic, and by this malediction he shall have no profit who thinks 
for the sake of money to invade an office in the church.” The custom has now grown 
so much that laymen sell bishoprics [...] And if you ask them who made them bishops 
they will answer quite freely, saying “I was recently ordained by the archbishop, and 
gave him a hundred shillings to have episcopal consecration” ’ (Abbo, Apologeticus, col. 
465ff). On Abbo, see Lutz 1977: 43-50; Mostert 1987; Peden 2001. 

"8 They are: the sale of priestly ordinations by a bishop, the sale of episcopal 
consecrations by a metropolitan, and the sale of any ecclesiastical office by lay princes 
(Abbo, Apologeticus, 466 cd). 

"9 Fulbert of Chartres, Letters, 92: ‘If in electing a bishop for your city you were 
proceeding in accordance with the law, you would have our humble support in so far 
as is just and proper. But now it is rumoured both in the court and outside that the 
clerk whom you wish to elect has lured your favour with the whistling of promises and 
the bir-lime of money.’ See Baron 1966: 110-76. 

20 “There the heresy of simony appeared and then swiftly vanished. For after the 
king and queen had accepted an immense sum for the bishopric from a certain cleric, 
a nobleman called Udalric, the king was subsequently moved to repent and took a vow 
that he would henceforth take no money for a bishopric or abbacy, a vow which he 
kept fairly well’ (Wipo, Ghesta Chuonradi, 8). Wipo's rex iustus ideology and idea of the 
‘right order’ were inspired by the reform movement as it was expressed in the milieu 
around Henry III (Bagge 2002: 228). 

?! “This evil was not confined to the French bishops: it was especially prevalent 
throughout Italy. All church offices were then for sale like secular goods in the market- 
place’ (Rudolf Glaber, Historiarum libri quinqve, 253). See also France & Reynolds 1993. 

122 Vita Leonis IX., 154: simoniacam etiam haeresim damnavit, quae iam nonnullas mundi partes 
invaserat.... For views on the vila, see Drehmann 1908; Hoesch 1970; Krause 1976; 
Herbers 2002; Robinson 2004a. 
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diffusion in the figure of Simon Magus in popular songs and rhymes 
in the tenth- and eleventh centuries.’ 

The discussion starts by invoking the earlier introduced notion of 
‘truth’ and its antithesis *simony', before specifying the punishment in the 
form of excommunication (Dop, 81). After three quotes that provide the 
traditional definition of simony in terms of ‘money’, ‘recommendation’ 
and ‘friendship’,'** the canon-law section is introduced with the explicit 
intention of corroborating the theological evidence: ‘If this is confirmed, 
he should, in accordance with the decree of the council of Nicaea, be 
deposed. The councils of Chalcedon and Bracara do not confirm this 
any less, and above all the decrees of the Roman bishops." Further 
references are offered"^ before the canon-law section concludes with 
a letter from Pope Gelasius stressing the importance of staying away 
from simony because the giver, as well as the receiver, will be struck by 
the heresy of simony.!” After this transition from the moral-theological 
to the canon-law argument,"? the scheme is applied to the deposition 
of Benedict IX. The author starts by referring to the pope's possible 
self-condemnation at the synod of Sutri.” Then, the notion of criti- 
cism from the introduction resurfaces: “You should remember that the 


123 Cowdrey 1993c discusses Southern Italy. 

7* One is from Pseudo-Clement and stresses that the papacy is debarred for those 
guided by cupidity (Dop, 81). A second from Pope Gregory I states that the honour 
of the pallium should not be given away (Dop, 81). The third quote, also from Pope 
Gregory I, defines the holy office negatively: *No one should approach a holy office by 
the means of money, recommendation, or friendship’ (Ut ad sacrum ordinem nullus 
aut datione peccuniae aut patrocinio personarum aut iure propinquitatis accedat (Dop, 81)). 
Pope Gregory's definition of simony was the basis for discussions in the Carolingian 
period as well as during the Investiture Contest (Meier-Welcker 1953). 

5 Quod si compertum fuerit, ex decreto Niceni concilii deponatur. Calchidonense autem con- 
cilium nichilominus et Bracarense asserunt et insuper ubique decretalia Romanorum pontificum (Dop, 
81-2). 

6 [n order to specify the ‘decrees of the Roman bishops’, the author quotes a 
papal letter of Leo I stressing the illegitimacy of holding an office if it is received 
contrary to the divine precepts (Non enim putandus honor ille legitimus, qui fuerit 
contra praecepta divinae legis collatus (Dop, 82)). According to the author, this is sup- 
ported also by the Popes Symmachus and Hormisdas (Hoc afırmat Simachus papa, hoc 
quoque Hormisda...(Dop, 82)). 

127 Quos, inquit, mercatos esse precio sacram dignitatem constiterit, convictos oportet 
nos arceri, quia dantem pariter accipientemque simoniaca heresis involvit (Dop, 82). 

128 Zimmermann 1968: 138 finds that the legal argument provides evidence for the 
depravity of simony. Anton 1982b: 35 notes that the legal argument focuses on the 
general legitimacy of deposing a simoniacal heretic. 

129 Sed nemo magis convictus quam hic nullo approbante de se ipso confessus (Dop, 82). 
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presentation of proof is from the lesser to the greater." Finally, the 
proceedings surrounding the deposition of Benedict IX are sketched: 
‘Instructed from this and similar matters, he declared that he would 
retire from the office that he had unjustly appropriated if he had given 
money back to the person who had helped him into office.’!*! 

The reasons for the long aside are now easier to discern. ‘The justi- 
ficatory clause and the moral-philosophical argument are both central 
for the moral-theological specification of simony. In relation to the 
first of these, the practical interpretation of the clause that justified a 
universal right and duty to criticise is achieved by introducing simony.'? 
In relation to the moral-philosophical argument, the ontological defini- 
tion of sin in terms of the notion ‘sin = nothing? is specified in terms 
of Benedict's private dealings with simony. The polemical effect is to 
integrate the moral-theological and the canon-law argument into a wider 
scheme in which the restructuring of the ‘right order’ is conditioned 
on the eradication of simony.? The sections are thus complementary. 
The moral-theological argument addresses the public side of simony, 
while the negative definition of the apostolic office in terms of simony 
provides a basis for the canon-law section addressing the theme of 
deposition. 

It should also be noted that other applications of canon-law sources 
are in accordance with the author's interpretation,'** and that the 


130 Memineritis autem a minoribus his ad maius fieri probationem (Dop, 82). 

15! Quibus quidem et aliis huiusmodi instructus ministerio, quod illicite appetierat, se carere velle 
disposuit, si quis ei redderet summam pecuniae, quam ex appetitu in eo dispendit (Dop, 82). 

' Tn relation to the ‘tautological use of the term simony in the 11th century’, the 
term used by the anonymous, simonzaca heresis, is defined in relation to ‘money’, ‘recom- 
mendation’, and ‘friendship’; see Gilchrist 1965: 214: ‘One explanation why “simony” 
was so widespread lies in the tautological use of the term itself. In the eleventh century 
the term simonia had no exact theological or canonical meaning. It was interpreted as 
any favor or gift used to influence the acquisition or granting of a spiritual object or an 
attachment. The means rather than the object of simony received the most attention.’ 
In general, neither the later polemicists nor Gratian had a clearly defined notion of 
‘heresy’ and its relationship to simony; see Weitzel 1967; Classen 1976; Moore 1976. 

3 Tn a wider perspective, the deduction of specific issues—simony in this case—from 
a formal notion of the ‘right order’ is usually seen as emerging only in the mid-period 
polemical literature. The difference compared to the scheme of the anonymous, however, 
is that whereas the mid-period notions of the ‘right order’ are basically moral-theological, 
the anonymous applies a predominantly moral-philosophical point of departure. 

134 The authenticity of the references is confirmed; see Frauenknecht 1992. It should 
be mentioned that among the canons from the council of Nicaea, there is no canon 
directly concerned with simony. Canon seventeen—De clericis qui usuras acciptunt —how- 
ever, deals with clerics practising usury and prescribes deposition as punishment: 'Since 
many enrolled (among the clergy) have been induced by greed and avarice to forget the 
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presentation of Benedict IX’s self-deposition at the synod of Sutri is 
also supported by other contemporary sources.'? As such, the polemic 
becomes a forceful expression of the emergence of canon law as an 
epistemological source, another expression of which is found in the 
letters of Fulbert of Chartres.'?? This being said, the discussion here 
also shows the extent to which the use of canon law was determined 
by the incidents at Sutri. The author situates the canon-law section 
in-between the considerations of Benedict IX and Gregory VI and 
thereby circumscribes not so much its validity as its use to this particu- 
lar historical incident. In contrast, Guido of Arezzo’s only canon-law 
passage is used to conclude a general moral-theological discussion that 
also considers the sacramental aspects of simony and thus opens for a 
more general argumentative use." This is perhaps one explanation for 
the extensive diffusion of Guido's Epistola, in stark contrast to the more 
limited diffusion of the vastly more innovatory De ordinando.'** 


sacred text, “Who does not put out his money at interest”, and to charge one percent 
(a month) on loans, this holy and great synod judges that if any are found after this 
decision to receive interest by contract or to transact the business in any other way or 
to charge (a flat rate of) fifty percent or in general to devise any other contrivance for 
the sake of dishonourable gain, they shall be deposed from the clergy and their names 
struck from the roll’ (Decrees of the Ecumenical Councils, 14). 

5 Hermann of Reichenau only remarks that the king investigated the case, deprived 
the pope of the staff and then elected, in concordance with the Romans and others 
present, Suidger as pope (Hermann, Chronicon, 683). See also Zimmermann 1968: 
122-3; Anton 1982b: 35; Robinson 1980. 

'86 In the letters of Fulbert, canon law is applied in relation to rebaptism and 
reordination (no. 4), the secular-spiritual relationship (no. 14), the election of a bishop 
(nos. 22, 26), and clerical marriage (nos. 90, 93). However, and as correctly observed 
by Baron 1966: 75-84, Fulbert has no consistent theory of the relationship between 
the two powers. 

7 The canon-law argument is a paraphrase from the second canon of the council 
of Chalcedon: ‘For the sacred canon completely destroys this objection when it forbids 
the procurator or the “defender of the church" or anyone subjected to the “rule” to 
be ordained through money, and also those who are involved in this serious crime fall 
to the sharp edge of anathema' (Epistola Widonis, 595). 

'88 Different aspects of Guido's Epistola were referred to by Bernold of Constance, 
Manegold of Lautenbach, Guido of Ferrara, Deusdedit, the author of Disputatio vel 
defensio Paschalis papae, Geoffrey of Vendôme, Pope Urban II, Placidus of Nonantula, 
Gerhoch of Reichersberg, Pseudo-Liudprand, and several canonical collections. 
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The second contemporary case dealt with in this section is that of 
Gregory VI. In contrast to Benedict's reputation as a negligent pope, 
Gregory VI was—with few exceptions—regarded as a prudent per- 
son who became involved with simony,'” perhaps in an effort to oust 
Benedict from the throne. This difference between the two popes is 
acknowledged by the anonymous writer and colours the discussion of 
Gregory: “The devil did not fail to take advantage of this circumstance 
and searched and soon found something; he [Gregory VI], when the 
money was paid back, as some say, took his place on this chair of 
pestilence [Ps. 1.1].’'*! In the next passage, the author employs com- 
mon-knowledge rhetoric, remarking that ‘it is superfluous to say, when 
addressing the Apostolic See, that the See is not to be gained through 
money, but only through merit; from the merits of a good life, good 
fruits will grow [Luke 6.34; Matt. 7.18]. Hence, the negative defini- 
tion of the papal office—devoid of stmony—is juxtaposed with a formal 
positive definition in the form of ‘good deeds’. ‘The two aspects of the 
definition are linked by the biblical quote invoking a causal connection 
between the private side of the apostolic vicar (his ‘life’), and the public 
‘good deeds’ accomplished in office. Moreover, the reason for defining 
the apostolic office in relation to the notion of a legitimate pope is made 
explicit in the next sentence; the author paraphrases the arguments of 


'89 Whereas contemporary sources point to Benedict IX’s self-deposition, the case 


of Gregory VI is more doubtful and contemporary observers diverge. According to 
Hermann of Reichenau, ‘he [Henry II] held a synod not far from the city of Rome 
at Sutri, and after the cases of the unlawful popes had again been fully discussed and 
Gratian [Gregory VI] had been found guilty he deprived him of the pastoral staff. 
Then with the agreement of all, both of the Romans and others, he chose the very 
reluctant Bishop Suidger...to be the pontiff of the Roman see...’ (Hermann, Chronicon, 
683). Rudolf Glaber, on the other hand, presents a quite different view of the pope: 
‘It was only because of his enormous riches that he was elected by the Romans, who 
often expelled him and then allowed him to make an ignominious return, so that he 
wielded no power’ (Rudolf Glaber, Historiarum libri guingve, 199). While Schmale 1979 
argues for the self-deposition of Gregory VI, Engelbert 1999: 245 observes that there 
is no evidence that such a self-deposition took place and concludes that Gregory was 
deposed by the synod of Sutri. 

140 For a treatment of the personal side of Gregory VI, see Poole 1917. 

11 Quem sane tenorem arripiens satanas non defuit, quaerens et cito inveniens, qui repensa, ut a 
quibusdam dictum est, pecunia in eadem cathedra pestilentiae resedit (Dop, 82-3). 

12 Stultum namque est dicere in cathedra apostolatus, cum ea non per pecuniam, sed ex meritis 
comparetur; ex meritis bonae vitae et quae boni fructus sequantur (Dop, 83). 
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those who excuse Gregory because he himself had not given away any 
money, only approved of it being given by friends:!? “This is as bad, 
because they add that he paid the money back to them; then, also the 
intercessors are struck by anathema.’!** 

The case of Gregory VI is integrated into the formal scheme in the 
same way as that of Benedict IX. However, the use of a set of abstract 
criteria pertaining to the legitimate pope is new with Gregory VI. These 
criteria, including the threefold definition of simony derived from Pope 
Gregory I and supplemented by the ‘merits of life’, provide the basis 
for the encounter with ‘those excusing Gregory VP. The contention 
that Gregory VI repaid the funds that friends had spent to help him 
into the papal office is probably false.'* Not even the author seems 
to be completely assured of the veracity of the claim, as indicated by 
the addition of ‘as some say’. It is also possible that the author is mix- 
ing the facts and referring to Benedict IX instead of Gregory VI.'*° 
However, this does not undermine the force of the formal argument 
because the proceedings contradict the criterion of friendship and pos- 
sibly also of recommendation, and as such substantiate the accusation 
of simony. Moreover, the term ‘intercessors’ (intercessores) refers to the 
second canon from the council of Chalcedon!" and thus indicates that 
the above quote 1s from the same council. In short, the acknowledged 
difference between the two cases—Benedict’s guilt was unquestionable 
whereas Gregory's was more doubtful—leads the author to add a 
positive public criterion, the ‘merits of life.’ Moreover, the use of the 
common-knowledge device—‘it is superfluous to say’—1s, on the one 
hand, fabricating the same opinion that the author takes for granted; 
on the other hand, the device is perhaps also used to conceal the fact 
that the author lacks empirical proof of the simoniacal behaviour of 
Gregory. Together, these differences in the discussions of the two sug- 


13 Ali autem excusant eum peccuniam non dedisse, sed dantibus amicis et parentibus suis 
consensisse. . . (Dop, 83). 

144 quod tantundem est, cum et eum adiungant data illis rependisse, quandoquidem ipsi inter- 
cessores perpetuo plectuntur anathemate (Dop, 83). 

“6 Zimmermann 1968: 125. 

"5 Herrmann 1973: 155. 

17 Sed et (ille) qui in his tam turpibus et inlicitis lucris intercessor apparuerit, si quidem cleri- 
cus fuerit, de proprio decidat gradu; si vero laicus sioe monachus, anathema sit (Acta Conciliorum 
Oecumenicorum, 1L, 2, 2, 87). See also Frauenknecht 1992: 83, n. 54. A different recession 
of the text of canon 2, however, does not apply the term intercessores, but mediator: Si quis 
vero mediator tam turpibus et nefandis datis vel acceptis exstiterit, si quidem clericus fuerit, proprio gradu 
decidat, si vero laicus aut monachus anathematizetur (Decrees of the Ecumenical Councils, 87-8). 
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gest that the case of Gregory was more controversial, resulting in the 
more marked polemical zeal of the author. 


7. Popularising the criticism 


The discussion of the illegitimate papal election of Benedict IX and 
Gregory VI concludes with a more popular presentation of the general 
aspects of the proceeding. The biblical story of how Jesus cleansed the 
temple of sellers and buyers (Mark 11, 15; Matt. 21.12; Luc. 19.45) 
invokes two allegories. It provides scriptural attestation for the cleansing 
of the papal chair of simonists'’ and it justifies the exclusion of simo- 
nists from Christian society:'*° “This person is a thief and a sacrilege 
because he is not the will of the church.'?? Then, ‘in order to offer an 
example to the inferiors’, the author remarks that if someone's daughter, 
without being engaged, is taken by force, then the law commands the 
robber to give the daughter back.'?! Referring to the council of Chalce- 
don, a distinction 1s made between the legal punishment for clerics who 
have been deposed from office, and of laymen who are anathematised 
and prohibited from marrying the illegally achieved daughter.’ 

The temple allegory 1s frequently employed in the polemics address- 
53 and it is included here due to a felt need to popularise 
the message, to ‘offer an example to the inferiors’.!°* Given the effort 
the author put into justifying the writings in terms of an unspecified 
public, this reference to ‘inferiors’ indicates that the text was intended 
for a wider audience than one consisting solely of bishops, perhaps 


ing simony, 


18 At Dominum vendentes et ementes evangelium asserit de templo eiecisse (Dop, 83). 

149 De templo eicere est indignos quosque a communione christianitatis privari, illos praecipue, qui 
in hac execrabili comparatione possunt convinci (Dop, 83). 

150 [ste igitur et fur et sacrilegus est, quia in eo aecclesiae voluntas non est (Dop, 84). 

151 Ut enim ab inferioribus quaeratur exemplum: si quis filiam haberet, et alius superveniens 
etsi non alicui desponsatam traheret, quod est per vim acciperet, patri vel proximis parentibus raptor 
coactus ex lege redderet, quod sine consensus eorum, qui eius advocati erant, et ea invita id factum 
esset (Dop, 84). 

152 flum autem et cooperantes et. consentientes, si clerici sunt, a proprio decidere gradu, si vero 
laici, decrevit. Calchidonensis synodus, anathematizari et ad legitium coniugium raptam sibi 
nullatenus posse vendicari (Dop, 84-5). 

53 The polemics of Guido of Arezzo and Peter Damian are examples from the 
early-period literature. 

54 The exemplum is from Ansegis of Fontenelle's collection of capitularies; see 
Frauenknecht 1992: 84, n. 59. 

55 The phrase ‘inferiors’ is ambivalent and hardly answers the question of the 
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the learned environment of the author. Argumentatively, it is quite 
similar to the use of Pope Laurentius as an example in the discussion 
of Benedict IX: the link between the cases is at best metaphorical; 
the canon-law reference does not relate directly to the issue of simony 
but is linked metaphorically to the characterisation of a simonist as 
a thief. Consequently, the connection is provided by the analogy to 
‘wife-robber’. The temple allegory, however, is more successful, first 
and foremost because it elaborates on the earlier allegories in which 
the bishops are presented as the ‘life force’ of the church and as the 
‘marriage-makers’. In all cases, the bishops are regarded as the acting 
subjects, whereas the pope is passive, and the power of the apostolic 
vicar is conditioned upon the bishops as ‘life force’. ‘The temple-allegory, 
then, rests on the jurisdictional power of the episcopacy: the cleans- 
ing of the temple by Jesus is an allegory of the ‘right and duty’ of 
the bishops to re-establish the ‘right order’. Considered as a means of 
popularisation, the allegory establishes a single interpretative horizon: 
the contemporary effectuation of a temple cleansing in the form of the 
deposition emerges as the ‘truth’. 


8. The episcopal tendency 


Thus far, the author has demonstrated the illegitimacy of the two 
popes, albeit in slightly different terms. However, if the treatise is to 
fulfil its promise in the introduction, it is inadequate to simply outline 
fraudulent elections; the proceedings of a legitimate election also need 
to be sketched. This discussion is closely intertwined with the explica- 
tion of the episcopalism of the author. The episcopal tendency of the 
treatise was recognised early on,'”® and reflected, for instance, in the 
discussion of the title of the tract. Haller?" and Becker"? point to dif- 
ferent aspects of this episcopalism, while Zimmermann offers a more 
holistic view of the treatise; the combination of different arguments 


author’s position within the church. If the term is taken to mean ‘inferior’ in terms of 
placement in this hierarchy, it indicates that the author was a bishop. But it can also 
mean ‘inferior’ in terms of learning—a more likely interpretation in this context. 

156 Becker 1955: 30, n. 28; Ryan 1956: 174; Mirbt 1965: 561, n. 3; Zimmermann 
1968: 137-8; Anton 1982b: 40-1. 

57 Haller 1951: 575 considers the treatise to reflect an important undercurrent of 
reform: all bishops were entitled to take part in the election of the pope. 

158 Becker 1955: 142-3 particularly stresses the episcopal tendency of the treatise. 
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strengthens the episcopal tendency and in the same vein shows insight 
into important aspects of the legal mentality of the period. However, 
the extent to which the episcopalism contributes to the argumentative 
consistency by linking the seemingly ‘idiosyncratic’ arguments! has 
not been recognised. While the author has discussed implications of 
simony from different perspectives in the first part, the remainder of 
the treatise relates this discussion to the most comprehensive political- 
ecclesiological, if not political-theoretical, scheme of the early-period 
polemics. !®! 


Who elects the one that we work for? Those who stand closest to the 
church; if he is not called by the bishops, he is not received immediately 
by the church; if so, he is not legitimate, because for the ordination of 
a bishop, according to the council of Nicaea, all bishops of the prov- 
ince should be convoked and meet and if not, there has to be written 
consent. !®? 


‘Who elects the one that we work for?’ the anonymous writer asks, and 
answers simply by paraphrasing the fourth canon of the council of 
Nicaea: ‘all the bishops of the province."'? The council of Laodicea, a 
letter of Pope Innocent I and the sixth council of Toledo,'™ all repeat 
the positive criterion in the form of a list of the personal merits neces- 
sary in order to hold a church office. A new point, however, emerges 


' According to Zimmermann 1968: 137-9, the treatise is of particular value because 
it attests to the legal thought in the period. 

10 Cowdrey 1998a: 25 describes the treatise as ‘exceptional if not idiosyncratic’, 
showing the radical ideas about the making and unmaking of popes in the late 1040s. 
See also Cowdrey 2004: 263-4. 

1 ^ Although both Humbert of Silva-Candida and Peter Damian put forward fairly 
comprehensive political ecclesiologies, they are not found in single works, but rather 
have to be pieced together from different texts. With regard to Damian, the two most 
important polemics, the Liber gratissimus and the Disceptatio synodalis, contain the rudiments 
of a functional-organical political ecclesiology (Damian, Letters, 40 and 89). However, 
these two letters need to be supplemented with other and later letters. 

162 Quis enim hunc, de de quo laboramus, elegit? A proximioribus aecclesiae, qui sunt episcopi, 
non requisitum est, ab aecclesia sponte receptus non est; idcirco nec legitimus est, cum in ordinatione 
episcopi ex Niceno concilio omnes, qui in provincia sunt, episcopos oporteat convocari et coadunari 
aut consensum eorum habere in litteris (Dop, 85). 

!53 “Tt is by all means desirable that a bishop should be appointed by all the bishops 
of the province. But if this is difficult because of some pressing necessity or the length 
of the journey involved, let at least three come together and perform the ordination, 
but only after the absent bishops have taken part in the vote and given their written 
consent (Decrees of the Ecumenical Councils, 7). 

16t Hoc quidem synodus Laoditiae, hoc testatur epistola Innocentii papae, hoc in Toletano concilio 
VI poteritis invenire, videlicet non inpensione munerum, sed dignitate morum aliquem ad 
episcopatum promoveri debere (Dop, 85). 
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with reference to a synodal decision of the Eastern Church to exclude 
the people from the election of the bishop, reserving the decision for 
the bishops.'® The election of the ‘highest bishop’ is then discussed. '°° 
To the author, the bishops of the provinces should be convoked for the 
election of the pope:'®’ ‘Otherwise it is not legitimate.’!®* Thereafter, the 
author provides a functional reason for the participation and consent of 
the bishops, supplementing the canon-law authority of Nicaea: ‘When 
they agree on the ordination, there will be no contention over the elec- 
tion...’!°° Only at this point is the election of Gregory VI addressed:'”° 
‘But who has ordained him?’!”! The proof of the illegitimacy, indepen- 
dent of the accusation of simony, is given in the next sentence: “The 
Frankish bishops were not invited and did not give their consent.’!” In 
conclusion, the author remarks: “Those excluded from the ordination, 
should also be liberated from loyalty to the guilty.’!” 

The episcopal tenor basically contains three aspects. For once, the 
legal basis of the bishops’ power has been established by a reinter- 
pretation of the papal primate.'"* The papal tendency of the Pseudo- 
Isidorean collection is modified by rendering a concept applied to the 
election of a bishop valid also for the election of the pope.” Pseudo- 
Isidore insisted on the exclusion of the clerics and the people, reserv- 
ing the election for the bishops of the province. However, the role 


16 Et ex synodalibus decretis orientalium patrum: Non licet populo episcopi electionem 


facere, sed iuditium episcoporum est, a quibus ipse ordinandus est (Dop, 85-6). 

166 See Gussone 1978 for a general introduction to the ordination of popes. 

167 Quod cum ita sit in minoribus, fiat una provincia in spatio ecclesiae totius orbis, ut vel praesentia 
vel consensu omnes episcopi conveniant in ordinationem summi pontificis (Dop, 86). 

168 Alioquin legitima non sit (Dop, 86). 

169 Si enim ordinationi consenserint, de electione contentio non eril. . . (Dop, 86). 

1% The re-introduction of the case of Gregory at this point further confirms the 
acknowledged difference between this case and that of Benedict on the part of the 
author; see above, 6. The case of Gregory VI. 

U Hunc autem quis ordinavit? (Dop, 86). 

U? Episcopi Franciae nec invitati sunt nec dedere consensum (Dop, 86). On the concept of 
‘Frankia’ in the Middle Ages, see Lugge 1960. 

173 Qui ergo secernuntur ab ordinatione, absolvantur et a debito obedientiae (Dop, 86). 

1t On the papal primate, see Blumenthal 1978b. 

75 The Pseudo-Isidorean collection that serves as legal source for the author has a 
definite papal tendency. The papal primate is reserved for the successor of the Apostle 
Peter, and consequently, the role of the bishops is restricted; see Fuhrmann 1973b. 
Still, Anselm of Lucca in his canonical collection would try to ‘overcome’ Pseudo- 
Isidore by searching for other authorities that would contribute to an increasing cen- 
tralisation of the church as well as to the papal supervision of the episcopate (Cushing 
1998: 75). 

176 Decretales Pseudo-Isidorianae et Capitula Angilramni (Pseudo-Anaklet 18, 75). 
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of the metropolitan in making the election legally valid—attested to 
in canon four of Nicaea!” and later by Hincmar of Reims! and the 
Decretum of Burchard of Worms!?—1is not mentioned. The exclusion 
of the metropolitan as mediator is of considerable theoretical interest. 
Together with the exclusion of the clergy and people, this is part of 
the episcopal tenor of the treatise. For, if the metropolitan had been 
allotted a decisive power as a mediator between bishop and king or 
between bishop and pope,'? this could have been interpreted as an 
acceptance of the king’s right to participate in the election, which would, 
in turn, have undermined the later exclusion of the secular power from 
church matters.'*! Fulbert of Chartres, who it has been suggested may 
have been a teacher of the anonymous writer, suggests that there is 
a connection between the acceptance of the role of the metropolitan 
and secular influence in ecclesiastical matters." Although the exclu- 
sion of the metropolitan can also be used as an argument against the 
Frankish origin of the author? it should rather be seen as indicative 
of argumentative sophistication. The episcopal tendency also explains 
the concern with formalities—in spite of the lack of clarity in the elec- 
tion process in the period:'** convocation, election, and written consent 
are all necessary parts of a legal election. Because the bishop delegates 
power, he is entitled to take part in the election. And consequently, if 
for some reason he cannot participate and written consent is lacking, 


17 “But in each province the right of confirming the proceedings belongs to the 
metropolitan bishop’ (Decrees of the Ecumenical Councils, 7). See also Benson 1968. 

ve Following Hincmar of Reims, citing from the synod of Nicaea, the election by 
clerics and people is a part of the process, but the decision lies with the bishops of 
the province and finally the metropolitan (Hincmar, Epistola 19, 110d-111c). On the 
episcopalism of Hincmar of Reims, see Morrison 1964; McKeon 1978. 

"9? Burchardt, Decretum, 552, 554. While the metropolitan has the final say in the elec- 
tion (c. 20), the bishops of the province also need to agree on the candidate (c. 9). 

1#0 The metropolitan had no higher order than other bishops, but a particular rela- 
tionship to the pope (Tellenbach 1993: 33-4). In his canonical collection, Anselm of 
Lucca would, by nullifying the jurisdiction of the metropolitan, reinforce the hierarchical 
lines between the pope and the episcopate (Cushing 1998: 119). 

'8! See below, 9. Delineating the relationship between the secular and the sacerdotal 

ower. 
n 18 Fulbert, Letters, 28. Baron 1966: 174-5 finds this exclusion of the metropolitan 
to be the first sign of ‘Gallikanismus’, foreshadowing the struggle for independence by 
the Frankish church in the later Middle Ages. 

'83 The notion of the metropolitan is mostly found in legal sources from the Frankish 
area. In contrast to German churches, it secured the Frankish church a more autono- 
mous position vis-a-vis the papacy (Baron 1966: 175). 

184 Precise rules as to the election of bishops had to await the 12th century; see 
Schreiner 2001b. 
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the election is invalid and the pledge of loyalty to the illegitimate pope 
is absolved.'” In sum, the reinterpretation of the papal primate is an 
example of the new-found interest in interpretation; the author needs 
to juggle texts in order to corroborate the authority of the bishop vis- 
a-vis the pope and in regard to the secular power.'®° 

The second aspect is derived from the emphasis previously placed 
on the bishop in the different argumentative approaches to the cases 
of Benedict IX and Gregory VI. On a general level, the bishop 1s the 
‘life vigour’ of the church and serves as the central institution of the 
Christian church. The justification clause, by legitimating opposition 
to an elder understood to be the ‘highest bishop’, pictures the bishop 
as the conflict solver. When considering the different scriptural allego- 
ries dispersed throughout the treatise, a common trait—regardless of 
whether the allegory is that of ‘ejector’, ‘church vigour’ or ‘marriage- 


maker’—amounts to the bishop's right and duty to sustain the ‘right 


order’. !8” 


The third aspect of the episcopal tendency depicts the synod as the 
institutional site for the collective use of episcopal power. The con- 
temporary view of the synod did not distinguish between the author- 
ity of the synod and the authority of the pope, and subordinated the 
synod to the leadership of the pope. Consequently, the author has 


18 Similar to the moral-philosophical argument that applied dialectical reasoning, the 


presentation of the legal formalities pertaining to the election also relies on dialectic: 
because the bishop is a necessary element in a legitimate election, a breach of the 
legal formalities jeopardises the election and absolves the binding commitment to the 
illegitimate pope; see above, 4. ‘The moral-philosophical argument. 

'86 Tt is perhaps important that the first interpretive twist of the treatise was impera- 
tive for the justification of the right to issue a criticism against an ‘elder’. This criticism, 
in turn, provides for the legal position of the episcopacy; see above, 1. Justifying the 
polemical endeavour. 

'87 For these aspects, see above 1. Justifying the polemical endeavour; 2. Radicalising 
the critical potential. 

'88 Basically, the synod of the reform period seems to have developed from two dif 
ferent types of gatherings: the papal synods of the pre-reform period in which bishops 
participated and the imperial council, convoked and supervised by the emperor. The 
eastern emperors were not only present at the synod, they summoned, presided over, 
and promulgated the decrees of all the first seven ecumenical councils. The western 
emperor, by contrast, was only occasionally represented and his representation was 
largely nominal (Tanner 2001: 19). With regard to the general councils, only those 
convoked and led by the pope could create new laws (Fransen 1962: 146). Following 
Kuttner 1955: 545, it is not until the Gregorian reform that a serious attempt to deter- 
mine the place of particular councils in the law of the universal church is undertaken. 
The papal synod under Gregory VII was a judiciary organ and the protocols reveal 
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to re-conceptualise the synod, not only as an institution that functions 
independently of the pope, but also as the representational forum of 
the bishops as a collective unit.'? One strategy is the re-interpretation 
of the papal primate—exemplified in his description of the synod 
of Sutri in which the bishops deposed two popes.!” The synod also 
emerges as the appropriate institutional vehicle for conflict solution, 
foreshadowing the attitude of later publicists to the institution.'”! As 
such, the anonymous writer has provided an institutional forum with 
the mandate to act on a legitimate criticism of a negligent pope. Finally, 
and in argumentative terms, this episcopalism provides a basis for the 
subsequent encounter with the secular power. 

Whether the treatise reveals conciliar thoughts is a more difficult 
matter to establish, and recent research has constantly stressed the 
complexity of conciliarism.'? However, given the theoretical elaboration 


that punishment for evildoers was the most time-consuming activity of the synod 
(Robinson 19992). More specifically to Gregory, the authority of the council was only 
legitimate if it was conducted by the papacy (Congar 1962: 103; Blumenthal 1992a: 
375-8). In the early Middle Ages, the Frankish and Visigothic councils were primar- 
ily instruments for the royal policy (Barion 1963; Ullmann 1975). Compared to the 
Carolingian assemblies, the Ottonian assemblies were highly staged events and had no 
discussions on legislation and matter of public policy (Reuter 1998: 378). Perspectives 
on the early church councils include Kretschmar 1961; Camelot 1962; Congar 1962; 
Marot 1962; Person 1978; L'Hulher 1996. A general overview is found in Schwaiger 
1977. For different perspectives on the medieval synodal institution, see Andresen 1961; 
Schmale 1974; Sieben 1979, 1984. Hartmann 1989, in a comprehensive overview of the 
early medieval councils, underlines the influence of the Carolingian conciliar canons. 
Recently, there have been some efforts to disclose the actual procedures at a council, 
focusing on communicative and ritualistic aspects (Laudage 1997). 

'89 For a general overview of the problems of convoking a pope to the synod, see 
Becker 1988. It was never dealt with explicitly in canon law, and thus was a contro- 
versial topic throughout the Middle Ages. 

19 Compared to the later more developed episcopalism, the author fails to distin- 
guish between the sources of power pertaining to the synodal institution and those 
of the bishop. In other words, it is not clear whether the author considers the synod 
as merely an institutional representation of the bishops as a collective unit, or if the 
institution has an autonomous legal fundament. Of the three ideas of representation 
at medieval councils put forward by Tierney 1983— symbolic representation, mimesis, 
and delegation —the author describes the third type as when ‘a community confers on 
an individual the right to act in its name by a specific act of election’. On assembly 
politics in the early and high Middle Ages, see Rosenthal 1964; Hartmann 1989; 
Reuter 2001a. 

I Polemical writers concerned with different aspects of the synod as a conflict- 
solving vehicle include Peter Damian, Gebhard of Salzburg, Peter Crassus, and the 
author of the Liber de unitate. 

192 The research of Tierney 1968, showing how the late medieval and early modern 
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of the bishops’ legal authority and the writer’s silence regarding the 
potestas residing exclusively with the pope, there is good reason to 
characterise the conception as proto-conciliarist. ‘The author combines 
theory and practice, mainly because of the important role attributed to 
the synod as the institutional side of the collective voice of the bishops. 
The last passage, then, becomes a key passage: it sets forth the practical 
matters, perhaps referring to a council planned by Gregory VI.'? On 
the other hand, the author is quiet regarding the precise distribution 
of power between the different orders in the sacerdotal hierarchy and, 
save for the papal election, the legal bond to the ‘highest bishop’ is 
not specified. He also fails to deal adequately with the divine ontology 
underlying the papal primate. In a wider perspective, the episcopal 
tenor of the treatise remains unsurpassed, until the author of the Liber 
de unitate justifies the potestas of the episcopate by means of a Cyprian 
redefinition of the papal primate. Still later, in 1103, another polemicist 
from Liege, Sigebert of Gembloux, attacks Pope Paschal II for destroy- 
ing the ancient rights of the church of Liége, basing his argument on 
a re-conceptualisation of the church hierarchy.!”* 

The section ends with a long moral-theological discussion of divine 
will and sin, initiated by the remark that an adulterer, acting contrary 
to the church rulings, is to be excluded from Christian society (Dop, 
86). Gregory VI is the target of this ill-concealed attack. The historical 
example of Pope Leo I’s punishment of the sinful Bishop Martianus 
(Dop, 86-8) is meant to illustrate the omnipotence of the divine will. In 
this instance, the reference is also to Gregory VI (Dop, 88). Finally, the 
author addresses the theme of divine punishment, stating that ‘then, 


conciliarism grew out of the canonists of the 12th and 13th centuries, still seems to 
hold a strong position; see Oakley 1999a, 1999c. The insistence on viewing ecclesiology 
and political theory side by side in the understanding of the growth of western consti- 
tutional thought has been a fruitful approach. However, for all its medieval precedents, 
arguably the greatest difference between the medieval and the modern contractarian 
tradition is the fact that the modern variant ascribes to the autonomous individual a 
real choice as to whether or not to implicate itself in politics (Oakley 1999b: 122. See 
also Macpherson 1985). Still, it should be stressed that conciliar theory possessed no 
monolithic unity (Oakley 1999a: 175). See also Wilks 1964; Black 1970; Baumer 1971; 
Walther 1976; Oakley 1981; Fasolt 1991. 

193 Anton 1982b: 43: ‘Man wird dem Bericht mit aller Vorsicht einen Konzilsplan 
Gregors VI. entnehmen kónnen, der wohl nicht verwirklicht wurde, vielleicht wegen nicht 
genauer zu bestimmenden Widerstands aus Kreisen des französischen Episkopats.’ 

19t See below, 6. The ‘right order of the world’ according to the De unitate ecclesiae 
conservanda (c. 1093). 
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when our sentence of condemnation is futile because of his death,’ his 
case 1s handed over to the divine judgement, because he could not accept 
penitence through the touching of the hands.’ This last discussion 
of the divine will and punishment distracts from the concern with the 
institutional ramifications of the election of a bishop; the focus changes, 
replacing a predominantly legal argument with moral theology. 


9. The relationship between regnum and sacerdotium 


'The discourse changes when the author focuses on secular involvement 
in spiritual affairs in the last part of the treatise. The introduction of 
historical examples and a more emotional language? is part of a 
more propagandistic discourse in a section that has been called the 
‘beginning of the Investiture Contest'.? Sackur has already noted that 
it displays one of the first signs of resistance to the emperor's rights 
in relation to the papacy.!” Later research has largely accepted this 
view," the innovative side to the treatise being most forcefully expressed 
by Fuhrmann; he considers it a timeless reflection of the relationship 
between the spiritual and the secular powers, foreshadowing the sepa- 
ration of church and state.??! 

The reform movement of the eleventh century looked favourably on 
King Henry III, widely known for his religious devotion and concern 


' Gregory VI died between October and November 1047; see Poole 1917: 205; 
Anton 1982b: 46-8. 

196 Cum dampnationis vestrae iuditium vocatione mortis excesserit, causa eius reservanda est 
divinae examination, qui per manus inpositionem remedium non potuit accipere penitendi 
(Dop, 88-9). 

197 See Schmale-Ott 1984: 9. See also above, Introduction. 

198 Pelster 1941; Hoerschelmann 1955: 142-3. 

1*9 Sackur 1894: 305. 

20 By emphasising the subordinate position allotted to the secular ruler, Funk 1936: 
321 claims that the author foreshadows an important point in Gregory VIT letter to 
Hermann of Metz. Tellenbach 1936: 124—6 applauds the author for his deep insights 
into the church hierarchy, especially his grasp of the fundamental differences between 
the secular and the spiritual hierarchies. To Ullmann 1955: 265-6, the author pursues 
the hierocratic theme ‘with unusual alacrity and alertness’. Compared to the treatise 
of Humbert of Silva-Candida, however, the principle of functional qualification is not 
applied consistently, but only in relation to a given set of questions. 

?! Fuhrmann 1992: 226. For another opinion, see Anton 1997: 583 noting that the 
presentation and the arguments make it impossible to conceptualise the text as isolated 
from the historical reality. 
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with the church.” With few exceptions,” the king’s role in the incident 
at Sutri was lauded by later polemicists, irrespective of their partisan 
allegiance; and, as in the case of Otto Is active involvement in the 
papal schism of 963, this involvement was considered justified on the 
basis of historical president (ancient custom), legality (the patriciate of 
the secular ruler), and moral theology (sustaining the ‘right order’ by 
hindering church schism). Consequently, the epochal significance of 
the De ordinando resides not only in the harsh criticism of the king, but 
also in the positing of this criticism in a political-theoretical scheme, 
evincing a firm understanding of the structures decisive for the re- 
ordering of the relationship between the two powers. The section starts 
by introducing Henry III as representing one side of an antithetical 
historical analogy: 


It is silent, silent is also our boasting; it relates to a most wicked emperor 
[Henry III], who, in order to judge, introduced witnesses from his own 
order, who proved to him that he should not lay his hand on a priest. 
Say, O’ pious Emperor Constantine, you who obeyed the holy Pope, 
Sylvester, you who lowered your head as he blessed you, say what you 
have apparently learned of the higher honour of the office of the bishop 
from the synod of Nicaea: ‘Yov’, he said, ‘cannot be judged by anyone 
because you alone are reserved for the judgement of God; bishops are 
namely called gods, and cannot therefore be judged by men.” 


This passage includes the main features of the conception of the rela- 
tionship between the two powers. While the explicit exclusion of lay 
involvement has been hinted at above,” this passage replaces the con- 
cern with the bishop with a view of the sacerdotal hierarchy in which 
priests are included. Argumentatively, the author changes perspective 


?? Although the once unanimous view of Henry III as a pious, reform-oriented, and 
state-building regent has recently been criticised as a myth (Prinz 1988; Morris 1989: 
82), his reform-mindedness and the emphasis he gave to the sacral aspects of the royal 
dignity are hard to overlook. For different perspectives on Henry III, see Tellenbach 
1936: 85-8, 169-77; Schnith 1962; Fleckenstein 1966; Anton 1972; Schramm 1983: 
113; Keller 1986; Blumenthal 1988: 53-8; Weinfurter 2001; Bagge 2002: 227-8. 

?5 Bonizo of Sutri criticised Henry III for having ‘seized the tyranny of the 
patriciate’. 

20t Sileat ergo, sileat vaniloquium nostrum, veniat imperator ille nequissimus ad iudicium, intro- 
ducantur testes ex ordine suo, qui eum convincant in sacerdotem. eum non debuisse mittere manum. 
Dic, religiosissime imperator. Constantine, qui beato papae Silvestro oboedisti, qui ad benedictionem 
eius caput tuum inclinasti, dic, quid in Nicena synodo de episcopali excellentia revelasti: Vos, ait, a. 
nemine diiudicari potestis, quia Dei solius iuditio reservamini; dii etenim vocati estis, 
idcirco non potestis ab hominibus iudicari (Dop, 89). 

205 See above, 8. The episcopal tendency in the De ordinando pontifice. 
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and introduces two new approaches, both adapted to suit the discussion 
of the secular power. By invoking Emperor Constantine as an exem- 
plum, the writer establishes an antithesis between the wicked Emperor 
Henry III and the pious Emperor Constantine. This antithesis, however, 
not only amounts to a difference in terms of nomen, but also in terms of 
res, consistent with his philosophical point of departure, Constantine’s 
pious side hinges on his adherence to the res, in this case the authorita- 
tive rulings of the synod of Nicaea. A second argument adapted to the 
discussion of secular power is the symbolic demonstration of a difference 
in status, as Constantine ‘lowered his head to be blessed? In relation 
to the episcopalism of the treatise, 1t 1s of interest to note that in the 
symbolic act, Pope Sylvester 1s not portrayed as the protagonist, but 
only as a figure performing a ritual in accordance with a idea of the 
right order ‘learned from the synod of Nicaea’. This canon-law refer- 
ence, then, links the present discussion with the previous functionally 
justified episcopalism. Hence, it is no coincidence that the quoted ruling 
is related to the bishops as a collective unit, the so-called ‘gods’. 
Rhetorically, there are several differences. Most conspicuous, perhaps, 
is the stylistic literary form used in portraying a trial? which enables 
the author to introduce rhetoric associated with the classical Judicial 
oratory. Thus, the accusatory tone breaks with the effort to clothe the 
criticism of Benedict IX, and particularly of Gregory VI, in an objec- 
tive garb, both justifying the criticism and presenting it as stemming 
from philosophy, theology, history, and canon-law. By discarding all 
justificatory invocations, the author reveals the extent to which the 
secular usurpation of the spiritual sphere is regarded as illegitimate. In 
addition, the stylistic differences sustain continuity with the elaboration 
of the sacerdotal hierarchy: because the functional autonomy of the 
sacerdotal hierarchy has been argued for thoroughly in the previous 
section, the exclusion of the secular power has implicitly also been 


2 The position of Emperor Constantine as the idealtype of rex iustus in the early- 


and high Midde Ages is treated by Ewig 1955; Wolfram 1960; Barnes 1981; Cowdrey 
1997a. 

20” [n a wider perspective, the symbolic interpretation of the example of Constantine 
was widely employed both by papal and royal polemicists: the papalists Peter Damian, 
Gregory VII and Bonizo of Sutri and the royalists Hugh of Fleury and the author of 
the Orthodoxa defensio imperialis all use the example. 

?* The quote is from Pseudo-Isidore, Decretales, 248: Vos a nemine diiudicare potestis, quia 
solius dei tuditium reservamini, du etenim vocati estis. Idcirco non potestis ab hominibus iudican. 

20 The precedent is the anonymous Quodvultdeus, Contra Iudaeos, Paganos et Arrianos 
(Fuhrmann 1992: 326). 
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suggested, and the logical outcome is to regard any attempt at usurpa- 
tion as fundamentally unfounded. 

In order to prove the accusation levelled at Emperor Henry III, the 
author relies on an historical argument consisting of four examples 
which support different aspects of the conception. The first histori- 
cal example revolves around the West Gothic king, Ervig (680-687). 
The author quotes from the council of Toledo (683), where the king 
admitted that he was subordinate to the gathering of bishops also in 
terms of their jurisdictional power (Dop, 89-90), thereby supplement- 
ing the examples of Constantine and Sylvester. There is also a second 
example, probably Emperor Valentinian I (364—375),?'? which refers to 
the subordination of secular power, and stresses the spiritual function as 
‘healer’ (Dop, 90). A capitulary of Charlemagne is then addressed: ‘the 
highest bishop cannot be judged by anyone’,”'! followed by the fourth 
example in which Emperor Louis the Pious appeals to the bishops for 
assistance (Dop, 90-1). 

The argument provides a historical dimension for the sketch of the 
sacerdotal hierarchy in the first part of the treatise, by referring to 
historical precedents in which prominent secular rulers acknowledged 
that bishops are only responsible to God. The chronological dispersion 
of the examples attests to the historical continuity of this ‘right order’ 
established by Emperor Constantine.?? The argument also elaborates 
on the ‘trial’ of Emperor Henry III. The initial antithesis (wicked Henry 
and pious Constantine) is proven by historical precedents corroborating 
to the view of Constantine, Charlemagne, and Louis the Pious. Henry’s 
breach of the ‘right order’ is thus attested to by both sacerdotal and 
secular authorities. 

These historical examples are then replaced with canon-law evi- 
dence, authorities that, according to the author, are of ‘higher value’.?! 
The thematic focus also changes and four interrelated aspects of the 


210 The quoted passage is not identified, but it is assumed that the reference is to 
Valentinian I. For a discussion, see Frauenknecht 1992: 90, n. 92; Fuhrmann 1992: 
227 n. 16. 

?! Jam vero Karolus rex ex capitularibus suis loquatur. Presul, infit, summus a quoquam 
non iudicabitur (Dop, 90). 

?? As such, the example of Charlemagne not only provides historical continuity, but 
adds a powerful symbolic dimension because the two most exemplary secular rulers of 
the Christian Middle Ages both acknowledged the autonomy of the bishops. 

213 Quodsi ex ordine et conditione sua introducti testes non suffitiant, veniant alii maioris auctoritatis, 
qui omne praeter Dei iuditium transcendant (Dop, 91). 
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sacerdotal hierarchy are addressed. First, the Apostle Peter's threat of 
anathema as punishment for a lack of obedience on the part of bishops 
is followed by Pope Clement I’s writing to Jacobus stressing that church 
schisms are not to be ruled on by secular judges, but by priests (Dop, 
91).?'* Second, two quotes from Pope Clement are integrated into the 
functional scheme in the next passage: “When this applies to secular 
matters, how much more does this apply to ecclesiastical matters; when 
even priests of the church acknowledge the honour of loyalty, how 
much more then the bishops.?' Introduced by a rhythmical verse,?!° 
the author goes on to present a wealth of evidence supporting the 
exclusion of laymen from ecclesiastical matters and the ordination.?" 
The third point, deductively derived from the first two, refers to ‘those 
who have authority to dispose of the church order, namely bishops and 
clerics.”'® The fourth issue concerns the deposition of a bishop, and 
after quoting Pope Anaclet, who attributes the right to depose of the 
highest bishop to God (Dop, 93), the author excludes clerics and laymen 
from the procedure for deposing a pope.?'” Finally, two passages from 
Pope Calixtus are introduced, one rendering invalid an unjust verdict 
passed due to fear of the secular power, and another commanding 
wicked laymen to fear the vexations of the bishop (Dop, 93-4). 

All the references are from Pseudo-Isidore,?” and the four inter- 
related themes have been hinted at earlier. However, it is only at this 
point that they receive canonical attestation and are linked together 
for polemical purposes. In terms of the delineation between the two 
powers, the canon-law section provides legal arguments for several 
important aspects of the delineation. The claim that church schism is 
to be solved by church representatives is a logical consequence of the 


?! Hugh of Fleury has the same understanding of church schism but does not 
provide authoritative attestation for the importance of keeping church schism within 
the church. 

?5 Si ita de negotiis saecularibus, multo magis inhibetur de ecclesiasticis ordinibus; si presbiteris 
aecclesiae, habundantius episcopis adhibetur honor oboedientiae (Dop, 91—2). 

216 A rhythmical verse secures confirmation from the Popes Pious, Thelesphorus, 
Pontianus, and Sixtus. 

?7 Because not even pious laymen have the right to depose over ecclesiastical matter 
(Pope Stephen) (Dop, 92-3), it follows that laymen have no claim whatsoever in relation 
to the ordination (Si vero non de facultatibus, nec certe concedendum est de gradibus (Dop, 93)). 

218. qui in aecclesiastica dispositione auctoritatem habent, videlicet. episcopis et clericis 
(Dop, 93). 

?? Ab eiectione vero prohibetur clericus. Stultum est igitur, si in ea laboraverit laicus (Dop, 93). 

220 For a discussion of the sources, see Frauenknecht 1992. 
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functional hierarchy—derived from the concern with establishing the 
synod as conflict solver. Moreover, the same functional hierarchy is 
the point of departure for the contention that laymen do not have the 
right to decide over ecclesiastical matters. And because this particular 
ecclesiastical matter pertains to the church offices, it follows that the 
ordination is also reserved for the bishops and clerics of the sacerdotal 
hierarchy?! 

Consequently, the anonymous writer's minute legal delineation of 
the two powers raises a theoretical bulwark in terms of these later 
historical invectives. A final aspect to this canon-law section should 
also be mentioned, namely the use of a canon-law ruling to render 
an unjust verdict invalid. Thus, the earlier moral-philosophical and 
moral-theological elaborations on the issue are provided with a legal 
outlet for the practical consequence of an unjust verdict. The con- 
temporary importance of the ruling is evident from its later recep- 
tion in the polemical literature.?? While the author has made it clear 
that church schism is an internal matter and consequently should be 
settled by church representatives, this only solves part of the problem. 
The author refrains from delegating power to different groups within 
the sacerdotal hierarchy. For instance, what 1s the precise relationship 
between the priests, to whom the author delegates the task of solving 
schisms, and the bishops as the ‘lifeblood’ of the church? Moreover, 
what 1s the difference, if any, between the institutional placement of 
priests, who apparently take part in solving church schisms, and clerics, 
who are excluded along with laymen? In general, the anonymous writer 
is more concerned with excluding participants than with delineating 
the legal borders between the different orders within the church.?? 
Another problem with the scheme has to do with the reliance on the 
ontological divide lay-clergy as the basic premise for the argument; the 
author regards these as clear-cut categories and the entire scheme 1s 


21 "These two last points are intertwined in Guido of Osnabrück’s attempt to justify 
secular involvement in church affairs: because the secular ruler was forced to solve 
earlier church schisms, the right to participate in the election of the pope was only a 
preventive means. The anonymous Dicta cuiusdam uses a similar argument. 

?? See, for instance, the Liber canonum contra Heinricum quartum (Ldl, 1, 492); Deusdedit, 
Libellus contra invasores et symoniacos (Ldl, 2, 313); Placidius of Nonantula (Zl, 2, 596); 
Disputatio vel defensio Paschalis papae (Ldl, 2, 661). 

?5 The predominantly negative definition of the secular in relation to the sacerdotal 
power is supplemented in the last part of the treatise; see below, 11. The relationship 
between the sacerdotal and the secular hierarchy. 
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thus undermined by the introduction of a notion of sacral or divine 
kingship.”* The Ottonian kings had already attached sacrality to king- 
ship.’ Henry II? and Conrad II used it to legitimate royal policy, 
while Henry III extended the confines of royal sacrality to serve as a 


powerful source of political power.?? 


A comparison of this scheme with the view on the papal election 
proposed by the author's contemporary, Wazo of Liege, might prove 
illuminating."?* Wazo, after going through ‘the deeds of the popes, 
their decrees, authentic canons of councils’,??? comes to the conclusion 
that ‘the pope, whatever his way of life, should be held in the highest 
honour, and should be judged by no man; and indeed, no accusation 
by someone of a lower order against a higher should be accepted.”*° 
Both authors, then, invoke the textual past as a comparative basis for 
evaluating contemporary practice, and the approaches of both seem 
systematic in character. A second similarity consists in the exclusion of 
the secular power from the papal election. But while Wazo's view is in 
accordance with the papal leanings of Pseudo-Isidore, the anonymous 
writer applies the Pseudo-Isidorean precepts for the election of a bishop 
to the election of a pope. In this instance, there is a vast difference 
between the two authors. Whereas Wazo's notion precludes criticism 
of a pope regardless of his ‘wicked behaviour’, the anonymous writer’s 


?" For perspectives on the development of sacral kingship, see Mayer 1959; 


Fleckenstein 1964, 1966; Nelson 1971, 1976, 1987, 1995b, 1999a; Wollasch 1984; 
Leyser 1989; Swinarski 1991; Weiler 2000; Erkens 2006. 

?5 See Althoff 1996 for the best analysis of Emperor Otto III. See also Bernhardt 
1993. Constable 1995a: 161 observes that the Ottonian idea of the king as typus Christi 
survived into the Salian era. 

226 See Weinfurter 1995, 2002; Mayr-Harting 1999; Wollasch 1999; Bernhardt 
2002. 

27 See Bagge 2002: 189-231. 

228 The comparison with Wazo of Liège is made difficult because Wazo's conception 
of the papal election is only transmitted in the Gesta episcoporum Leodiensium of Anselm 
of Liége. For a detailed analysis, see Hoerschelmann 1955. See also Mikoletzsky 1948: 
256. Hoffmann 1975: 343—5 notes the extent to which Wazo breaks with the church 
system of the Ottonians. For other perspectives, see Reinke 1937: 25-7; Schieffer 
1950/51; Benson 1968; Szabó-Bechstein 1985: 125-6; Jaeger 1994. 

229 [lle autem ut erat in omnibus et in talibus maxime scutator studiosissimus, vigilanter cum aliis 
quibus laboris huius partes expenderat, hinc gesta pontificum Romanorum, hinc eorumdem decreta, 
hinc autenticos canones, capitulare recensere. sollicitus fuit (Anselm, Gesta episcoporum. Leodien- 
sium, 228). 

30 [n quibus diligenter revolutis nichil aliud quam summum pontificem, cuiuscumque vitae fue- 
ril, summo honore haberi, eum a nemine umquam iudicari oportere, immo nullius inferioris gradus 
accusationem adversus superiorem recipi debere, invenire potuit (Anselm, Gesta episcoporum Leodien- 


sium, 228). 
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universalisation of the critical potential makes it a right and duty on 
the part of the bishops to combat wickedness in general and simony 


in particular. These men also differ in their views of the secular power. 


Wazo’s view is ambivalent regarding the involvement by the emperor;?! 


in contrast, the anonymous writer is not only explicit about the exclu- 
sion of the emperor because of his lay status,?? but also bases his view 
on a carefully elaborated political ecclesiology. In short, the theoretical 
scheme, if transferred to governmental practice, amounts to a church 
liberated from the controls of secular power.?? 


10. The polemical encounter 


In spite of the gradual replacement of the argumentative approach 
of the first part of the treatise with a polemical tone, the author has 
largely refrained from ad hominem rhetoric. In the next passage, the 
concern with the notion of secular power is replaced by an attack on 
Emperor Henry IH in person:?* ‘But the emperor that we are talking 
about was infamous, because he incestuously married a relative. There- 
fore, he cannot even pass judgement on a layman.’ The reference 


7! Wazo's more careful approach can be explained by the fact that he answered 
a petition from the emperor regarding the election of a new pope after the death of 
Pope Clement. The answer is ambivalent because of the conditional clause ‘person 
who is still alive’: “Therefore, since you have been pleased to ask for our opinion, it 
is that Your Sublimity should refrain from placing someone in the office of a person 
who 1s still alive, since this 1s permitted neither by divine nor human law, and the 
holy fathers have laid down both in words and writing that the pope is to be judged 
by no one unless by God himself? (Quocirca quandoquidem nostram super his flagitare placuit 
sententiam, desinat sublimitas vestra aliquem in eius locum qui superstes est velle substituere, quia 
nec divinas nec humanas leges certum est concedere hoc, astipulantibus ubique sanctorum patrum tam 
dictis quam scriptis, summum pontificem a nemine nisi a solo Deo düudicari debere (Anselm, Gesta 
episcoporum Leodiensium, 28)). 

?? Szabó-Bechstein 1985: 126-7 notes that the anonymous goes beyond Wazo 
by regarding the ruler as a layman. The subordination of the ruler to the bishop is 
a result of the rejection of sacral rulership, a conception which lacks clarity in the 
thought of Wazo. 

755 The revisionist understanding which regards the Contest as a plural movement in 
which local initiates were of importance in the later papal definition of reform accords 
with the anonymous' notion of reform. 

?* The argumentative structure thus resembles that applied in the case of Benedict 
IX, dealing first with the formalities of the deposition and the reinstallation, and 
thereafter launching a personal attack on the pope. 

755 Sed imperator, unde loquimur, infamis erat, utpote qui incestuose cognatam suam sibi mulierem 
copulaverat. In quo etiam nec laicum düudicare poterat (Dop, 94). 
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1s to Henry's marriage to Agnes of Poitou (1025-1077), the daughter 
of Duke William V of Aquitaine,“ and the function of the passage 
1s apparently to undermine the emperor's contemporary reputation as 
a pious layman.?" Strictly speaking, the ad hominem attack is superflu- 
ous since laymen, regardless of their religious piety, have already been 
excluded from electing or deposing a pope. The polemical function of 
the passage, however, is to link Gregory VI to the sinful behaviour of 
the king? A quote from Pope Innocent—stressing yet again the legal 
separation of the two powers (Dop, 94)—provides the link to the next 
accusation against the emperor: 


He was aware that the pope [Gregory VI], who based his will on the 
law of the Lord [Ps. 1.2], would not have given comfort or benediction 
because of his [the king’s] incestuous act, and he therefore installed a 
person [Clement II] who appreciated his wickedness.?? 


The claim that Gregory was deposed and Clement II installed because 
of the emperor’s felt need to receive papal benediction and thereby nul- 
lify the effect of his incestuous marriage is not found in other sources." 
The polemical context does nothing to strengthen the historical cred- 
ibility of the remark. In the next passage, the propagandistic tone 
is sustained, as the author launches the third consecutive ad hominem 
attack on the emperor. Once again, the rhetorical impression of a trial 
is invoked by a defence of the emperor: 


“When I,” he said, “was uneducated [i/literatus] and I was not informed 
by an ecclesiastical authority, I considered what took place to be proper 


because of my authority [reg¢mine]”.?"! 


This praemunitio, referring to the ignorance of the king, is strengthened 
by quoting Pope Clement, who stresses the sinful character of a person 


236 For a discussion of the criticism levelled at the emperor because of his marriage, 
see Thomas 1977: 224-35. 

?7 Humbert of Silva-Candida's attack on the role of the secular power in church 
affairs from 1058 was not unprecedented (Boshof 1979a: 286; Prinz 1988: 540). 

?35 See Anton 1982b: 51: ‘Mit der Ehekalamitat des Kaisers hing aber nach dem 
Autor sein Verhalten gegen Gregor VI. unmittelbar zusammen...’ 

39 Noverat enim, quia, cum in lege Domini voluntas papae illius esset, incestum suum nul- 
lis blandimentis, nullo terrore benediceret; ideo talem constituit, qui nequitiae suae consentiret (Dop, 
94—5). 

20 For a discussion of the historical circumstances, see Schmale 1979: 74; Anton 
1982b: 52-3. 

7" “Cum illiteratus’, inquit, vel nulla aecclesiastica auctoritate instructus essem, putavi ex regimine 


meo esse, quod factum est^ (Dop, 95). 
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‘who thinks he knows what he does not know and defends as the truth 
that which is false.?? 

Thus, the emperor, through three ad hominem invectives, has been 
depicted as sinful, deceitful, and uneducated, all features that contradict 
the contemporary understanding of the rex iustus. However, the entire 
section 1s redundant since it ends in a rhetorical attack on the emperor 
based on the legal argument: *Where does it say that emperors can 
obtain the place of God??? This phrase, in addition to summarising 
the central elements of the author's notion of the ‘right order’, is also 
rhetorically effective because of its contrastive form. In the next pas- 
sage, however, the author returns to his ad hominem approach, asking 
whether the emperor acted in the service of the devil, using the sword 
and causing the spilling of blood and murder (Dop, 96-7). Only in the 
next passage is the accusation at the emperor outlined: ‘it is a sacrilege 
[sacrilegium] to approach the priests of the Lord.?** 

Amidst the polemic, the author elaborates on the conception of 
the sacerdotal hierarchy: 'In the church the people can address the 
priest, and the priest the bishop; in order to confess sin, the bishop can 
address the highest and universal pope; and the pope, God alone, who 
reserves for him His own judgement."?*? This hierarchy?* coupled with 
the earlier outlined episcopal right of resistance, is then related to the 
cases of Pope Gregory VI and Emperor Henry III, reserving the right 
of judgement on Gregory VI to the bishops, not the emperor?" The 
hierarchical notion that reserves for God the right of judgement over the 
pope could easily have contradicted the episcopal mood of the treatise. 
However, it is brought into accordance with the bishop’s right to judge 
by redefining the status of Gregory VI. The simoniacal proceedings, 
coupled with the author's version of the nomen-potestas theory, deprives 
Gregory VI of the papal title as far as the bishops are concerned. This 


%2 Audiat ergo illud Clementis: Nihil gravius, quam si id, quod ignorat quis, scire se 
credat et defendat verum esse, quod falsum est (Dop, 95-6). 

%3 Ubi enim inveniuntur imperatores locum Christi obtinere? (Dop, 96). 

?^ Fius itaque iuris non erat summum pontificem infestare, cum in subiectis suis episcopis, quan- 
tum ad id, quod sunt vel esse dicuntur, nihil debeat agere, quia sacrilegium est in sacerdotes domini 
tendere. . . (Dop, 97). 

?5 In aecclesia populus sacerdoti, sacerdos episcopo potest confiteri, episcopus summo et universali 
pontifici, ille autem soli Deo, qui eum suo iuditio reservavit (Dop, 96). 

?5 Hoerschelmann 1955: 68 takes the term populus to mean the secular nobility. 

247 Verum in eo maxime obtundimur, quod diximus: Si episcopus non est. Sin vero, an non discutere, 
adiunximus, non eius, sed episcoporum est (Dop, 96). 
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also explains why the author is able to renounce loyalty, even though 
the case has not yet been discussed in the council of bishops.?* 


11. The relationship between the sacerdotal and the secular hierarchies 


The very last section before the treatise breaks off is of considerable 
interest because 1t introduces several new elements: the author supple- 
ments the negative approach to secular power with a more constructive 
delineation of the relationship between the sacerdotal and the secular 
powers.?? The first of three quotes, attributed to Pope Julius, gives the 
pope the right to punish the persecutor of bishops. The second directs 
attention to the fact that popes Judge the subordinated, while popes are 
only judged by God (Dop, 97). The third reference, however, specifies this 
papal power by quoting Bishop Athanasius addressing Pope Felix, claim- 
ing for the pope the power to judge heretics, emperors and all enemies 
of the church: as ‘head’ and ‘doctor’ for everybody (caput omnium), the 
pope is responsible for maintaining the ‘right order'.?? Based on these 
authorities, all dealing with papal power in relation to the secular sphere, 
the author develops his own political-theoretical notion: 


The head should not be hit from the tail; the fact that emperors are also 
subordinated to bishops can be seen from their own profession above. 
Bishop Germanus of Paris dared to excommunicate King Charibert 
because of his adultery, as seen in the history of the Franks.”°! 


Three aspects in particular are of interest in terms of the political 
ecclesiology. For once, the pope’s elevated position in the functional 
scheme is Justified by his twofold task of being the ‘head’ and ‘doctor’ 


75 Confessio igitur illius nec ad eum [Henry III] pertinet, quamvis in consilio episcoporum, dum 
bene egerit, refutandus non est (Dop, 96). Anton 1982b: 53 notes that scholars have taken 
the passage as referring to Sutri. 

?9 The author has largely refrained from addressing this relationship, unless it was 
related to the issue of electing or disposing bishops. Thus, the relationship to the secular 
power has on the whole been defined negatively. 

50 Et ad Felicem papam Athanasius episcopus: Ta prophanarum hereseum et imperatorum 
atque omnium tudex infestantium ut princeps et doctor caputque omnium ortodoxae 
et inmaculatae fidei defensor existis (Dop, 97). 

>! Qui vero caput est, a cauda referiendum non est; imperatores autem episcopis subditos esse ex 
professione sua superius comprehensum. est. Unde Germanus. Parisiorum. episcopus, sicut in Gestis 
Francorum scribitur, Cherebertum regem pro adulterio excommunicare ausus est (Dop, 97—8). 


168 CHAPTER TWO 


of Christian society.’ The pope’s secular function, then, is derived 
from his ecclesiological functions, and thereby foreshadows the Grego- 
rian reform papacy’s acquisition of secular prerogatives.’ Consistent 
with the moral-theological scheme, the sacerdotal power is presented 
as autonomous within its own canon-law-defined legal confines. If the 
author had claimed a secular authority for the sacerdotal hierarchy, 
the minute construction of a hierarchy free of secular power would 
have been partly undermined. A second aspect is related to the posi- 
tive justification of sacerdotal involvement in secular affairs. By basing 
the elevated position of the pope on his ecclesiological function, the 
justification of the right to sanction the secular power by anathema 
is twofold: in order to prevent impingement on the bishops, the ‘life 
force’; and to sustain the ‘right order’ threatened by heretics and other 
enemies. Hence, the author uses the conclusion to the earlier discussion 
concerning the autonomy of the sacerdotal hierarchy as the basis for 
justifying the positive use of legal sanctions against the emperor: the 
ecclesiological responsibility inherent in the notion of an autonomous 
functional sacerdotal hierarchy not only legitimises an involvement 
with the secular ruler—in this instance excommunication—but also 
depicts it as a responsibility inherent in the notion of ‘doctor and head 
of everybody’. 

Third, the episcopal tenor of the treatise is still evident. While these 
three quotes are all related to the pope, the interpretation focuses on 
the bishops’ placement in relation to the emperor. Once again, the 
power of the pope is placed on par with that of the bishops. As such, 
the historical example is a powerful indicator of an episcopal tenor, 
chosen because it deals with the bishop-emperor relationship. Consider- 
ing the foregoing discussion, as well as the three authorities discussed, it 
would have made more sense to choose an example illustrating a papal 
excommunication of a secular ruler. When this is not done, it signifies 
the consistency of the episcopal mood of the De ordinando. In addition, 
it provides yet another indicator of the interpretive skill demanded of 


»2 The reference to the two notions of ‘doctor’ and ‘corrector’ in terms of a 
functional scheme is one of the characteristic features of the political ecclesiology of 
the Gregorian reform papacy; see below, 3. Polemical warfare in the royal and papal 
chanceries (1073-1082). 

75 See below, 3. Polemical warfare in the royal and papal chanceries (1073-1082). 
However, it was only in the late-period polemics that the caput argument was devel- 
oped; see below 11. The political-theoretical orientation of the late period: De investitura 
episcoporum (1109). See also Hoerschelmann 1955: 74, who correctly claims the phrase- 
ology to be typical of the later phase of the Investiture Contest. 
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the author in order to adapt the different textual epistemologies to a 
general political ecclesiology. 


Conclusion 


After such prohibitions by holy men, after so many rights to punish given 
for the veneration of the Apostolic See, this emperor, despised by God 
[Rom 1.30], did not refrain from deposing a person whom he was not 
even able to elect; he who had no right to enforce a deposition, elected 
another.?* 


This passage concludes the treatise and hints at a number of themes 
discussed by the author. These include the construction of a sacerdotal 
hierarchy partly by invoking moral theology and canon law, and partly 
by defining the rights of the secular power negatively, thus contrasting 
them to the positively established autonomous sacerdotal hierarchy. 
Furthermore, within this sacerdotal hierarchy, the relationship between 
the different social groups—priest, bishop, pope—is not only delineated 
in accordance with a functional scheme, but also linked to the synod as 
the central institution for enacting church laws and for solving church 
schisms. ‘The synod is the institutional manifestation of the ‘life force’ 
of the church in the form of the bishops, attesting to the anonymous 
writer’s episcopalism. 

Neither the concern with the sacerdotal hierarchy, episcopalism, nor 
the understanding of the role of the synod is innovative when taken 
in isolation. ‘Taken together, however, the functional hierarchical epis- 
copalism constitutes a scheme for the elaboration of a discourse that 
foreshadows at least four characteristics of the mid-period polemics. 
First, the deductive combination of arguments is a general methodical 
characteristic of the polemical literature. In this case, moral-theological, 
philosophical, legal and historical arguments interact, and are deduc- 
tively related to an initially established functional scheme. A second 
innovation 1s also related to method, namely the concern with interpreta- 
tion. The new learned environments—textual communities—emerging 
in the first half of the eleventh century witnessed a new approach to 
the text: the essentialist approach is shattered by the acknowledged need 


24 Post has itaque sanctorum prohibitiones, post in apostolicae sedis veneratione tot institutas 
sanctiones imperator iste Deo odibilis non dubitavit deponere, quem ei non licebat eligere; elegit, quem 
non erat fas deicere (Dop, 98). 
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and possibility for the subjective juggling of a text in order to mould the 
texts to suit an a prion defined theoretical scheme; the use of Gregory 
I to justify criticism, as well as the re-conceptualisation of the papal 
primate, exemplify this aspect. Another aspect of the consistency of 
the treatise is the ontological separation between sacerdotal and secular 
hierarchies, accounting for the subordination of secular power to the 
sacerdotal. This ontological division is also one point of departure for 
the establishment of a sacerdotal hierarchy in which the bishops are 
the ‘life force’. The right to depose an emperor is justified by the heresy 
clause, combined with the nomen-potestas theory, which implies that once 
a heresy is committed, the bishops have not only the right but also the 
duty to cleanse the temple. Fourth, the practical or pragmatic concern 
should also be mentioned. The anonymous writer is not only interested 
in providing an explanation of the contemporary disturbances both in 
the form of disorder within the sacerdotal hierarchy, as well as that 
existing between the sacerdotal and the secular powers. The author 
also identifies the synodal institution as the prime means for conflict 
solution, and situates it accurately within the sacerdotal hierarchy by 
outlining both its legal mandate and its sources. 

In short, the De ordinando pontifice outlines a suggestion for church 
reform every bit as radical as the later ‘Gregorian reform movement’. 
A link has been found between the De ordinando and the Dictatus papae as 
well as the famous letter of 1081 to Bishop Hermann of Metz. Along 
with another link to a group of writings and authors—the Collection 
in Seventy-four titles, Anselm of Lucca, Peter Damian—this makes 
the author a forerunner in the renewed interest in canon law in the 
period.” Notwithstanding the difficulties in establishing clear evidence 
of intellectual loans, there is no doubt that the treatise reflects the 
new-found interest in questions of legitimate authority emerging in 
the pre-Gregorian period.” The author extends the earlier attack on 
simony by situating the heresy in a clearly defined idea of the ‘right 
order’,”’ and radicalises the reforming impetus of a contemporary 
such as Wazo of Liége, thereby giving criticism an entire new meaning, 


°° Ryan 1956: 8-10; Macdonald 1976: 9-11; Anton 1982b: 16-8. 

36 Leyser 1965: Murray 1978: 6-8, 110-2 talks about a more rational and com- 
petitive approach. 

37 Thus Fauser 1935: 152-3 is only grasping part of the picture when he claims that 
the author was guided more by political motives than by reforming zeal. Additionally, 
Mirbt’s characterisation of the author as a ‘scharfen Kurialisten’ and his national 
French motives for writing the tract are partly off the mark. 
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True, when viewed in isolation, several of the theoretical conceptions 
are underdeveloped. Nevertheless, the functional relationship between 
the sacerdotal and the secular hierarchy—the ‘right order’—is far more 
sophisticated than Ullmann acknowledged. Tellenbach once referred 
to the author’s deep insight into the two hierarchies, and the scheme 
below summarises the anonymous writer’s notion of the ‘right order’ 
and thereby holds up a mirror to the contemporary legal mentality 
(Zimmermann). 


Sacerdotal hierarchy Secular hierarchy 

Pope King/Emperor 

Caput populi Caput laicorum 

Head of the Roman Church Head of the Roman 
Empire 


Bishop (Collective function) 
Electing/deposing the pope 
Church legislation 
Institutional manifestation in 
the synod 

The collective unity of the 
Sancta Romana Ecclesia 


Bishop (Individual function) 
Ecclesiological function 
Representative function 


Cleric 

Ecclesiological function 

Functionally excluded from 

episcopal privileges 

‘People’ ‘People’ 

Allegiance to the caput popult Allegiance to the 
caput laicorum 


CHAPTER THREE 


POLEMICAL WARFARE IN THE PAPAL AND 
ROYAL CHANCERIES (1073-1082) 


Introduction 


The 1050s and 1060s had witnessed four intellectual controversies all 
of which were important to public-sphere formation in the last half 
of the eleventh century. These included the debate on the Eucharist, 
the schism regarding anti-pope Cadalus of Parma, and the discus- 
sion of the validity of the sacraments of simoniacs.' The early-period 
polemics, addressing the latter two issues, were central in shattering 
the elitist early-medieval public sphere. The new figuration was semi- 
elitist in nature and resulted in an upsurge of public debate indepen- 
dent of the ‘state’ and the ‘church’. The figuration is forcefully exem- 
plified by the polemics of Guido of Arezzo and by the De ordinando 
pontifice. As well as these intellectual discussions, the eleventh century 
witnessed a general shift to a more popular orientation, manifested in 
the Peace of God movement, early heretical groups and the Pataria 
in Milan. All these compositional publics (“Teiloffentlichkeiten’) were 
non-institutionalised in the sense that they had a restricted number 
of participants and focused on a limited number of themes. It is only 
against this background that the importance of the polemical warfare 
in the papal and royal chanceries can be fully appreciated, since it was 
crucial to the changes that resulted in the semi-institutionalised public 
sphere. Not only did these official contributions justify polemic warfare 
in the struggle for the ‘right order’; they also set the discursive terms 
for the mid-period discussion. This treatment of the letters of the two 
chanceries, therefore, focuses on how the polemical letters changed the 
nature of the public debate, replacing what has been called a negative 
view of political authority with one characterised by *enthusiasm'.? 


! Robinson 1978a: 9. 

? Tierney 1982, in his overview of the growth of constitutional thought, observes 
that the negative view which was prevalent in the early Middle Ages was replaced by 
enthusiasm in the polemic against King Henry. 
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Before considering the epistolary output of the chanceries, a word 
or two about the protagonists in the struggle is in order. Hildebrand, 
better known as Pope Gregory VII, is one of the enigmatic historical 
figures that is so difficult to capture.? While some regard Gregory as a 
genius,’ a revolutionary,’ and a militarist,° others stress the fundamentally 
conservative outlook of the pope’ as well as his lack of originality? The 
early stages of Hildebrand's life are still very much in the dark.? Most 
likely, his education included only the traditional education received 
by churchmen in the period, and the literary style of his letters, the 
stylus medium, is probably attributable to his teacher, Laurentius of 
Amalfi." The pope had only rudimentary knowledge of canon law." 
Although the once-disputed question of his monastic profession has been 
answered in the affirmative, the question of whether Hildebrand had 


* Robinson 1978b: 5: “There was in Gregory VII’s conduct as pope an element 
of “charismatic leadership"; Cowdrey 1998a: 55: ‘Friends and critics alike notice 
Hildebrand's pre-eminence.’ With regard to private characteristics, the terms applied 
to characterise the pope range from ‘christocentric’ (Goez 1978) to ‘mystical’ (Congar 
1961) and ‘ascetical’ (Cowdrey 1995c). 

* Haller 1951. 

? Brooke 1972: 60-1: *... when Hildebrand became Gregory VII, a new and revolu- 
tionary view of the papal office was enthroned in the Holy See’; Schmale 19612: 265: 
‘Der von religiöser Leidenschaft erfüllte Gregor VII. hat eine Revolution ausgelöst...’; 
Blumenthal 2001: 9-10: ‘Die dort skizzenhaft aufgereihten weitreichenden päpstlichen 
Vorrechte wirken in ihrer Schroffheit und Absolutheit revolutionar.’ 

5 Erdmann 1977. See also the discussion by Blumenthal 2001: 123—36. 

7 With regard to the personal side of the reform pope, in addition to two relatively 
recent biographies, numerous investigations into different aspects pertaining to the 
individual characteristics of the reform pope also exist; see Macdonald 1932a; Cowdrey 
1998a; Blumenthal 2001. For a bibliographical overview, see Robinson 1985a. 

* Robinson 2004b: 302: ‘Certainly Gregory VII was not an original thinker: it would 
be difficult to identify a reforming idea of which he was the sole originator.’ 

? The most penetrating analysis is that of Blumenthal 2001: 16-94. 

10 The claim in earlier research—that he received this education by Wazo and in 
the environment of the so-called school of Liege (Sackur 1893: 139)—has also been 
repudiated by recent research. 

! Goez 1978: 212 observes that Laurentius of Amalfi was a master of rhetoric. 

? Schieffer 1978: 104 notes the paradox that Gregory, who had limited knowledge 
of canon law, instigated the bloom of the canon-law science. Nothing indicates that 
Gregory had a canon-law background (Fuhrmann 1987: 129). Moreover, his letters 
and privileges are not rich in terms of canon-law content (Fuhrmann 1989: 130). 
For an inconclusive attempt to outline what Hildebrand learned from Laurentius, see 
Holtzmann 1947. 

3 Cowdrey 1998: 71: ‘Unlike his seven predecessors, Hildebrand was most of his 
life a monk with whom the many monastic figures in Rome could identify themselves.’ 
See also Blumenthal 2001. 
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any formal connections to Cluny is still not answered.'* The question 
of whether Hildebrand was a canon is also disputed.'? Notwithstanding 
efforts to view Gregory as a ‘political pope’,'® there is almost complete 
consensus regarding the moral-theological motivation behind the reform 
project." Thus, a host of investigations have attempted to outline dif- 
ferent aspects of this project,'® including liturgical renewal,'? economic 
reform,” the eschatological dimension," the aspect of tolerance,” 
the view on Christian warfare,” and the meaning of libertas ecclesia.?* 
Research into the feudal language applied in dealings with the secular 


' See Cowdrey 1970a; Hallinger 1975; Hoffmann 1975; Schieffer 1975; Smith 
1975; Violante 1975. Fichtenau 1986: 65 suggests that Hildebrand was consecrated 
monk in Cluny or in a monastery nearby. According to Robinson 2004a: 60, ‘it is 
much more likely that he was, as Bruno of Segni and Paul of Bernried claimed, a 
“Roman” monk.’ 

5 Blumenthal 2001: 31-43 argues persuasively for the fact that Hildebrand was a 
canon. 

15 Jordan 1932: 68, 1958a. 

U To Brooke 1972: 60, there can be little doubt of his devotion and sincerity. 
Fuhrmann 1973a: 189 notes that religious conviction, rather than conviction from 
legal principles, was decisive. For similar opinions, see Schieffer 1978: 99; Benz 1986: 
4; Denzler 1973: 72; Struve 1991c: 57; Cowdrey 1998a: 695. 

'® Ladner 1959: 221: ‘Actually, the term reformare occurs less frequently in Gregory 
VII’s letters than other renewal terms, such as renovare, restaurare, etc, which, however 
do not essentially differ from the meaning of the concept of reform. The idea of 
renewal in the sense of revolution, that is to say, of untraditional innovation, is explicitly 
rejected by the pope.’ 

19 Tt is not possible to talk about a Gregorian reform of the liturgy because not every 
change in the liturgy since the mid-11th century can be traced back to Gregory (Elze 
1954, 1989: 186). Similarly, Koziol 1995: 126 concludes that the reform movement’s 
influence on political liturgy in France and England was minimal. 

2° On the economic and institutional side of the reform papacy, see Jordan 1933, 
1947; Zema 1947. 

2! Benz 1986; Fichtenau 1986. 

?' Gregory was a product of his time, but in several instances emerged as more 
moderate than his contemporaries. Thus, the pope cannot be characterised as the 
“Gipfelpunkt der Intoleranz’ (Laudage 1998). 

55 Gregory influenced thoughts on warfare. According to Russell 1975: 35, the reform 
pope accomplished a radical transformation of the meaning of militia Christi from that 
of spiritual conflicts to the literal meaning of knightly bellicosity. To Cowdrey 1997b, 
Gregory was responsible for profound changes in Christian attitude to the bearing of 
arms, preparing for the Crusade. See also Cowdrey 2001, 2003a. 

4 Szabó-Bechstein 1991: 149 underlines the transcendental and Paulinian /ibertas 
term and the extent to which the pope took ‘freedom’ to mean the unconditional 
subordination to Christ and his vicar in Rome. See also Schieffer 1991b. The view 
on freedom is in turn related to the notion of the primitive church (Olson 1969). For 
further references, see Cowdrey 1998a: 537-9. 


176 CHAPTER THREE 


princes has highlighted the political dimensions of papacy.” Neverthe- 
less, the reforming aims are much clearer than the immediate results. 
This relates to the ideas of free and canonical election,” the reform of 
the ‘Kanonikerbewegung’,”’ and priestly chastity.” The success in the 
attempt to influence other areas has also been difficult to estimate,?? 
as seen from the evidence from Scandinavia, Anglo-Saxon England,” 
Southern- and Eastern Europe,?' and Byzantium.” 

Some years ago, Fuhrmann used the phrase ‘the trouble with Henry? 
to pinpoint characteristic features of Pope Gregory's opponent, features 
that never seem to stop attracting the attention of scholars. The 
‘Umbruchcharakter’ of the reign affected the legitimisation of royal 
authority” and, of course, the relationship to the papacy. This also 
included the formation of the new class of ministeriales," the clearer con- 


? Brooke 1911; Dempf 1929: 187; Ullmann 1955: 331-2; Jordan 1958a: 130. 
Although there is no use in denying this aspect of the policy, it should not be interpreted 
as a grand design to secure papal overlordship (Morris 1989: 132). Robinson 1999a: 
302-3 remarks that there are few traces of a curial feudal system, but that Gregory 
used feudal terminology more extensively than his successors. 

°° Loud 1992: 43. Schimmelpfenning 1990 stresses that although elections of bish- 
ops and popes adhered more closely to canon law in the 12th and 13th centuries, lay 
influence did not disappear. See also Cowdrey 1993b. 

7 Denzler 1972: 237; Laudage 1991. 

?* Brooke 1956: 7. 

? Gregory's concern with the periphery was threefold: political, to foster a balance 
of power; judicial, to promote peace and concord; and pastoral, to teach the way of 
the Lord to all nations (Cowdrey 1998a: 424). 

9" The results of the reform only became visible in the 12th century (Cowdrey 1989: 
352). See Gwynn 1948. 

3! See Freedman 1991. 

” Bayer 2002. 

3 Fuhrmann 1994: 348-50: ‘It was precisely here that the problem lay: the safe- 
guarding of imperial affairs exhausted the German monarchy [...] The position of 
emperor brought with it unpleasantness for the German king from the very start: to 
the Romans he was not acceptable as the highest court authority.’ 

** For a recent historiographical analysis, see Struve 1999b. In addition to four rela- 
tively recent biographies (Boshof 1979b; Wies 1996; Robinson 1999a; Althoff 2006), 
recent approaches to the regency of Henry IV deal with conflict solution (Keller 1989; 
Reuter 1991; Vollrath 1991a; Suchan 1997, 2004), historiography (Althoff and Coué 
1992; Bagge 2002), and statebuilding (Keller 1986; Reuter 1993). 

5 To Weinfurter 199 1a: 18, this Umbruch’ resulted in a plurality of new authorities 
that competed with the old. 

3 Koch 1972: 1-30; Weinfurter 1991b: 55-97. 

3 Zotz 1991: 3-51. See also Arnold 1985. 
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ceptualisation of social classes including peasants,” and urban growth.” 


The private life of Henry has usually been considered important for 
understanding the public side of his reign. The fact that Henry was 
a minor at the time of his father, Henry III's death and that during 
the interregnum period from 1056 to 1065," his mother, Empress 
Agnes, and Archbishop Anno of Cologne were in charge," has often 
been considered vital in explaining later events in Henry's life." His 
guardians, perhaps assisted by learned persons at the court, probably 
educated the young king. Henry was a litteratus and was able to read 
and understand Latin. However, only one single reference, that of 
Cosmas of Prague which states that Henry could ‘wield a pen’, attests 
to his writing abilities." There is evidence that he continued a tradition 
going back to the Ottonians of a dedication to the artes, manifested 
in the effort to bring together gifted men at the court in Aachen. This 
tradition was also kept alive under Henry V.“ With regard to the per- 
sonality of the king, there exist almost as many opinions of Henry IV 
as of his enigmatic opponent Pope Gregory VII. One recent line of 
research has painted a positive picture of Henry,” while at the same time 
eschewing the mythologising tendency of nineteenth-century historical 


38 Rösener 1991: 51-75. 

3 For the history of Cologne, Straßburg, Trier, Metz, Toul, Verdun, Regensburg, 
Mainz, and Hamburg-Bremen, see respectively Stehkaper 1991; Dollinger 1991; 
Haverkamp 1991; Kolmer 1991b; Staab 1991; Johanck 1991. 

* See Kölzer 1990; Offergeld 2001 for sketches of the position of royal minors. 

*! For an analysis of the notions of crisis and death in the Ottonian and Salian 
period, see Bornscheuer 1968. 

4 Henry's experience as a youth taught the king to tackle difficult situations (Boshof 
1979b: 120). He reacted passionately to all critical situations— whether it was the struggle 
with the princes, Canossa, the anti-kings, or the rebellion of his son (Epperlein 1989: 
127-8; Goez 1996). Althoff 2006: 132, 299 also suggests that Henry’s experience as a 
youth and during the regency is a key to what he considers a characteristic feature of 
Henry's political behavious: ‘plötzliche Richtungswechsel’. For a biography of Anno 
of Cologne, see Jenal 1974a: 176-195. From 1062 Anno was the leading character 
at the royal court. 

4 Mommsen and Morrison 1962: 48. The sources do not tell whether this ‘writ- 
ing ability meant making a monogram at the end of a letter or referred to literary 
abilities. 

^ The anonymi chronica imperatorum Heinrico V. dedicata, 212 tells that the practice 
of gathering learned men at the court was continued under Henry V: Habes igitur, 
serenissime imperator, amministrante caritate chronicum opus excerptum non nostra, set veterum 
chronographorum auctoritate utinam non indignum, ne dicam oculis imperatoris, set saltim minimis 
lectoribus tue curie. 

5 For a thoroughgoing negative evaluation, see Haller 1951: 486. 
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writings.^ Thus, the king has been credited with an understanding 
of high politics," a religious and pious attitude, a human outlook,” 
and a concern for lower social groups;” he is also credited with trying 
to ‘change the notion of state’ by adding a transpersonal element to 
the Salian notion of kingship®! as well as enlisting the support of the 
increasingly powerful Italian communes.” In contrast to this positive 
view, there are also those who claim the reign of Henry was a virtual 
disaster who polarised the internal fronts of the empire.? His dealings 
with the Saxons were short-sighted at best,” and his politics vis-à-vis the 
monasteries was ambivalent.? Thus, Henry failed both to understand 
and deal with the Saxon rebellion and the claims of the papacy.” 


1. Quantitative overview of distribution patterns 


The letter corpus has been considered a mirror of Gregory," and as 
representing his ‘characteristic instrument"? Although papal registers 
are attested for popes in the early Middle Ages, only that of Pope John 


16 Struve 1999b. 

47 Struve 1987: 343 observes that the king displayed political skill by trying to inte- 
grate new social groups such as the ministeriales and the urban residents into the royal 
ambit. Robinson 19992: 368 notes that the king survived the crises of 1076-1077 by 
demonstrating qualities which had been far less apparent in the previous decade: flex- 
ibility and willingness to compromise. 

** Mikoletzky 1960: 259: ‘Jedenfalls war Heinrich IV. bei alledem ein tief religiöser 
Mann, der nach Kräften den geboten der Kirche gemäss zu leben betreibt war.’ Struve 
1987: 339: ‘Dabei war Heinrich IV—den Normen der Zeit entsprechend —durchaus 
Religiös eingestellt. Übereinstimmend wird in den Quellen seine Frömmigkeit her- 
vorgehoben, einige rühmen ihn gar als püssimus imperator." 

9 The king's approach to his advisors shows skill in dealing with people (Tellenbach 
1988: 363). Henry also showed tolerance in dealing with Hartwig of Magdeburg and 
Hermann of Metz (Hartmann 1998: 46-7). 

5 The royal initative in the peace movement improved the status of the less fortu- 
nate (Struve 1987: 343). 

?! Nitschke 1969: 56, 61 detects a stress on the ‘Eigenrecht des Staates’ in the period, 
including a concern for the inhabitants of the kingdom. See also Struve 1999b: 62, 
noting the strong concern for the Salian kingdom. 

5 Struve 1996, 1997. 

® Keller 1986: 164: ‘Er hat alle Gegensätze im Reich polarisiert...’ See also Althoff 
2006. 

5 Giese 1979: 168. See also Leyser 1994c. 
> Seibert 1991. 

5 Fenske 1977; Leyser 1994b; Robinson 1999a: 345-69. See also Bagge 2002: 
236. 

? Arduini 1987: 267. 


® Brooke 1972: 62: ‘His letters were his characteristic instrument...’ 
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VIII (872-82) survives.” Quantitative estimations of the size of the 
corpus range from ‘around 400° to ‘several thousands’, highlighting the 
problems associated with the chance survival of sources." 360 letters 
are extant and contained in the register, the Registrum Vaticanum 2 (RV 
2). However, the RV 2 also contains twenty-nine other items that not 
are Classified as letters: nine are privileges and protocols from synods, 
while the others include the manifest of papal claims known as the 
Dictatus papae,°' a few oaths and deeds of gifts, and two incoming let- 
ters. In addition, nearly seventy letters are located outside the RV 2. 
The larger number of letters that has survived by chance and escaped 
registration in RV 2 have been collected in the Epistolae vagantes (EV), 
and it has been estimated that only a tenth of the total number of 
EV’s has survived.” 

Although there is now general agreement that the RV 2 is the 
original register? criteria for inclusion and exclusion of letters have 
been impossible to detect. A more recent attempt to solve some of 
these difficulties has been suggested by Murray, who has focused on the 


5 Cowdrey 2002: xi. For a general discussion of papal sources, see Frenz 1986. 

% Esch 1985 has focused on the ‘Uberlieferungs-Chance und Überlieferungs-Zufall 
als methodisches Problem des Historikers’, using the letters of Gregory as one example 
of the problem of ‘representativity’. 

ĉl The Dictatus papae has been interpreted in numerous ways: as the prime textual 
example of the hierocratic thesis (Ullmann 1955), as a document that stated the posi- 
tion of the Roman Church in the schism with the Eastern Church (Gauss 1940, 1967: 
41-68), and as an outline of a canon-law collection (Peitz 1911; Hoffman 1947; Congar 
1961; Gilchrist 1962a; Schneider 1972: 112). No agreement has been reached, save 
perhaps for the radical notion of reform which the text puts forward (Fuhrmann 1977). 
Recently, Cowdrey 1998a: 120 has suggested that the acceptance of such provisions 
as the Dictatus bapae enshrined might have been the condition for Henry's imperial 
coronation. See also Kuttner 1980b. 

® The principal means for the handing down of the extravagantes are the Gregorii VII 
uita, the Chronicon of Hugh of Flavigny and Bruno's De bello Saxonico, and the three 
letter collections (the Hanover Collection, the Wolfenbüttel Collection, and the Codex 
Udalrici); see Cowdrey 1972a: xx-xxiv. 

55 Santifaller 1963 claims that the RV 2 is only a selection of letters from a lost 
register counting several thousand letters. Peiz 1911 argues that the short register that 
has survived was the original register, compiled periodically for business purposes after 
a precise selective principle. Caspar 1922 suggests a third alternative, attempting to 
explain the irregularities in the register as shortcomings in the administrative capacity 
of the chancery. Hilpert 1984: 606 remarks that although the register 1s not a copy of 
an earlier register, the term *Originalregister' is ambiguous since the register has not 
survived in its original. See also Klewitz 1939a. 

9* Cowdrey 2002: xiv: ‘While no reason can be documented, it is a fair surmise that 
pressures upon scribal time and resources that resulted from the crisis events thrust 
the registration of letters into the background.’ On the papal chancery in general; see 
Elze 1950, 1952; Noble 1990. 
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letters that have survived without being included in the register and, 
on the basis of this, has estimated that for every letter in the register 
there are two outside it; the estimated total is then between 600 and 
700 letters.? Hoffmann, on the other hand, uses the registered and 
unregistered letters in the RV 2 as the key, esümating a total of 584 
letters not registered, and a total of 941 letters. Fuhrmann suggests 
a figure of approximately 1500,” while Cowdrey remarks that the let- 
ters should be numbered in hundreds rather than thousands. With 
regard to the scholarly evaluation of the letters, Caspar? Boch,’ 
and Hoffman’! all stress the narrow confines of the correspondence. 
The wealth of scriptural evidence” has a counterpoint in the lack of 
canon-law references,” few patristic quotes, and a rudimentary use 
of historical examples.” Others, such as Blumenthal, are more positive, 
arguing for the superiority of the papal correspondence in comparison 
to its royal counterpart.’ Staab takes a favourable view of the letters, 
stressing the extent to which the pope integrates a Roman legal ele- 


® Murray 1966: 149-202. Murray's estimate of between 600-700 as the highest 
reasonable number is accepted also by Cowdrey 1972a, xx, although Cowdrey does 
not rule out that it may have been considerably larger. 

& Hoffmann 1976. 

% Fuhrmann 1998: 114—5. 

68 Cowdrey 2002: xii. 

9 Caspar 1924: 23: ‘Hier entlädt sich ein herrisches Temperament, das mit ungeheu- 
rer Wucht immer geraden Wegs auf das Ziel losgeht [...] Auch die Bildungselemente 
dieses Stils sind primitiv.’ 

” The fundament of the Gregorian ‘right order’ is ‘justice’ (iustitia) and its relation- 
ship to the peace and the freedom of the church on the one hand, and misericordia on 
the other (Bock 1947: 292). 

” The corpus only contains two quotes from Chrysostomus and one referring to 
an eastern council, thus confirming the Latin educational background and restricted 
outlook of the pope (Hoffman 1947: 181). 

7 The characteristic trait of the letters is the wealth of verbatim quotes from the 
scripture mixed with loans, adaptations, and echoes of biblical language. The notions 
foreshadow the ascetic movement and the turn towards internal and personal under- 
standing of punishment characteristic of the 12th century (Cowdrey 1995c). 

7? Fuhrmann 1987: 130 concludes that the letters and privileges of Gregory in the 
main lack canon-law basis. 

™ Aside from the writings of Pope Gregory I, the corpus does not show a great 
familiarity with patristic and canonistic literature (Schieffer 1978: 98-9; Goez 1978: 
209). 

> Although Gregory distinguished between ‘historical custom’ and ‘eternal truth’, 
the few historical examples in the letters indicate that the historical dimension was 
deemed less important (Goetz 1988: 140-1, 147). 

? Blumenthal 2001: 291. 
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ment into the basically moral-theological reasoning." The question of 
the extent to which the Gregorian papacy influenced papal thought in 
subsequent centuries 1s fraught with difficulties. One perspective claims 
that ‘Gregory VII laid down the characteristic political attitude of the 
twelfth-century papacy;’”* in contrast, Gilchrist in particular has focused 
on the lack of reception of the Gregorian letters in twelfth-century 
canonical collections.” 

Henry IV's forty-two extant letters are relatively modest in compari- 
son to the approximately 400 surviving letters from the papal chan- 
cery. Compared to the four extant letters of Henry IIL however, the 
number appears more favourable. Notwithstanding the impossibility 
of estimating an exact number due to losses," this upsurge in letter 
writing was one indicator of an intensification of the cultural life in 
the period.” Erdmann,? Langosch,** Schmale,® Müller-Mertens,?* 
Koch," and Robinson?? have all linked the epistolary activity to the 
struggle between king and pope. The term ‘open letter’ has been used 
to denote the propagandistic aspect of the literary endeavour? The 
importance of written communication is also attested to by the fact that 


7 Staab 1987. 

7 Watt 1964: 313 specifies this by referring to how a number of Gregorian notions 
which expressed the pope as the supreme judge of Christian society became the terms of 
reference of 12th-century political thought: the papacy's role as princes super regna mundi, 
its cura totius christianitatis, and its function as debitor iusticiae in omnibus qui in christo sunt. 

7? Gilchrist 1962a, 1970, 1980c. On the use of the papal letters by Paul Bernried, 
see Fuhrmann 1956. 

8° Erdmann 1937: 1. 

95! Schmeidler 1927: 344—5. 

8 Schmale 1963: 3. 

3 The letters show the general tendency of the period: to clarify, argue, and con- 
vince (Erdmann 1936: 491). 

** The upsurge of letters belongs to the two phases of propaganda (1076 and 
1105-1106) (Langosch 1954: 8-9). 

8° The large amount of letters and their survival are related to the fact that they 
were copied in several exemplars due to their political content and propagandistic aim 
(Schmale 1957, 1963: 5). 

8° Müller-Mertens 1970 compares the propagandistic zeal of Henry with that of 
Gregory. 

? Koch 1972: 31 finds that the letters are the first official expressions of the schism. 

88 The importance of the polemic from 1076 is reflected in the letters of Henry, 
showing that it was the conflict with Gregory which increased the volume and altered 
the character of the letters (Robinson 1978a: 61). 

8° The letters addressed to a single recipient should also be seen as open letters, as 
they were destined for public opinion (Erdmann 1936: 504). ‘These open letters were 
perhaps the first of their kind (Schmale 1963: 12). 
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visual representation of the king decreases radically when compared 
to that of his Salian predecessors: the word replaces the picture.” In 
addition to letters, the official material also consists of almost 500 
authentic charters.?! 

Only four of the forty-two letters are originals (nos. 19, 31, 37, 38). 
In addition, two letters are available in the register of Gregory VII 
(nos. 5, 7), one exists in a single archival copy (n. 6), and three pieces 
are to be found in the Codex Laureshamensis (nos. 2-4). The remaining 
thirty-three have survived through literary transmissions, six of them 
included in the contemporary chronicles of Bruno (nos. 10-12), Hugh 
of Flavigny (n. 5), Sigebert of Gembloux (n. 39), Ekkehard of Aura and 
the Gesta Treverorum (n. 18). Twenty-three letters have been included in 
the letter collection Codex Udalrici.” Other letter collections, including 
those of Hanover, St Emmeram, Wolfenbüttel and Tegernse also contain 
some of the king's letters.?* None of the letters are dated, but, with 
some exceptions, a relatively accurate chronology has been achieved. 
The unity of expression, noticed early on by Erdmann, suggests that 
Henry himself took part in the composition and that a scribe of the 
chancery only added the rhetorical ornamentation.” Struve has sup- 
ported this conclusion,” while Tellenbach considers it too dependent 


” Schramm 1983: 114. See also Potkowski 1994. 

9! See Heinrici IV Diplomata. Despite the more developed administration of Henry 
IV when compared to the Carolingian and Ottonian period, it is probably going too 
far to use the phrase 'Salischen Hausarchives’ (Schneider 1991: 117-39; Schwarzmaier 
1991: 97-117). Warner 1999: 15 observes correctly that a charter could be a con- 
sciously crafted piece of propaganda. For general views on charters and the chancery, 
see Galbraith 1952; Gawlick 1970; Classen 1977; Fichtenau 1977; Von Gladif 1977; 
Petike 1985; Merta 1994; Weiss 1995; Hartel 2001; Bernhardt 2002. 

> These include the letter to the Saxons and the three letters to Hugh of Cluny. 
The tiny portion of original letters is not exceptional for the royal chancery. Most of 
the letters of the period have survived in copies. 

535 The authenticity of fifteen of these letters in the Codex Udalrici was questioned by 
Schmale 1963: 10-1. Classen 1964: 121 rejected Schmale's contention, and Robinson 
1976: 212 is also sceptical. In general, scholarship has taken the authenticity of the 
letters for granted (Müller-Mertens 1970: 276, n. 779). For treatments of the Codex 
Udalrici, see Schmale 1957; Robinson 1976; Blumenthal 2004. 

* The Hanover Collection is responsible for transmitting three additional documents 
probably composed by royal scribes: the deposition letter from the bishop at Worms 
directed to the pope, the promissio from Oppenheim, and the synodal decree of Brixen 
(Erdmann 1978: 1—2). 

*5 Erdmann 1939: 248. 

I Struve 1987: 338 claims that the king read the letters sent to him and even 
composed letters on his own. 
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on guesswork for it to be more than a vague hypothesis." However, 
the last and more personal letters of the corpus attest to Henry’s more 


direct involvement in the composition, although this does not necessarily 
> 98 


imply direct dictation. With regard to Henry’s ‘helpers’,”® the dictatores 
of the chancery took part in letter writing as well as in the issuing of 
diplomas.” The meagre size of the chancery indicates that the same per- 
sonnel were responsible for the entire production.'? Among the scribes 
of chancery,!”' only Gottschalk of Aachen (capellarius and provost of St 
Mary's in Aachen) has been identified.'? Gottschalk, who was active 
between 1071 and 1084, composed sixty royal diplomas and at least 
nine important royal letters.? According to Erdmann, Erlung, Henry's 
chancellor between 1103 and 1105 and later bishop of Würzburg, was 
responsible for two extant letters (nos. 26, 35).'"* 

The letters have been categorised in different ways. According to 
Erdmann, a large portion of the letters served propagandistic pur- 
poses and the first of these, nos. 10-12, marks ‘die Änfange staatlicher 


Propaganda’.'® Schmale stresses the huge difference in literary style 


between the writings of the period between 1070 and 1085, in which 
Gottschalk was the head of the chancery, and the later writers who 
were ‘Gelegenheitsschreibern’.'°° Müller-Mertens divides the letters into 
three categories in terms of differences in the conceptions of the empire 


97 Tt is not possible to know the extent to which the king influenced the tenor of 
his letters (Tellenbach 1988: 362-3). However, Otto III and Henry II most likely took 
part in the composition of charters (Hoffmann 1988). 

?* For a general overview of the education of the ‘Reichsepiskopat’, see Zielinski 
1984. 

*9 Schmale 1963: 7. 

100 Klewitz 1937; Fleckenstein 1966, 1968; Keller 1986: 219. 

101 With regard to the dictator of charters, the attention has often been directed at 
*Notar Oger A’ who worked in the Italian chancery between 1090 and 1095 (Koch 
1972: 32), and the Scot David (Hausmann 1956). 

1% Gundlach 1884; Erdmann and von Gladiß 1939; Schmale 1963. Following 
Robinson 1999a: 11, Gottschalk was the first royal supporter to formulate a theoretical 
defence of Henry's kingship. 

103 These letters are 6, 9, 10, 12, 13, 15, 17, 18, 19 (Erdmann and von Gladiß 1939). 

10t The claim for Erlung’s authorship is based on stylistic similarities with his uncle, 
Meinhard of Bamberg, author of twelve letters from the 1090s (Erdmann 1939: 238-40). 
The thesis was first criticised by Schmale 1963: 9, who claims that the sources are 
silent on Erlung’s authorship. Then, Robinson 1978a: 66 suggested that the literary 
style attributed to Meinhard and the school of Bamberg could be the work of the 
12th-century compiler of the Codex Udalrici admiring the style of Meinhard. 

10 The gathering at Worms which deposed Pope Gregory signalled the outbreak of 
the schism as well as the start of political propaganda (Erdmann 1936: 491). 

106 Schmale 1963: 7. 
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and the ruler; one category contains letters regarding the struggle with 
Gregory VII, and a second concerns the rebellion of the young King 
Henry V, in 1105-1106. These two categories are distinguished from 
a group of letters that are not considered propagandistic and that bear 
individual addressees." Robinson also divides the polemical letters 
into three main groups: the first group of four letters concerns the 
deposition of Gregory VII in 1076; the second group shows a renewed 
attempt to depose the pope after 1080; the third group of six letters 
from 1105-1106 is from the end of Henry IV's reign and 1s defensive in 
character, intended to win support for Henry IV in the struggle against 
his son.'? In accordance with Erdmann's suggestion, the letter corpus is 
characterised by careful formulations, politeness, and lack of technical 
language, and thus reflects the ‘dilatorischen Geschicklichkeit’ of the 
royal policy.'? In terms of propaganda, Gottschalk grasped the deeper 
significance of the new technique of communication and combined 
this skill with a clear understanding of the schism, as 1s particularly 
evident in letters nos. 10-12.!'? Schmale stresses the uncompromising 
style and mentions that Gottschalk introduced the two-sword theory into 
the discussion. This style may have contributed to the escalation of the 
conflict.''' To Robinson, the attachment to the colores rhetorici, enables 
the author to adjust the rhetorical ornament easily, either to instruct 
sympathetic readers or to convert the opposition.!? This ornament, 
found in fifteen letters, consists of generalised theological claims that 
are accompanied by scriptural and patristic allusions and expressed in 
a highly rhetorical style that was part of the Salian panegyric.'? 

In order to show the growing concern with public opinion, the fol- 
lowing overview displays the attention paid to clerical and lay groups 
by the pope in the period 1073-1085.''* 


107 Müller-Mertens 1970: 279. 

108 Robinson 1978a: 60-4. 

109 Erdmann 1939: 195-247. 

110 Erdmann 1936. 

11 Schmale 1963: 6, 13. 

!? Robinson 1976: 229. 

15 This tradition, instigated by the imperial chaplain Wipo and the rhetorician 
Anselm of Besate, continued in the form of anonymous metrical works and reached 
a culmination with the anonymous prose work Vita Heinrici IV imperatoris from 1106 or 
1107 (Robinson 1978a: 70-83). 

!* "The scheme distributes the letter according to four categories— clerical, ‘lay’, 
letters to both ‘clerical and lay groups’ (CL), and letters bearing a ‘general refer- 
ence’ (GR). 


POLEMICAL WARFARE IN THE PAPAL AND ROYAL CHANCERIES 185 

















E Clerical (238) 
B Lay (117) 
r1 C+L (56) 
El GR (17) 

































































0 T . T T T T T T i: 








The general impression is one of diffusion, with numerous groups and 
institutions being approached; this, in turn, gives substance to the claim 
regarding the ‘worldwide’ dimensions of the polemical endeavour. With 
regard to the clerical references, 238 references or 56% of the letters 
were intended for a clerical audience. The distribution over the nine 
periods is relatively stable, with one exception, namely the drastic drop 
in 1080-1081. With regard to the lay references, the 117 references 
amount to 27% of the total letter corpus. The distribution is stable with 
one noteworthy increase in 1080-1081. The C + L references, 13% 
of the corpus, increase markedly in the period 1076-1077 to 29% of 
the total. The number of C + L references then drops to the average 
in the next two periods, before a second peak in 1080-1081, ending 
at 33%. A survey of the general references—amounting to 4% of the 
total number—displays a doubling in 1074-1075, ending at 7%. 

In addition to the frequent correspondence with the pillars of the 
church community— bishops, abbots, clerics and monks—the energy 
devoted to the lay community is perhaps the most characteristic trait. 
All prominent groups of high-status laymen are represented in almost 
all nine periods, namely dukes, kings, counts, princes and knights. ‘There 
is an upheaval in the pattern of lay addressees in the period covered 
by book four (1076-1077), as compared to the first three books. This is 
similar to the distribution pattern of the clerical letters which indicate a 
minor upheaval in 1076-1077 when all lay social categories were restruc- 
tured, the major one being in 1080-1081. The restructuring of the 
patterns of communication in 1076-1077 also affected the popular side. 
The distribution pattern of this lay category attests to the quantitative 
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side to the emergence of the ‘people’ as a communicative target. The 
turning point is also in this case 1076-1077; ten addressees are found 
shattered amongst sixteen letters. After this peak, the number of GR 
drops in the subsequent two periods before reaching a second peak, 
although not so prominent, in 1080-1081, consisting of five addressees 
in nine letters with lay or C + L references. In short, the diachronic 
overview of the papal correspondence singles out 1076-1077 as the 
turning point, reflecting a renewed attention to both clerical and lay 
audiences. Another important feature of the distribution pattern is the 
upsurge in letters meant for a lay audience in the period 1080-1081. 

Of the forty-two royal letters, thirty-seven of the fifty-six addressees 
mentioned explicitly refer to clerical audiences, whereas the nineteen 
remaining address lay audiences. From a diachronic perspective, the 
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royal letters reflect the sudden transformation from a reform movement 
to an Investiture Contest. The quantitative evidence, not surprisingly, 
indicates that the ascension of Gregory VII to the position of pope in 
1073 had consequences for the intensity of the polemical campaign. 
While the first twenty-year reign of Henry, from 1053 to 1073, contains 
only four letters—to Adalbero of Bamberg, Ulric of Lorsch and the 
community at Lorsch—the next twenty years (1073-1093) sees the main 
output of seventeen letters. Along with the quantitative growth, the 
addressed audience is expanded to include the cardinal college (1082), 
the pope (1073-1076) and the clergy (1076-1082). With regard to the 
closing period of Henry's reign, from 1093 to 1106, no new social 
groups emerge and, with the exception of the letter to the Roman car- 
dinals in 1082, the network established in the second period is sustained. 
In contrast to the distribution of letters with clerical addressees, there 
were no lay letters dated before 1076. Furthermore, while the cleri- 
cal letters can be divided into three periods according to quantitative 
distribution, the lay correspondence falls into only two, one covering 
the period 1076 to 1084, which contains the five or six letters to nine 
or ten addressees, and the later period extending from 1096 to 1106 
which contains the about the same number of letters and addressees.''? 
Geographically, three areas—coinciding with three social groups—are 
of vital importance, namely the German princes, the nobility of Rome, 
and the princes and people of Saxony. The letters to the first group 
were sent at two critical moments in the struggle: one letter in 1076 
and three in 1106. The correspondence with the Roman nobility also 
included the Roman clergy. The three letters to the Saxons, all from 
1106, relate to the schism between Henry IV and his son. The most 
interesting aspect 1s arguably the emergence of the people as a clearly 
delineated polemical target. There are three letters addressed to the 
people: two Roman letters from 1081 and 1082 which address both 
clerics and the people; and a letter to the princes and people of Sax- 
ony (1106). It 1s not surprising that both these public references occur 
in the periods of most extensive polemical encounters: the 1080s and 
the years 1105-1106. 


15 The answer to the question of whether the period includes five or six letters 


depends on where to place the letter to the vassals of the march of Fermo-Ancona 
(nos. 21), composed between 1084 and 1105. 
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Thus, the distribution pattern of the royal letters identifies 1076-1077 
as the beginning of polemical warfare. Paralleling the increase in the 
number of letters was a vast increase in the number of new audi- 
ences, particularly in the 1080s. As in the case of the distribution of 
the papal letters, the period 1080-1081 reflected a new concern with 
lay audiences. 


2. The first phase: colloquium secretum 


The first phase of the confrontation followed the medieval pattern of 
secret mediation:!!° the political communication occurs in two phases: 
one public in which agreement is demonstrated to an audience, and 
one secret in which the agreement is negotiated, a colloquium secre- 
tum.''’ The secret phase includes papal initiatives to the king. Letters 
were exchanged between the pope and the king with apparently no 
attempt to address a wider audience. However, the upsurge of letters 
in 1073-1075 was not accidental, as it was part of a wider campaign 
against the German church in an effort to compel it to conform.''? The 
subject of the king’s bad counsellors, the concomitant weakening of 
the king's authority,!”° and the pope's feeling of responsibility to support 
the king are also part of the historical context of the first phase. It 1s 
only in the next phase when the traditional means of mediation col- 
lapse that the chanceries focus on public opinion. Thus, the necessary 
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The papacy of Gregory has been approached in several ways. Tellenbach 1993: 
230 divides it into four periods in terms of the pope's relationship with the king: the 
early years to the involvement of the pope in the conflict in January and February 
1076; the subsequent eleven months to Canossa; the period between Canossa and the 
second excommunication; the years of struggle after the death of Gregory in 1085. In 
the first two periods, the pope seems to have managed to develop his theories of power 
and use them in spite of opposition. After Canossa and the election of the anti-king, 
however, he did not have a decisive influence. 

"7 For an outline of this pattern of political communication, see Althoff 1997c, 
1998. 

"8 Gregory, from the beginning of 1075, applied a threefold pressure upon the 
German church. First, he sought out the bishops with the direct authority of the 
Apostolic See. Second, he tried to use the lay segment to make good the deficiencies 
of the higher clergy. Third, he sought to enlist cathedral chapters and their members 
(Cowdrey 1998a: 119). For another view on the outbreak of the struggle with Henry, 
see Heinz 1993. 

119 For a more general treatment of the theme of ‘wicked advisers’, see Rosenthal 
1967. 

120 See Suchan 1997: 33-55. 
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training in polemical warfare did not start with the early encounters 
with the king, but rather with the first polemical letters addressed to 
a wider audience—letters related to the epistolary campaign against 
Otto of Constance. 


The first encounter (1075-1075) 


The earliest encounters between the king and the pope are, strictly 
speaking, not polemical letters, but should nevertheless be briefly out- 
lined due to their importance for understanding the difference between 
the first secret phase and the second propagandistic phase. The first let- 
ter to the pope is reconciliatory: the king confesses that he has wronged 
the priesthood and sold churches to unworthy men (EPH, 5, 8-9). This 
represents an effort to avoid confrontation with the papacy in a period 
when the Saxon rebels were causing concern. Discursively, the letter 
demonstrates the first rudiments of the two-sword theory that was later 
elaborated in the polemical letters. ‘This theory is closely linked to the 
functional scheme, guided by the notion that the divine origin of the 
two powers necessitates cooperation in order to sustain Christian unity."! 
While the king should use the ‘avenging sword of the power given to 
us by God’ as well as issue ‘judicial punishment against wrongdoers’ 
(EPH, 5, 8), the church wields its power in spiritual matters, in this 
case reform issues (EPH, 5, 9). The last royal letter to the pope in this 
first phase is a short affirmation of the secrecy of his legation (EPH, 
7, 10-11), and contains little of interest for the understanding of the 
early stages of the encounter. 

The first two letters from the pope to the German king, dated 
December 1074 (Reg 2, 30; 2, 31), are administrative letters, and it 
is not until the correspondence dealing with the escalation of the 
conflict in 1075 that the polemical warfare begins. The break must 
have occurred between the letters of September and December (1075) 
because the December letter is a direct warning to Henry, foreshadow- 
ing the subsequent excommunication at the Lenten synod in February 


121 “Since, in order to continue rightly administered in Christ, the kingship and the 
priesthood are always in need of the strength which He delegates, it is surely fitting 
for them, my lord and most loving father, not to disagree with one another, but rather 
to cleave to each other, inseparably joined with the bond of Christ (Cum enim regnum 
et sacerdotium, ut in Christo rite administrata subsistant, vicaria sui ope semper indigeant, oportet 
nimirum, domne mà et pater amantissime, quatinus ab invicem minime dissentiant, verum potius Christi 
glutino coniunctissima indissolubiliter sibi cohereant (EPH, 5, 8)). 
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1076. The letter from 20 July 1075, however, is an administrative letter 
praising the king for his self-improvement, and the resultant zealous 
campaign against simony and priestly marriage.” These themes had 
been addressed in earlier letters, but had generally been treated as three 
separate issues supported by different arguments. In this letter, however, 
the approach is different. The reforming thrust of the papacy is not 
only more prominent, but is also defined so as to place the secular 
power in a subordinate position. The notion of rex iustus that depicted 
the king as a ‘defender of the church’ is extended to include secular 
participation in church reform, thus taking up a point made in the first 
royal letter to the pope in 1073. The extended definition of the rex 
iustus implies that the king's active support for the reform papacy is a 
prerequisite for royal status, in line with the nomen-potestas theory. '?? Along 
with the theoretical elaboration of the concept of kingship, the causal 
relationship between the private and the public aspects of the royal 
office 1s invoked when instructing the king to ensure that the ex-com- 
municated bishop, Hermann of Bamberg, is removed from the church. 
After explaining that the bishop had failed to appear at the previous 
Roman synod,"* the chancery described the public crimes of Her- 
mann, focusing on his plundering of the clergy who were guarding 
the welfare and honour of the church. The behaviour of the king is 
praised: *Had it not been for the efforts of your royal power, as we are 
informed, the churches would have been completely ruined." The first 
part— private behaviour, public consequences— is supplemented by a 
second part specifying the rex iustus notion, and together this chain not 


122 [nter cetera bonarum virtutum opera, fili karissime, ad que te meliorationis studio assurgere fama 
referente audivimus, duobus te modis sancte matri tue, Romane scilicet ecclesie, eminentius commendasti; 
in altero quidem, quia symoniacis viriliter resistis, in altero vero, quia. clericorum. castitatem, utpote 
servitorum Domini, et libenter approbas et efficaiter desideras adimplere (Reg 3, 3, 246). Despite 
the difficulty in coming to terms with the growth of simoniacal ordinations, Schieffer 
1972: 56 underlines that the popularising of the fight against simony was an impor- 
tant prerequisite to the later clash between the king and the pope. Cowdrey 1998a: 
545 remarks that despite the intensity of his language about pollution and contagion, 
Gregory almost certainly had in mind the moral rather than the cultic and ceremonial 
purity of the church. See also Schieffer 2001. 

73 The nomen-postestas theory was introduced in the early letters to King Henry IV. 

?* The passage indicates the importance of the Gregorian reform papacy to seek 
a wide audience for the synods (Somerville 1989: 52). 

U5 Quin etiam temeraria. ulterius progressus audacia. clericos ecclesie sue salutem et honorem 
querentes bonis suis dispoliavit et, nisi eum tua, ut audivimus, regalis potentia vefregisset, penitus 


confudisset (Reg 3, 3, 247). 
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only sharpens the rhetoric," but also presents an ultimatum to the king. 
Furthermore, the link between the private and the public sides of the 
king’s behaviour is explicated since the public relevance is stressed by 
noting that letters concerning this case have been sent to Siegfried of 
Mainz and to the clergy and people of Bamberg (Reg 3, 3, 247). 
This is a first example of the new concern for public opinion. The 
diffusion of the message, which places the burden of responsibility 
upon the king, is used as a threat, making the issue a matter of public 
concern. The insistence on the further promulgation of the message 1s 
characteristic of the open letter. The two letters to Siegfried of Mainz 
and the clergy and people of Bamberg display similar rhetorical strate- 
gies,” and at the same time attest to the fact that the public was playing 
an increasing political role in the period. The private-public reasoning 
1s further developed 1n later letters to the king, and, not surprisingly, 
also employed in the royal letters and in the mid-period polemics. 
The second letter to King Henry from September 1075 is of a dif 
ferent kind. The letter 1s first and foremost exhortative and quotes five 
biblical passages unlike the July letter which quoted none. A second 
stylistic difference is the personal tone. Thematically, the letter mirrors 
the royal letter of 1073 and addresses the notion of Christian unity, 
as represented by the common aim of the Roman Church and the 
Roman Empire (Reg 3, 7, 257). The necessity of Christian peace 1s 
also stressed, as exemplified by the offer of support to the king in the 
Saxon war (Reg 3, 7, 258). Compared to the initial communication 
with King Henry and the first letter from 1075, the hierocratic theme 
is striking in its absence, thus stressing the conciliatory tone. '? Not only 
are the sacerdotal and the secular powers presented in a symmetrical 
fashion, both striving towards the common goal of Christian unity, 
but the term ‘Roman Empire’ is used for the first time by the papal 


1 The rhetorical strategy adds to the sharpness found in the treatment of simony and 


priestly chastity in general. In relation to priestly chastity, Barstow 1982: 68 underlines 
that while Gregory's prohibitions were not new, the means for carrying them out were: 
legates to proclaim the decree, and letters to noncompliant prelates, threatening with 
deposition and excommunication. Brooke 1956: 7: ‘I imagine, then, that if married 
clergy were common in eleventh-century England, the Gregorian reform had, over 
two centuries, a considerable effect.’ 

"7 Reg 3, 1 and Reg 3, 2. The letters addressing the schism with Hermann of 
Bamberg are early indicators of the differentiation of the terminology used to address 
the German church (Schieffer 1995: 138). 

28 The use of the term ‘hierocratic theme’ does not imply any claim that the reform 
papacy had a fully fledged ‘programme’. On this subject, see Schubert 2005: 55. 
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chancery. Not until 1084, when Henry is declared emperor in Rome 
by anti-pope Guibert of Ravenna, does this terminology surface in a 
royal letter. In speaking about ‘our affairs’, the chancery adds that this 
means ‘the affairs of the whole church’ (... nostram immo totius ecclesie 
causam... Reg 3, 7, 257). The readiness to ‘take the king into the Holy 
Roman Church’ (Reg 3, 7, 257) is not just rhetoric: the close symbolic 
link between the notions of the Roman Empire and Christian unity 
results in a bond between the two powers similar to that referred to 
in the royal letter to the pope in 1073. Thus, while certain elements 
of the hierocratic theme were contained in the first papal letters, the 
more precise delineation of the relationship between the two powers 
was a gradual process that at times revealed theoretical ambivalence 
as to the precise status of the secular power. The propagandistic royal 
letters of 1076 display a similar theoretical ambivalence in terms of the 
legal bond to the sacerdotal hierarchy. As such, the more sophisticated 
political-theoretical conceptions had to await the mid- and particularly 
the late-period polemical literature. ?? 


The polemical letter to King Henry IV (December 1075) 


The third letter to King Henry from December 1075 is the first fully- 
fledged polemic from the Gregorian papacy.? The polemical function, 
however, is not so much evident in new themes and arguments as in a 
new formal arrangement. Compared to the September letter, the most 
striking difference is the strong resurfacing of the hierocratic theme. 
The letter does not introduce new aspects, but basically sums up the 
ingredients of the hierocratic theme. And along with the polemical 
discourse, the argumentative approach is changed to include deduc- 
tion and antitheses. The letter largely follows the Bolognese format," 
but with some variations. The correspondence lacks a fetitio, and the 
salutatio diverges from the established vocative pattern. As in a num- 
ber of other polemics, the petitio is lacking because the entire letter 
is an appeal to the king. The salutatio presents the deductive point of 


19 The political-theoretical tendency is represented by Sigebert of Gembloux, Hugh 
of Fleury, the author of the De investitura episcoporum, and the Farfa monk responsible 
for the Orthodoxa defensio imperialis; see below, 6. 'T'he political-theoretical orientation of 
the late period: De investitura. episcoporum (1109). 

130 The letter was not an ultimatum and did not prove Gregory’s hostility to Henry 
(Cowdrey 1998a: 133). 

5! Murphy 1981: 225. 
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departure: ‘Gregory, bishop, servant of the servants of God, to King 
Henry, greeting and apostolic blessing; if, however, he shall show him- 
self obedient to the apostolic see as befits a Christian king? Thus, 
the conditional clause, ‘but with the understanding that he obeys the 
Apostolic See as becomes a king’, not only states the main theme of 
the eight subsequent narrationes—loyalty—but also introduces vital ele- 
ments of the hierocratic theme in relation to kingship: the legality of 
Henry’s kingship is conditioned on loyalty to the Apostolic See.!” Thus 
the line ‘as befits a king’ is related to the notion of rex iustus and the 
nomen-potestas theory, giving the papacy the final word in defining the 
function of secular kingship. 

The introduction (captatio benevolentiae) starts by reminding the king 
of the papacy’s responsibility as the vicar of St Peter to act as judge. 
This authorisation of the judicial function is then juxtaposed with the 
circumstances in which the papacy must serve as judge, namely in 
the case of the king’s communion with the excommunicated.'** After 
the conditions for the benediction have been established—to force the 
excommunicated to do penance and the king to do his duty (Reg 3, 10, 
263-4)—the king is encouraged to do penance (Reg 3, 10, 264). While 
the question of the king’s communion with excommunicated persons 
was also a theme in earlier letters, the rhetorical presentation of the 
conditions for benediction indicates that the papacy has little hope of 
influencing the king. The entire introduction is, from one perspective, an 
elaboration of what ‘befits a king’. However, because of the antitheti- 
cal form of the following narrationes, the introduction functions largely 
as a praemunitio, contrasting the actual behaviour of the king with the 
obedience necessary for legitimate kingship. 

The first narratio specifies this first antithesis by contrasting the reli- 
gious zeal manifested in the king’s former letter and his actual behaviour 
in the Milan affair as well as at the sees of Fermo and Spoleto (Reg 
3, 10, 264). The antithesis functions on several levels. On one level, it 


132 Gregorius episcopus serous servorum Dei Henrico regi salutem et apostolicam benedictionem, si 
tamen apostolice sedi, ut christianum decet regem, oboedierit (Reg 3, 10, 263). 

133 Schneider 1972: 123 is probably correct when he claims that after the failed 
reforming efforts in 1074, Gregory elaborated the conception of ‘loyalty’ to a theology 
of loyalty under the influence of Samuel. 

134 Considerantes ac sollicite pensantes, quam districto iudici de dispensatione crediti nobis per 
beatum Petrum apostolorum principem ministerii rationem reddituri sumus, cum dubitatione apostolicam 
tibi benedictionem mandavimus, quoniam iudicio sedis apostolice ac synodali censura excommunicatis 
communionem tuam scienter exhibere diceris (Reg 3, 10, 263). 
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gives the impression of a deceitful king who has refrained from fulfilling 
earlier promises, and consequently of a pope who has given the king 
due opportunity to amend his ways. On another level, it stresses that 
the criticism of the king’s behaviour is not simply a matter of personal 
animosity, but based on ‘the canons and the apostolic decrees. Hence 
by referring to the functional scheme of cooperation—also consented 
to by the king—the focus is redirected to the consequences of the 
king’s behaviour. 

The second narratio is introduced by a sarcastic reference to the 
king’s earlier promises and uses the antithesis of the first narratio as a 
basis for presenting the moral-theological justification of the hierocratic 
theme (Reg 3, 10, 264). The justification of the right to bind and loose 
is twofold, and combines a reference to Joh 21.17— which stresses the 
obedience of all Christians to St Peter—with one to Matt 16.19, in 
which St Peter is given the keys to bind and loose in heaven and on 
earth. Then, the papacy as vicar of St Peter is addressed, as the 
chancery deduces the power ( potestatis) of the Apostolic See from the 
Matthewpassage.'*’ The issue of who has the prerogative to judge is 
taken up again, this time by positing the pope as evaluating the inten- 
tion"? of the ‘Christian sheep’ (Reg 3, 10, 265). 

Although this is the most comprehensive moral-theological elabora- 
tion so far,” the theological justification of the power to bind and to 
loose is not innovative. The identification of the pope with the Apostle 


13 Cowdrey 2002: 189, n. 12 suggests the reference is to canon 22 of the fourth 
council of Constantinople (869-70). Although canon law has occurred before in the 
letters, this is the first time the invocation of ‘canons and the apostolic decrees’ is used 
as the main argument and not only derived from moral-theology. 

136 Cui, si de dominicis ovibus es, dominica voce et potestate ad pascendum traditus es dicente sibi 
Christo: ‘Petre, pasce oves meas’, et iterum: "Tibi tradite sunt claves regni. celorum; et quodcunque 
ligaveris super terram, erit ligatum et in celis; et quodcunque solveris super lerram, erit solutum et in 
celis? (Reg 3, 10, 265). For a short treatment of Gregory’s idea of the ‘power of the 
keys’, see Cowdrey 1998a: 575-6. Froelich 1989 deals with the history of the inter- 
pretation of the passage. 

17. [n cuius sede et apostolica amministratione dum nos qualescunque peccatores et indigni divina 
dispositione vicem sue potestatis gerimus, profecto, quicquid ad nos vel per scripta aut nudis verbis 
miseris, ipse recipit et, dum nos aut elementa percurrimus aut loquentium voces auscultamus, ipse, ex 
quo corde mandata prodierint, subtili inspectione discermt (Reg 3, 10, 265). 

138 The reference to intention was introduced in earlier letters. In this case, the refer- 
ence to the ‘intentions of the Christian sheep’ addresses the intentions of the king in 
terms of his wavering between promises and action. 

1? Compared to the earlier letters to secular rulers, this letter lacks references to cus- 
tom and history in relation to the outline of the judging power of the Apostolic Sec. 
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Peter has a long history; and the same is true of the link between 
the divine ontology of the Apostolic See and the abstract rendering of 
the notion of power as part of the divine ontology. Rhetorically, the 
narratio is of interest, as the joining of the two biblical passages offers 
the king a choice relating to salvation. 

The fourth narratio makes the moral-theological argument of the 
third narratio more specific by introducing biblical history. The twofold 
identification of the Apostolic See with St Peter has predominantly 
been concerned with divine ontology. By invoking biblical history, the 
notion of the pope as ‘teacher’ is established as the antithesis to the 
‘scribes and the Pharisees','? and is later widely used in the polemics 
to disparage opponents.'? This concludes the moral-theological sec- 
tion of the letter, and the first part of the fifth narratio introduces the 
*doctor' function of the pope, which is deduced from the vicar role. 
At a synod the pope realised that the “Christian religion had now over 
a long time been weakened.’ This reference to the February synod 
in 1075 demonstrates the practical aspect of the ‘doctor’ function in 
terms of ‘saving the flock from being ruined’. The means approved by 
the synod amounted to a ‘recourse to the decrees and teaching of the 
holy fathers, laying down nothing new, nothing of our own devising...’ 
(Reg 3, 10, 265-6). The paradoxical situation in which legal innovations 
were necessary in order to conserve or reinstate Christian unity has 
been addressed on several occasions,'** but nowhere as extensively as in 
this case. The reasons are partly the need to forge a defence against the 
mounting criticism of innovations, and partly as a rhetorical preparation 
for the second part of the fifth narratio, dealing with the ruling against 
simony and the accompanying excommunication of five members of 


© Bernheim 1918. For views on Gregory's inspiration, see Goez 1968; Ladner 


1973; Cowdrey 1995c. 

!! The same two passages are juxtaposed in three other letters, Reg 4, 2; Reg 8, 
21; Reg 9, 35. 

42 Nam si propter reverentiam cathedre Moysi Dominus precepit apostolis, ut, quecunque scribe et 
Jarısei super eam sedentes dicerent, observarent, non dubium est, quin apostolica et evangelica doctrina, 
cutus sedes et fundamentum Christus est, cum omni veneratione a fidelibus per eos, qui in minis[terium] 
Jredicationis electi sunt, suscipienda et tenenda sit (Reg 3, 10, 265). 

13 The frequent use of the biblical story of the Pharisees is perhaps a result of 
the story as being seen as the prime example of judicial rhetoric (Kennedy 1984: 
86-96). 

1 The tension between conserving and innovating are on three other occasions 
related to legal innovation: in Reg 1, 7 to barons and dukes, in Reg 1, 19 to Duke 
Rudolf of Swabia, and in Reg 2, 45 to Bertold of Carinthia. 
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the royal household at the Lenten synod of 1075:'* ‘a truth and a light 
necessary to recover salvation.’ "° 

Thus, the letter has gradually moved from addressing the issue of the 
king's communication with excommunicated persons in moral-theological 
terms, to addressing the issue in terms of the synodal ruling. The ruling 
is justified in terms of the previously established ‘teacher’ and ‘doc- 
tor’ functions of the ontologically grounded vicariate. The difference 
between the functions of ‘teacher’ and ‘doctor’ is not only termino- 
logical, therefore, but also based on different authoritative sources and 
different functions within the moral-theological scheme. ‘The salvation 
rhetoric is still present and so is the antithetical reasoning; by using 
adherence to the decree to evaluate obedience to the papacy, those 
opposing the ruling ‘set human before divine prerogatives’ and are, at 
the same time, rejecting ‘the truth’ that is ‘necessary for salvation’. The 
choice is either to obey the ruling or to be outside the ‘flock’, or to face 
the heretical implications of disobeying the papacy.!" 

All this rhetoric should not detract from the unmistakable charisma 
of Gregory, fulfilling a quite traditional idea of the papal primate. To 
be sure, there are severe problems with this straightforward identification 
of the Roman with the papal primate. Basically, the identification is 
related to the lack of distinction between the personal side of the office 
holder and the judicial immunity of the pope. While this distinction, 
which implies that the person can err but not the office, was part of 
the wider notion of primate and was understood as such by Gratian, 
neither Humbert of Silva-Candida nor the Gregorian reform papacy 


15 The five persons are: Philip, king of the French; Liemar, archbishop of Bremen; 


Werner of Strasbourg; Henry of Speyer; and Hermann of Bamberg (Reg 2, 52a, 
196). In general, the title rex Teutonicorum was used to challenge Henry’s claim to be 
an imperial king and emperor before his coronation; by calling him the ‘king of the 
Germans’ the pope could put him on the same level with other contemporary kings. 
It is doubtful whether the king and his advisers understood the political strategy used 
by the papacy (Tellenbach 1993: 236). 

16 “What certain men, who set human before divine prerogatives, say is the 
insupportable burden and the immeasurable weight of this decree...(Huius autem 
decreti, quod quidam dicunt humanos divinis honoribus preponentes importabile pondus et inmensam 
gravitudinem. . . (Reg 3, 10, 266)). 

17 The simplicity of the black-and-white reasoning notwithstanding, it establishes a 
scheme that can be easily related to other issues. Although the heretical implication of 
disobedience is not explicated, the political ecclesiology of the Gregorian reform papacy 
operates in accordance with the inside/outside dichotomy where the membership of 
the ‘flock’ or the ‘sheep’ is conditioned on obedience or loyalty to the Apostolic See. 
In later letters, the heretical ramifications of disobedience are explicitly put forward. 

48 See Meulenberg 1965. 
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invoked the distinction.'? In turn, this led to contradictory stance in 
relation to the authority of the pope to change the decrees of former 
popes, a matter noted by the royal polemicists Guido of Ferrara and 
the author of the De investitura episcoporum in particular. ? 

The last part of the letter has a more personal tone and the entire 
section can be seen as a petitio to the king. Formally, it links the two 
themes of the letter and relates them to the king in person and to the 
notion of rex iustus. The link is obtained by juxtaposing the adherence 
to the synodal verdict with a personal appeal to the king to improve, 
and more specifically to ‘accept the rule of Christ’, to ‘subordinate your 
own honour’, and not to ‘hamper the freedom of the church’ (Reg 3, 
10, 267). In order to strengthen the exhortation, the chancery adds a 
second historical argument identifying the biblical king, Saul, as the 
rex iniustus, whereas David is an example of the virtue of humility of 
the rex iustus. ?! 

In conclusion, this first polemical letter not only presents most facets 
of the hierocratic theme, including the Gregorian notion of the papal 
primate, but also, and perhaps even more importantly, employs the 
communicative and discursive schemes later adopted by the polemi- 
cal writers. These include the use of the open letter, a communica- 
tive means the efficacy of which was appreciated by the first wave of 
polemicists: for example, Wenrich of ‘Trier and Gebhard of Salzburg, 
in addition to the participants in the public debate on clerical mar- 
riage in the late 1070s. With regard to discursive models, the deductive 
antithesis is arguably the most important, although the introduction of 
a number of antitheses should also to be noted: innovation/tradition, 
the pope as ‘teacher’/the scribes and Pharisees, rex iustus (David)/rex 
iniustus (Saul).? The notion of simony, however, seems to hark back 


!9 See Gilchrist 1962c. 

150 See below, 7. The political-theoretical orientation of the late period: De investitura 
episcoporum (1109). 

151 Atque hoc ut timor Dei, in cuius manu et potestate omne regnum est et imperium, precordüs 
tuis altius quam nostra ammonitio infigat, in mente habeas, quid Sauli post adeptam victoriam, qua 
propheta iubente usus est, de suo triumpho glorianti et eiusdem prophete monita non exequenti acciderit 
et qualiter a Domino reprobatus sit, quanta vero gratia David regem ex merito humilitatis inter virtutum 
insignia. subsecuta fuerit (Reg 3, 10, 267). For views on the exemplary value of David, the 
first king under God, see Werner 1987; Herkommer 2003. 

52 Funkenstein 1968, in dealing with the unction of the ruler, highlights a funda- 
mental difference between Saul and David: while the contract between the ruler and the 
ruled is absent from the inauguration of Saul, it is present in the description of David. 
Thus, a contract between the king and the people could have created a second holy 
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to Damian’s relatively flexible approach, rather than adhering to the 
orthodoxy of Humbert.'* Although the letter lacks the reflections on 
the relationship between the two powers, this is hardly sufficient reason 


to see it as ‘the most weakly argued of Gregory’s major letters’.!°* 


Spreading the reform message in Constance 


Another early example of the role of public opinion in dealing with 
reform issues is the epistolary campaign against Bishop Otto of Con- 
stance."? After sending two letters to Otto of Constance—the first 
(February/March 1075) communicating the prohibition of simony by 
the Roman council of 1075 (EV, 8), and a second (late 1075) ordering 
the bishop to the council at Lent to answer charges of disobedience 
(EV, 9)—the clergy and the laity are addressed in a separate letter. 9? It 
starts by outlining the formalities of the proceedings against Otto. Otto 
not only failed to follow the orders of the Apostolic See to eradicate 
simony and priestly marriage, but also contributed to their survival by 
allowing priestly marriage; such behaviour was considered rebellion 
against the Roman Church." The second letter to Otto refers to the 
bishop having been called to the Lenten synod (EV, 10, 24). Together, 
these two intra-epistolary references serve as a written confirmation of 
the truthfulness of the accusations against Otto, and at the same time 
attest to the fact that the papacy is following the legal formalities: the 
accused should be allowed to have a legal hearing. The discourse 1s 
detached and objective, first presenting the accusations, and then the 
authorities contradicted by the acts of simony and priestly marriage, 
and finally outlining how the legal formalities have been followed cor- 
rectly in this case. 


connection, independent of the papacy, and could thus be a threat to the monopoly 
of the church as mediator of the people's election of the ruler into sacrality. 

153 Gregory never took a public stand on the question of the validity or lack of 
validity of simoniacal ordinations (Dischner 1996: 105). 

154 Cowdrey 1998a: 612. 

155 Invocations of public opinion are earlier applied in letters to Siegfried of Mainz 
(Reg 3, 1) and to the clergy and people of Bamberg (Reg 3, 2), as well as in the letter 
to King Henry from July 1075 (Reg 3, 3). 

156 The two letters on the deposition of the bishop of Constance were among the 
key letters that circulated as blocks of propagandistic texts; see Robinson 1978e: 65-9; 
Gilchrist 1980c: 224. 

157 , ut non solum inobedientie uerum etiam rebellionis offensam contraheret, quemadmodum accepi- 
mus, palam clericis suis iussione nostre immo beati Petri omnino contraria permisit ita ut qui mulierculas 
habuerant retinerent et qui non habebant illicita temeritate subintroducerent (EV 10, 22—4). 
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The discourse changes in the second narratio. The objective approach 
is replaced by direct address to the clergy and laity, using salvation 
rhetoric to cause a rift between the bishop and the people of the diocese: 
‘Dearest sons, we make these things known to you in order that we 
may promote the salvation of your souls.'? Then, the mother-daughter 
allegory is used to justify the proceedings in terms of the welfare of 
the Christian body;? including the clergy and laity of Constance. ^? 
In the next passage, the appeal is again to the welfare of the clergy 
and laity;'^' this time touching the question of subordination. It is first 
stated that ‘it is unfitting that a man who refuses to be under a master 
should himself seek to stand as a master over disciples", ? and then 
the clergy and people are instructed to give up their obedience to the 
bishop.'? The importance of obedience to the papacy is finally stressed 
by quoting the prophet Samuel from Gregory Ps Moralia. '* 

The December letter to Henry IV was the first polemical letter from 
the papal chancery, and there is good reason for viewing this as the 
second polemic letter. The discourse balances between the argumenta- 
tive (objective) and the polemical (subjective), with the polemical tenor 
addressing the audience more directly and relating the schism to the 
question of salvation.'® The first narratio is devoid of authoritative 


158 Hec ideo, filii karissimi, uobis innotescimus ut anime uestre saluti consulamus (EV 10, 24). 

9 The same argument is applied in the Bamberg-letter from the same period that 
also deals with simony. The allegory was introduced in a still earlier letter to Duke 
Rudolf of Swabia (Reg 1, 19). 

160 Si enim beato Petro et sancte sedi apostolice fonte aperta repugnans et contumax esse uoluerit, 
liquido manifestum est quia qui matrem uel patrem inhonorat nullam a fidelibus patris et matris filiis 
iure obedientiam exigere aut querere debeat (EV 10, 24). 

1?' Blumenthal 2001: 282-8 remarks that Gregory showed a striking concern for 
the average man, but stresses that the lower echelons were hardly seen as vehicles for 
reform. 

16 Indignum est enim ut qui magistro detrectat subesse, magister auditoribus postulet preesse (EV 
10, 24). For a treatment of this view of the ‘master’ and ‘disciple’ in the polemical 
literature, see Hartmann 1991b. 

163 si in obduratione sua persisitere uoluerit, nullam ei obedientie reuerentiam. exhibeatis (EV 
10, 24). 

16t For different views on Hildebrand's use of Pope Gregory I, see Goez 1968: 138: 
*Wenn Hildebrand den Namen Gregors erheilt, dann vermutlich deshalb, weil er wie 
Gregor I der Papstwürde vergebens zu entrinnen trachtete, und nicht etwa deshalb weil 
er sie erstrebt hätte.” Ladner 1973: 20: ‘Gregory VIPs own use of the term reformare 
has preserved something of the restorative character of the reform terminology of 
Gregory the Great's register, but it has a wider, more suprapersonal scope.’ Cowdrey 
1995c stresses the similarities between the two popes in these attempts to imitate the 
love of Christ, both in the liturgy and in the dedication to the Virgin Mary. 

165 Although references to salvation permeate the corpus, this letter is the first to 
make polemical use of the salvation rhetoric. This aspect is elaborated in the second 
polemical letter to Hermann of Metz (1081). 
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references, and, coupled with the change to the polemical approach 
in the second part, this suggests that the intention was to reach a wide 
public. In addition, the two-pronged communicative initiative is a further 
indication of the extent to which the chancery had become accustomed 
to cope with larger audiences, perhaps reflecting Gregory’s experience 
with the Pataria a decade earlier. In terms of discursive precedents, 
the letter introduces a legal formality, which 1s, paradoxically, used by 
royal writers to counter the validity claim regarding the excommunica- 
tion of the king:!°’ that is, the need to give the accused a hearing.'™ 
In conclusion, the first phase of the encounter has three character- 
istics. For once, the rules of the game inherent in the colloquium secretum 
are followed, thus demonstrating the ties with the elitist public sphere of 
the tenth and early eleventh centuries. Political communication is still 
reserved for those with ascribed statuses, and functional assets are not 
valid qualifications for participation in the discussion. Second, although 
the political-ecclesiological confrontation only surfaces in the next 
phases, it is evident that the papacy already acknowledged some of the 
ramifications of the notion of divine kingship, as evident, for instance, 
in the adaptation of the notion of rex iustus for its own purposes. ^? 
Third, the first hint of what is to come in terms of the world-wide 
dialogue and its exploitation of public opinion is evident in the episto- 
lary campaign against Otto of Constance: public opinion is invoked in 
order to effectuate the reform programme. Later, this approach was to 


16 Blumenthal 2001: 85, 287 points to the importance of the Pataria. See also 


Werner 1991. 

167 For different views on excommunication, see Eichmann 1909; Vodola 1986. 
Vodola 1991 points to a softening of Gregory VII’s tone towards excommunication, 
from one which punished both excommunicates and their communicators to a policy 
in which the latter was no longer mentioned. 

15 "This ruling that prohibited conviction if the accused is absent was intended only 
for those cases in which the procedure had deviated from the canonically formulated 
legal process. If formal procedures had been followed, the accused could be convicted 
even if he was absent. He could not, however, be convicted for the crime that he 
originally was accused of, but only for ignoring the convocation to trial. Humbert of 
Silva-Candida justified the verdict at the trial of the absent patriarch of Constantinople 
in 1054 with phrases resembling those in Gregory’s providential deposition of Henry 
in 1076 (Gilchrist 1962a, 1967). In discussing the papal stance, Bernold of Constance 
and Alger of Liége would argue that clear guilt justified a sentence even if the accused 
is absent. 

169 Schneider 1972: 39-40 is basically correct when he concludes that the schism of 
the years 1076-1080 is foreshadowed in 1073. In this early phase, the communication 
is characterised by the need for consilium and auxilium, with the hope of installing an 
agreement based on reforming aims (Schneider 1972: 90). 
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be used in the campaign to depose Archbishop Manasses I of Reims 
on account of his simoniacal heresy." The polemical reaction toward 
this reform programme was quick to appear, as it was particularly 
evident in relation to the question of priestly chastity.'”' Thus, the 
papacy took the first steps that would shatter the elitist public sphere 
in the years to come. 


3. The second phase: the propagandistic confrontation (1076) 


The quantitative upsurge in polemics in 1076 is closely linked to the 
excommunication of the king at the Lenten synod of February 1076. 
Hence, it can be argued that 1076 is the most important single year 
for understanding the structural changes in the public sphere: the elit- 
ist public sphere and its secret rules of the game were undermined at 
the very moment the official powers started to address public opinion 
and thus established a new source of political power. However, struc- 
tural changes take time and the results of the breakdown of the elitist 
public sphere were only felt in the 1080s, as reflected in the massive 
output of polemics in addition to letters. Underneath these wider 
processes, several important incidents acted as a historical backdrop to 
the escalation, particularly the tense relationship between the king and 
the episcopate.'”” During the summer of 1076, the situation got worse 
for Henry as Gebhard of Salzburg, Sigehard of Aquileia, Altmann of 
Passau, Adalbero of Wurzburg, Adalbert of Worms, and Hermann 
of Metz joined the opposition.'” The secular opposition, particularly 


7? See Williams 1949. 

U! See above, 1. The structural changes in the public sphere during the Investiture 
Contest. 

7? Following Fleckenstein 1968: 229-236, the king did not give the same priority 
to the reform movement as his father. This is clearly evident from the synod of Mainz 
in 1071, where the participants divided into three groups: one faithful to the king, a 
second and stronger that opposed the king, and third, the biggest group, which consisted 
of those standing in-between the pope and the king. After Worms, Henry alienated a 
large part of the German episcopate, mainly because he ignored church reform. The 
king only changed his policy after 1080, attempting to establish a better relationship to 
the individual bishoprics. The crisis of the German episcopacy during the Investiture 
Contest has also been underlined by Zielinsky 1984: 105. See also Kottje 1978. 

173 'Tellenbach 1993: 238. Only Gebhard of Salzburg and Altmann of Passau may 
be considered to have pure spiritual motives for their opposition. The Saxon bishops 
were caught by the Saxon rebellion and consequently they were more Saxons than 
Gregorians (Tellenbach 1993: 247-8). 
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the rebellious dukes of Bavaria and Saxony, was thus aligned with a 
religious opposition. 


Discourse in letter 12 


The royal letters 10-13 were dispatched at the same time, probably in 
the first half of 1076, and have been called the beginning of official 
propaganda.’ The two letters, 12 and 13, that initiate the first part 
of the literary struggle with Pope Gregory VII are generally regarded 
as the most important and will therefore be discussed at length.'” The 
remaining two letters, 10 and 11, are first and foremost important for 
the public diffusion of the message. Letter 12"? is a clear example of 
propagandistic discourse; it contains no administrative provisions, it 
is well crafted, and it combines a powerful antithetical rhetoric!” with 
the deductive approach. Modelled perhaps directly on the December 
letter, the two points that are to be proven deductively are found in 


174 "The letters nos. 10-13 are characterised as the beginning of official propaganda 
(Erdmann 1936). 

75 Schmale 1963: 12-3 regards them as open letters, manifests and ‘Flugschriften’, 
perhaps the first of their kind. Along with letter 39 to King Philip I, letter 12 circulated 
most extensively. The dangerous situation in 1076 forced the royal party to defend its 
position with ideological means, particularly the *Gottesunmittelbarkeit des Kónigtums' 
that was to become a central motive in the struggle with the papal curia (Koch 1972: 
34). In contrast to the polemical literature, the notion of the king as anointed played 
a relatively restricted role in the letters. The letters of 1076 announcing the deposition 
of ‘Hildebrand, no longer pope but false monk’, determined the content of the papal 
and the anti-papal polemics for at least a decade (Robinson 1978a: 60). Furthermore, 
although letter 10 was a manifest, it was apparently only intended for a singular oral 
promulgation before the Easter synod and not meant for written diffusion, in contrast 
to letter 12 (Erdmann 1939: 218). Funkenstein notes that neither letter 12 nor 13 
applies the Old Testament in the presentation of the argument. 

16 The manuscripts that transmit the letter include two from Bruno's De bello 
Saxonico (Leipzig UB. 1323 saec. XV/XVI, M. Freher, Germ. Rer. SS. (1600)) and one 
manuscript of the Annalista Saxo (Paris lat. 11851 saec. XII). The second manuscript 
group contains three manuscripts of the Codex Udalrici, all from the 12th century 
(Zwettl 283, Vienna 398, Clm 4594, Vienna 611). Letter 12, in contrast to n. 11, was 
only meant for Germany and is, along with n. 39, the most widely dispersed letter 
(Schmale 1963: 13). 

77 Erdmann 1936: 498 notes the propagandistic intentions of the letter, and, by 
comparing it to the shorter version (n. 10), he detects three differences: a more religious 
tone, a personal-moral approach, and a metaphysical dimension. The longer letter was 
meant for the German bishops and clergy, and this explains its sacral dimension. See 
also Erdmann 1939: 219. Schneider 1972: 159 claims that the letter did not occur in 
two redactions, and that it should be seen as two separate pieces. 

7* Erdmann 1936: 496-7 observes the heavier rhetorical ornament in the form of 
antitheses and negations. 
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the exordium of the letter: ‘Henry, king not by usurpation but by pious 
ordination of God [Rom. 13.2], to Hildebrand, now not pope, but false 
monk.’'’”? The first point is in the intitulatio and focuses on the divine 
ordination of King Henry, while the stress placed on ‘not by usurpa- 
tion’ is probably an attempt to remedy the damage caused by the king’s 
admission of responsibility for ‘usurpation of ecclesiastical properties’ 
in the first letter to Hildebrand (1075) (EPH, 5, 9). The second point 
of the letter, and the rhetorical antithesis of the first point, is referred 
to in the inscriptio, naming Gregory by his own name and title as monk: 
‘now not pope, but false monk.’!®° 

In the promulgatio, the chancery writer introduces the first of four 
arguments: “You have deserved such a salutation as this because of 
the confusion you have wrought...'?' Thus, confusion is the reason 
for refusing to grant the papal title, and in the following first narratio 
this general idea of confusion is specified with reference to two trans- 
gressions of the mandate of the papal office by Hildebrand. The first 
accuses Hildebrand for having ‘touched the rectors of the church'.'?? 
The second accusation hints at the reason for his subordination of 
other rectors: so that the pope could arrogate the teaching power for 
himself! 

This first argument, then, attempts to convince the audience of 
the extent to which the pope has caused confusion. The pope has 
transgressed his divine mandate by imposing himself on the divinely 
ordered church hierarchy and by misusing the teaching function. The 
demonstrative nature of this encounter is evident in the royal chancery’s 


" H., non usurpative, sed pia dei ordinatione rex Hildebrando iam non apostolico, sed falso 


monacho (EPH, 12, 15). 

180 The use of the salutatio ‘Hildebrand, not monk but false monk’ as a deductive 
departure for the invectives is probably a direct answer to the salutatio of the December 
letter from the pope: ‘Gregory, bishop, servant of God’s servants, to King Henry, 
greeting and the apostolic benediction—but with the understanding that he obeys the 
Apostolic See as becomes a king.’ 

'8! Hanc talem pro confusione tua salutationem promeruisti...(EPH, 12, 15). 

1#2 “Not only have you dared to touch the rectors of the holy Church—the arch- 
bishops, the bishops, and the priests, anointed of the Lord as they are [Psalm 105.15; 
2. Samuel 1.14]—but you have trodden them under foot like slaves who know not 
what their lord may do’ (... rectores sancta ecclesie, videlicet archiepiscopos episcopos presbiteros, 
non modo non tangere, sicut christos domini, timuisti, quin sicut servos, nescientes quid faciat domnus 
eorum, sub pedibus tuis calcasti (EPH, 12, 15)). 

155 *You have judged that all these know nothing, while you alone know everything. 
In any case, you have sedulously used this knowledge not for edification, but for destruc- 
tion [2. Corint. 10.8; 13.10]? (Quos omnes nichil scire, te autem solum omnia nosse iudicasti; qua 
utique scientia non ad edificationem, sed ad destructionem uti studuisti... (EPH, 12, 15—6)). 
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inversion of the ‘teacher’ and ‘doctor’ function inherent in the Gregorian 
notion of the papal primate by establishing a rudimentary episcopalism, 
putting the collective voice of the bishops on par with the pope.'?* The 
term rectores may refer to Gregory I’s use of the term and its strong 
association with power and hierarchy.'? In the outline of the antithesis— 
‘Hildebrand, now not pope, but false monk’—the introduction of the 
notion of ‘divine institution’ and the transpersonal concept of office 
are important not only to the first argument, but also as the basis for 
the second argument regarding the illegitimacy of resisting the royal 
power: ‘You dared to threaten to take the kingship away from us—as 
though we had received the kingship from you; as though kingship and 
empire were in your hand and not in the hand of God.’!*° 

Rhetorically, the transition from the first to the second antithesis 1s 
accomplished by consistently sustaining two parallel deductive strains: 
the first addresses the atrocities of Hildebrand; the second addresses the 
humility displayed by the royal power, and thereby invokes the notion 
of rex iustus. Thus, the contrasting of confusion and humility highlights 
the rhetorical invective against Hildebrand, while at the same time offers 
indirect corroboration of the first argument that was premised on the 
extent to which Hildebrand had caused confusion. Furthermore, this 
second argument is more constructive than the first because it concerns 
the divine origin of royal power. The reference to the divine ontology 
of the royal office is necessary in order to instigate the accusation that 
Hildebrand has transgressed the divine mandate. The ontological sym- 
metry between the secular and the sacerdotal powers, then, not only 
hints at the idea of sacral kingship, but also has back-reference and 
links the resulting confusion to this transgression. 

In the second narratio, the focus shifts from the public to the private 
behaviour of Hildebrand: ‘Our Lord, Jesus Christ, has called us to 
kingship, but has not called you to priesthood.”'” The third argument 


184 Schneider 1972: 159 is correct in suggesting that the letter is an answer to earlier 
papal propaganda. 

'® Following Markus 1997: 29, because the language used by Gregory to create a 
model of the power of the sacerdotal power was borrowed from the secular power, it 
could easily be used by secular rectores. 

186 , te nobis auferre ausus es minari: quasi nos a te regnum acceperimus, quasi in tua et non in 
dei manu sit regnum vel imperium (EPH, 12, 16). 

'87 Qui dominus noster Iesus Christus nos ad regnum, te autem non vocavit ad sacerdotium (EPH, 


12, 16). 
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then follows, outlining the career of Hildebrand: ‘For you have risen 
by these steps: by cunning, which the monastic profession abhors, to 
money; by money to favour; by favour to the sword.’'** This accusa- 
tion of simony—addressing two of the three criteria of simony, money 
and favour'?—is then linked to the way Hildebrand ‘from the throne 
of peace has destroyed the peace’.'” The power to bind and to loose, 
which is inherent in the papal primate, is not questioned.'?' Instead, 
the chancery deduces yet another proof of the antithesis and thus 
specifies the form of ‘confusion’ by claiming that the war-like person- 
ality of Hildebrand is inimical to peace:'” sinful private behaviour > 
transgression of official mandate > destroyer of peace > Hildebrand 
‘false monk’. 

Notwithstanding the tautological aspects of this deductive chain, the 
consistency of the presentation renders it suitable for propagandistic 
purposes. Moreover, this consistency not only applies to the elaboration 
of the claim ‘Hildebrand, not pope but false monk’, but also to the 
remark that Henry is ‘king by pious ordination of God’ since it applies 
the same set of theoretical notions. Hence, the pairs confusion/humility, 
divine instituted (Henry)/sinful behaviour (Hildebrand), are further 
developed in the third narratio by outlining the consequences for the 
king: “You have also touched me, one who, though unworthy, has been 
anointed to kingship among the anointed.’!? The fourth argument is 
then presented: “This wrong you have done to me, although the tradi- 
tion of the holy Fathers has taught that I am to be judged by God 
alone and am not to be deposed for any crime unless—may it never 
happen—I should deviate from the faith.’'”* This claim is elaborated 


199 Tu enim his gradibus ascendisti: scilicet astutia—quod monachica professio abhominatur— 
pecuniam, pecunia favorem, favore ferrum...(EPH, 12, 16). 

'89 The definition of simony applied by the chancery is the traditional view going 
back to Pope Gregory I and was used throughout the early Middle Ages; see Meier- 
Welcker 1953. 

190. , , ferro sedem pacis adisti et de sede pacis pacem turbasti...(EPH, 12, 16). 

191 The neglect to deal with the papal primate set the precedent for the royal polemics 
of the 1080s: the pope's formal legal right to excommunicate was never questioned, 
save perhaps by Guido of Osnabrück. 

19 [n the first letter to Hildebrand, ‘unity’ is defined in relation to charity and 
peace (EPH, 5, 8). 

193 Me quoque, qui licet indignus inter christos ad regnum sum unctus, tetigisti. .. (EPH, 12, 16). 

192, quem sanctorum patrum traditio soli deo iudicandum docuit nec pro aliquo crimine, nisi a 


fide, quod absit, exorbitaverim, deponendum asseruit... (EPH, 12, 16). 
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by introducing a biblical analogy reminding the audience that the holy 
bishops did not judge and depose Julian the Apostate themselves, but 
left it to God (1. Peter 2.17) (EPH, 12, 16-7). The second part of the 
argument concerns the Apostle Peter's reverence for the king: ‘Fear 
God, Honour the king.” 

The fourth argument specifies the transgression of the divine man- 
date. Since the king is ‘judged by God alone’, Hildebrand acted contrary 
to the rulings of the church fathers, and thereby opposed tradition. 
However, proof of the transgression is not provided. Moreover, the 
fourth argument returns to the initial premise of the pious king and 
invokes reductio ad absurdum rhetoric in order to offer a final repudiation 
of the behaviour that could undermine the king's legitimacy: a possible 
deviation from the faith. Given the proof offered to substantiate the 
pious character of the king throughout, the suggestion that the king 
should have ‘deviated from faith’ is rendered absurd. However, no new 
proof of his pious character is offered, and the argument hinges on 
the deductive antitheses set forth at the beginning of the letter. The 
divine origin of kingship is the basis for this reasoning, and necessary 
in order to respond to the question of the ‘Nichtjudizierbarkeit’ of the 
pope by invoking the heresy-clause.'” The argument is also central for 
concluding the deductive chain: Henry ‘king by pious ordination of 
God’ legitimate wielder of divine office ^ humility. 

This reliance on the deductive approach is also evident in the last part 
of the letter, the confirmatio or the petitio, when the author returns to the 
initially stated conclusion in a passage that considers the legal conse- 
quences: ‘Descend, therefore, condemned by this anathema and by the 
common judgement of all our bishops and by yourself?" Rhetorically, 
the chancery author invokes the common-knowledge device, thereby 
attempting to fabricate the same opinion that is taken for granted. The 
last part of the passage, ‘condemned... by yourself’, however, is of inter- 
est on two accounts. First, it hints at the self-deposition on the part of 


195 [hse quoque verus papa beatus Petrus clamat: Deum timete, regem honorificate (EPH, 


12, 17). 

1 Schneider 1972: 164 correctly observes that the *Nichtjudizierbarkeit des Papstes’, 
used by Gregory at the Eastern synod of 1076 to repudiate the Worms deposition 
and later seen in Dictatus papae $19, was adopted by Gottschalk and applied in rela- 
tion to Henry. 

197 Tu ergo hoc anathemate et omnium episcoporum nostrorum iudicio et nostro dampnatus descende, 
vendicatam sedem apostolicam relinque (EPH, 12, 17). 
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Hildebrand, and thereby reintroduces an issue discussed in relation to 
the synod of Sutri in 1046.9? The petitio provides, therefore, the legal 
link between the opening claim ‘Hildebrand, not pope but false monk,’ 
the elaboration of the private and public atrocities of the ‘false monk’, 
and the legal reason for his status as ‘false monk’. Second, the passage 
also assumes that the pope can be deposed by ‘the common judgement 
of all our bishops". The claim that Hildebrand had ‘touched the rec- 
tors’ is thus supplemented by an episcopalism containing a mandate 
to judge the ‘highest bishop’. However, the chancery provides neither 
authorities nor arguments supporting this notion, probably because it 
is primarily concerned with undermining the Gregorian idea of the 
papal primate.”” 

The letter employs elements of the discourse characteristic of the 
mid-period polemics. First, the combination of deduction and antithesis 
is adjusted to the communicative rationality of the period by using a 
propagandistic discourse, on the one hand, including reductio ad absurdum 
and common-knowledge rhetoric; and by employing the open letter to 
propagate an official position, on the other. Second, the causal relation- 
ship between the private and the public side of the ruler was adapted 
by the mid-period royal polemics.?! Furthermore, the main reason for 
the verdict ‘Hildebrand, not pope but false monk’—was Hildebrand's 
secular activities related to money and warlike activities in particular, 
and this was a favourite theme amongst the royal polemicists.?” In the 
same vein, the antithesis Hildebrand/tradition was further developed by 
royal writers.” Third, in relation to political theory, the letter introduces 


198 See above, 2. The carly-period polemics and public-sphere formation: De ordinando 
pontifice (c. 1048). 

' Tn the first letter to Hildebrand, the chancery author also refrains from addressing 
the authoritative basis for the deposition of the pope. However, this letter refers to the 
patriciate given to the secular ruler. 

20 The author of the Liber de unitate is the only one to outline a theoretically founded 
episcopalism; see below, 6. The ‘right order of the world’ according to the De unitate 
ecclesiae conservanda (c. 1093). 

?! Some polemicists only reiterate the scheme from the royal letters such as the 
author of the Dicta cuiusdam and Walram of Naumburg. Others, however, notably 
Wenrich of Trier and Guido of Ferrara, integrate the scheme in more sophisticated 
argumentative approaches. 

?? See for instance, Wenrich of Trier, Peter Crassus, the author of the Dicta cuiusdam, 
and Guido of Ferrara. 

28 In the late period, this rhetoric was used in relation to the Popes Urban II and 
Paschal II. The concern with innovation in relation to conservation permeates the 
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the notion of sacral kingship, although both the functional scheme and 
the rex tustus theory are underdeveloped. Compared to the notion of 
sacral kingship described by Damian, the conception in letter 12 fails 
to introduce the functional idea of the ‘right order’ and to consider the 
rights and duties of the ruler, and only demonstrates the idea of non- 
resistance. Compared to the De ordinando pontifice, the chancery defines 
the relationship to the sacerdotal power in negative terms and stops short 
of considering the functional bond within each hierarchy and between 
the two powers.” Still, the notion of sacral kingship is important, and 
was later adapted by a long line of royal polemicists."? As employed in 
this letter, however, the political-theoretical scheme causes two problems. 
First, relationships within the sacerdotal hierarchy are not addressed, so 
the claim that the ‘common judgement of all our bishops’ can depose 
a pope is unfounded. Second, the failure to consider the bond between 
the heads of the two powers leaves the question of the right of the 
secular ruler to participate in the election of a pope untouched.” 


Discourse in letter 13°” 


While letter 12 was addressed to Hildebrand in person, the most impor- 
tant letter of this period is arguably letter 13 from 1076: an encyclical 
letter to the German bishops introducing the two-sword theory to a 


letters of the Gregorian reform papacy, and the attempt to repudiate accusations of 
innovation can probably be traced back to the propaganda campaign of the papal 
chancery. However, none of these invectives are new, and the reason for their later 
polemical reception is partly related to the royal chancery’s exemplification of them 
in relation to Hildebrand. 

?" See above, 2. The early-period polemics and public-sphere formation: De ordinando 
pontifice (c. 1048). 

?5 These include Peter Crassus, Guido of Osnabrück, Guido of Ferrara, the author 
of the Liber de unitate, Sigebert of Gembloux, Hugh of Fleury, the author of the Orthodoxa 
defensio imperialis, and Benzo of Alba. 

26 The letter to the Roman clergy and people from 1076, which notifies of the 
deposition of Hildebrand, refers to the election of a pope: *...if he proves unwilling 
to descend, you should force him to do so and receive into the Apostolic See another, 
elected by us with the common counsel of all the bishops and of yourselves, one who 
will be willing and able to cure the wounds which that man has inflicted upon the 
Church’ (... si nolit, descendere cogatis et alium communi omnium episcoporum et vestro consilio a 
nobis electum in apostolicam. sedem recipiatis qui, quod iste in ecclesia vulneravit, curare et velit et 
possit (EPH, 10, 13)). 

?" Manuscripts: Clm. 14096 saec. XII, Hanover XI 671 saec. XVI (with the 
Hildesheim letter collection), Codex Udalrici (Zwettl 283, Vienna 398, Clm 4594, 
Vienna 611). 
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wider audience.” The salutatio differs from the one in letter 12.? Rather 
than presenting the conclusion that is to be deductively proven, letter 
13 starts by addressing the main theme of the letter, loyalty: ‘Henry, 
king by the grace of God, sends to A., the grace, greeting and love 
which he sends not to all men, but only to a few.” Then, the long 
first narratio commences, introducing three sub-themes all related to the 
aim of invoking a strong sense of loyalty. First, the responsibility of the 
bishops in public affairs is noted: ‘In the greatest affairs there is need 
for the greatest counsels of the greatest men...”?!'! This responsibility 
is linked to the common welfare of the bishops and the kingdom, and 
thus necessitates loyalty?" In order to clarify the degree of loyalty 
required, the bishops are compared to the princes of the kingdom.?? 
In the second narratio, the author juxtaposes kingship and priesthood 
stressing the bond between the powers, both being dependent on the 
loyalty of their subjects.”'* The dissolving of this ‘right order’ is then 
outlined: 


Just as hitherto the church was exalted by each of these offices, so now, 
alas, it is laid low, bereft of each; since one man has arrogated both for 
himself, he has injured both, and he who has neither wanted nor been 
able to be of benefit to either has been useless to each.?!° 


28 Schmale 1963: 13. To Ullmann 1955: 243-52, this theory introduced a dualistic 
approach to the relationship between the sacerdotal and the secular powers in an effort 
to counter the hierocratic theory of the papacy. 

209 Erdmann 1939: 220 observes that it is neither a manifest nor an encyclical, but 
addressed to a singular recipient. Still, it must have reached quite a number of bishops 
and thus has a public character. 

210 H, dei gratia vex A. gratiam. salutem dilectionem, non omnibus sed paucis eandem (EPH, 
13, 18). 

?! [n maximis negotiis maximis maximorum opus est concilüs...(EPH, 13, 18). 

212 “To tell the truth, although as one of the great, you possess great power, your 
good will for our advantage and for that of our kingdom grows even greater than 
this great power—if we know you well and have properly noted your fidelity’ (... ut 
verius dicamus, licet maximo tibi maxima non desit facultas, maior tamen adhuc maxima facultate, si 
bene te novimus, si fidem tuam diligenter notavimus, in nostram et regni utilitatem exuberat voluntas 
(EPH, 13, 18)). 

215 We trust to your love, however, that your fidelity may not fall short of our hope, 
since from the fidelity of none of the kingdom’s princes do we hope for greater things 
than from yours’ (Tue autem dilectioni committimus, ne spe nostra minor sit fides tua, quia de 
nullius regni principum fidelitate quam tua maiora speramus... (EPH, 13, 18)). 

? “Only see to it that you do not withdraw assistance from the oppressed church, 
but rather that you give your sympathy to the kingship and to the priesthood’ (... tantum 
vide, ne obpresse ecclesie solatium subtrahas, sed regno et sacerdotio condoleas (EPH, 13, 18)). 

?5 Quo utroque sicut hucusque ecclesia est exaltata, ita nunc heu! humiliatur utroque viduata. Nam 
unus dum utrumque sibi vendicavit, utrumque dissipavit, nec in uno profuit, qui in neutro prodesse 
voluit nec potuit (EPH, 13, 18). 
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Similar to letter 12 to Hildebrand, the first two narrationes introduce 
three new aspects to the political ecclesiology. First, the functional 
scheme that was lacking in letter 12 is added by making the utility of the 
kingdom conditional on support from the bishops. ‘The idea of loyalty 
used in the three appeals is secular in character because it does not 
address the moral-theological element of obedience, and thereby refers 
to a moral obligation as well as a legal duty.?'? In the third appeal, the 
chancery author addresses the imperial church system, referring to a 
feudal notion of loyalty since the bishops are set next to the ‘kingdom’s 
princes"? Second, the author advocates a functional bond between the 
sacerdotal and the secular powers, stressing the degree of cooperation 
between the powers in a manner reminiscent of Damian. Third, the 
vague reference to the two-sword theory in the letter to Hildebrand 
is elaborated not only by introducing trans-personality, but also by 
hinüng at the implications of transcending the confines of each office. 
The two-sword theory is not sophisticated,?'® but its main purpose is 
to prepare for rhetorical invectives against Hildebrand.?? The frequent 
references to the individual responsibility of the bishops forces them 
to choose between the ‘right order’ and its antithesis by pledging their 
loyalty to the defender of this ‘right order’: King Henry.” 

The third narratio shifts the focus from the German bishops to 
Hildebrand’s atrocities: 


To keep you in suspense no longer as to the name of the man under 
discussion, learn of whom we speak: it is the monk Hildebrand, a monk 
indeed in habit, so-called pope who, as you yourself know clearly, presides 
in the Apostolic See not with the care of a pastor but with the violence 


216 For models of fidelity, see White 1996: ‘(1) a political model privileging the lord's 
power over “his” man (2) a familial model, in which lord and man, though unequal in 
power, are “friends” who support one another out of “love and fidelity” without openly 
computing and comparing the costs of what they exchange; and (3) a “transactional or 
economic model representing the two men as parties to balanced exchanges...”’ 

217 The feudal terminology recurs in the letters to clerical recipients. In the first 
letter from 1076, for instance, it is stated that the king held a general assembly of all 
the foremost men of the kingdom at their supplication (KPH, 11, 14). 

218 Mommsen and Morrison 1962: 152, n. 45 concludes that not even in the 1090s 
was the symbolism of the two swords firmly established within the royalist camp. 

219 The letter returns to the two-sword theory after the rhetorical invective against 
Hildebrand. 

220 This rhetoric, that forces the audience to choose between two clearly defined and 
antithetical alternatives, was frequently invoked in the polemical literature, for instance 
by Wenrich of ‘Trier and Guido of Ferrara. 
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of a usurper, and from the throne of peace dissolves the bond of the 
one Catholic peace.” 


The author here applies ad hominem rhetoric coupled with the use of 
the common-knowledge device, as seen in letter 12. With regard to the 
first point, this was rhetorically prepared for in the preceding passage 
by the phrase ‘one man has arrogated for himself’, but his identity 
was not revealed." Basically, the common-knowledge device is used 
to increase pressure upon the German bishops. Because the atrocities 
of Hildebrand are presented as common knowledge, loyalty to the 'so- 
called pope’ becomes an even graver offence since ignorance can no 
longer serve as an excuse for adherence to the papal party. 

The only argument in the letter appears when the chancery uses the 
two-sword theory as proof of Hildebrand's usurpation of the kingship 
and the priesthood. After having paraphrased Romans 13.2 regarding 
the divine origin of kingship and priesthood,” and having quoted 
Luke 22.38 regarding the two swords," these scriptural passages are 
interpreted in the following: 


That is to say, he was teaching that every man is constrained by the 
priestly sword to obey the king as the representative of God, but by the 
kingly sword both to repel the enemies of Christ outside and to obey 


221 Et ne diutius notati nomine te suspendamus, accipe quem dicimus, Hildebrandum scilicet 
monachum, habitu quidem, dictum apostolicum, non pastoris cura, sed invasoris violentia apostolice 
sedi presidentem et de sede pacis catholice pacis unice vinculum dissipantem, ut tibimet ipsi in promptu 
est scire (EPH, 13, 18—9). 

?? Along with this personalisation, the consequences of the general claim that ‘he 
has injured both’ are specified by an amplificatio outlining the inevitable consequence: 
the dissolution of ‘the bond of the one Catholic peace’. Furthermore, the dichotomous 
pairs monk/pope, pastor/usurper, and one Catholic peace/dissolution bring about 
the vituperatio. 

?5 “To cite to a few things among many: without God's knowledge he has usurped 
for himself the kingship and the priesthood. In this deed he held in contempt that the 
pious ordinance of God, which especially commanded these two—namely, the kingship 
and the priesthood—should remain, not as one entity, but as two’ (Ut enim de pluribus 
pauca referamus: regnum et sacerdotium deo nesciente sibi usurpavit. In quo piam dei ordinationem 
contempsit, que non in uno, sed in duobus, duo, id est regnum et sacerdotium, principaliter consistere 
voluit... (EPH, 13, 18-19). 

224 "When it was said to him, “Lord, behold there are two swords here,” he answered, 
“It is enough" (Cui cum diceretur: domine, ecce duo gladii hic, respondit satis est... (EPH, 
13, 19)). Gottschalk's most original theological contribution was his notion of the rela- 
tionship between the two powers which addressed the equality between the powers by 
interpreting the biblical passage from Luke 22.38 (Koch 1972: 35; Schneider 1972: 167). 
On the development of the two-sword theory, see Levison 1951; Hoffmann 1964. 
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the priesthood within. So in charity the province of one extends into 
the other, as long as neither the kingship is deprived of honour by the 
priesthood, nor the priesthood of honour by the kingship.?? 


In terms of the structure of the letter, the argument is a moral-theological 
elaboration of the functional scheme introduced in the second narratio. 
Thus, the theme of loyalty is still clearly evident, but now the secular 
or feudal notion of loyalty is supplemented by a moral-theological con- 
ception. This combination of the two notions of loyalty has a correlate 
in the papacy’s stress on feudal overlordship in terms of obedience to 
the Apostolic See. The rudimentary outline of the two-sword theory in 
the second narratio is here specified in relation to the rights and duties 
pertaining to the honours of the two powers.??^ While the priestly 
sword learns to obey the kings, the function of the royal sword is to 
repel enemies and ‘obey the priesthood within’. But the ramifications 
of the two-sword theory seem to have escaped the author. Gottschalk’s 
misunderstanding of the hierocratic theme has usually been offered as 
an explanation for this.?" To be sure, the sketchy functional scheme, 
the remarks that the king ‘obeys the priesthood within’, and the claim 
that ‘one extends into the other’ without defining jurisdictional areas 
pertaining to each power would, in theory, allow the sacerdotal power to 
arrogate secular functions. However, it is also possible to read the passage 
in such a way that it depicts the sacerdotal power’s stark subordination 
to the secular. The keys to this alternative reading lie in the phrase 
‘every man’ and in the separation of the swords, thereby denoting the 
power of the respective powers in the abstract and of the priesthood 
and kingship as institutional structures. If ‘every man’ is taken literally, 


2 videlicet sacerdotali ad obedientiam regis pro deo, regali vero gladio ad expellendos Christi 
inimicos exterius et ad obedientiam. sacerdotii interius omnem hominem docens fore constringendum; 
et ita de alio in alium caritate tenderetur, dum nec sacerdotii regnum nec sacerdotium. regni. honore 
privaretur (EPH, 13, 19). 

26 For an outline of the idea of ‘honour’, see Wolf 1969. 

227 Ullmann 1955: 345: ‘But this dualism propagated by an excommunicate and 
deposed king is...the result of a misconception of the nature, idea and purpose of 
the societas christiana as a corporate body. This dualism—and we note that Henry IV 
was not only the first to use the two-sword doctrine in a purely allegorical-political 
sense, but also to use the very term dualitas—denies the fullness of power contained 
in the Petrine commission, denies, therefore, the mediatory role of the pope which is 
the (already incipient) idea of the pope’s vicariate of Christ, and consequently charges 
the pope with “usurping both kingship and priesthood.”’ See also Schmale 1963: 14, 
noting that Gottschalk misinterpreted Gregory’s claims as demands for secular power 
when they in fact were based on an ideal notion of how Christian society should be 
ordered. 
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the remark that the ‘priestly sword constrains every man to obey the 
king’ also includes the priesthood. In other words, an interpretation 
of the two swords as abstract notions of power derived from Romans 
13.2 in relation to a conception of the king as caput populi, implies the 
political-allegorical understanding of ‘every man’ as necessarily includ- 
ing the priesthood.?? Such a reading not only questions the claim that 
Gottschalk did not understand the implications of the two-sword theory, 
but also explains the insistence that ‘the kingship and the priesthood 
should remain, not as one entity, but as two.’ In contrast, in the first 
letter to Hildebrand from 1073 the chancery refers to Romans 13.1, 
4, but refrained from subordinating the papacy to the royal sword.??? 
The altered historical situation three years later, therefore, required that 
new arguments be formulated that would present the excommunica- 
tion not only as unjust but also as untenable in terms of the political- 
allegorical reading of Romans. In the overall context of the letter, with 
its strong insistence on the need for the loyalty—legal as well as moral- 
theological—of the bishops, the reading of ‘every man’ as not including 
the priesthood would render this insistence virtually meaningless. 

In introducing the fourth narratio, the author addresses his audience 
employing a second common-knowledge device: “You yourself could 
have found out, if you had wanted to discover it, how the Hildebran- 
dine madness has confounded this ordinance of God.’ Along with 
this stronger rhetorical invective, the focus shifts from the public to the 
private aspects of Hildebrand's usurpation: 


He has also striven to deprive me of the kingship—me whom God has 
called to the kingship...since he saw that I wished to derive my royal 
power from God and not from him, and since he himself had not con- 
stituted me as king?! 


The invective is similar to that in letter 12—‘You have also touched 
me’—but the transpersonal notion of office is more pronounced, thus 


28 Tt should also be noted that a rudimentary notion of the king as caput populi 
emerges in letter 11, attesting to the knowledge of this aspect of the political-allegorical 
scheme on the part of the chancery in the mid-1070s. 

229 “To be sure, we have not borne in vain the avenging sword of the power given 
us by God [Rom. 13.1, 4]; yet we have not always unsheathed it justly in judicial 
punishment against wrongdoers’ (EPH, 5, 8). 

?9 Hanc dei ordinationem qualiter Hildebrandica insania confuderit, tu ipse nosti, si scire voluisti 
(EPH, 13, 19). 

1 Me quoque, quem deus in regnum. . . vocavit, quia me de deo et non de illo regnare velle vidit, 
quia ipse me regem non constitui, regno privare studuit... (EPH, 13, 19). 
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distinguishing more clearly between Hildebrand’s private and public 
atrocities. The fifth narratio, like the fourth, uses common-knowledge 
rhetoric—‘although he often contrived these outrages against us... 
as you yourself know’—to highlight the wickedness of Hildebrand’s 
behaviour (EPH, 13, 19), as exemplified in a description of how the 
royal legates”? were imprisoned and ‘led about through the middle of 
the city to offer a spectacle to all, after the example of the martyrs. 
So you may believe and say that like the tyrant Decius he rages and 
torments the saints.” 

The fourth narratio combines the common-knowledge device with 
personalisation and a moral-theologically justified notion of loyalty to 
the king in person, and thus presents Hildebrand as the sole originator 
of the schism. The fifth narratio, in contrast, corroborates the private 
character of Hildebrand and adds a symbolic dimension by using the 
martyrs as an example. By employing analogical reasoning, the chancery 
author strengthens the rhetorical invective, placing Hildebrand on par 
with the ‘secular tyrant Decius'.?* The letter ends with an administra- 
tive note in the form of a petitio to ‘come to Worms at Pentecost’ (EPH, 
13, 20), which functions as a test of the bishops’ loyalty. 

Compared to letter 12 to Hildebrand, the letter to the German 
bishops lacks the deductive approach, the dialectical movement, and 
the coherent integration of arguments as confirmation of the deduced 
premises found in letter 12. This being said, letter 13 is coherent and 
has the same internal consistency as the previous correspondence, albeit 
using other literary strategies. The coherence 1s achieved simply by using 
the idea of loyalty as the structuring device to create a common front 
against Hildebrand: by linking a secular and a moral-theological view 
of loyalty to the question of welfare, the chancery author addresses the 
bishop’s personal responsibility for the welfare of the church, thereby 
implying the moral-theological ramifications with regard to salvation, 
and countering the reference to the ‘welfare of the mother church’ and 
the salvation rhetoric in the papal letter. 


82 The legation consisted of Roland of Parma and a royal ministerial. 

3 sique demum martyrum. exemplo per medium civitatis circumductos omnibus spectaculum 
prebere iusserit, ita ut eundem. cum Decio tyranno insanire et sanctos assare credas et dicas (EPH, 
13, 20). 

?5! The use of the term ‘tyrant’ to characterise Hildebrand re-emerges in the polem- 
ics that discuss the anti-kings. 

?5 However, because of the administrative function, letter 12 to the bishops departs 
from the strict adherence to the medieval epistolary model and introduces elements 
from the formal structure of charters. 
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Shattering the elitist public sphere 


While letter 12 to Hildebrand is important for its discursive elabora- 
tion, letter 13 to the German bishops is critical for its appeal to public 
opinion. However, it is letter 10 to the Roman clergy and people that 
most forcefully indicates the extent to which the elitist public sphere 
has been undermined by the redefinition of public opinion in terms 
of a political public. The letter starts by invoking the notion of loyalty, 
which is fundamental in both letters 12 and 13. In this case, it is seen in 
terms of friendship, and defined as to ‘be friends of our friends and 
enemies of our enemies"??? The logic of this juxtaposition is indebted 
to dialectical reasoning; if the Romans accept to be loyal, they will also 
subscribe to a notion of friendship in which the enemy of the king 
necessary becomes the enemy of the Romans. Of course, Hildebrand 
personifies the enemy, thus adding the necessary premise for eflectuating 
the logic. However, the chancery not only relies on formal arguments, 
but explains why Hildebrand is an enemy by referring to his oppression 
of the church and his insidious acts against the Roman Empire and the 
kingdom.” Then, letter 11 to Hildebrand—the deposition letter from 
1076??—31s interpolated, outlining the charges against the pope. 
Letter 11 to Hildebrand has been considered to be decisive for guiding 
the later epistolary campaign of the chancery?" as well as for displaying 
an innovatory use of transpersonal ideas." While not questioning the 
importance of the letter, it is hardly more innovative than the other 
correspondence of 1076. In relation to the use of transpersonal notions, 
these are also present in letters 12 and 13. The innovation in this respect 





236 


The chancery is familiar with the friendship letter, common in the monastic envi- 
ronment in the period (Southern 1966; Collins 1987; McGuire 1988: 204; Haseldine 
1993; Jaeger 1994, 1998; Hirata 1999). 

37 Quam talem vos nobis servare scimus et gratias agimus, et ut eadem perseveret petimus, videlicet 
ut, sicut facitis, amicis nostris amici, inimicis nostris inimici iugiter existatis (EPH, 10, 12-3). 

759 Inter quos scilicet Hildebrandum monachum notantes vos in eius inimicitiam excitamus, 
quia hunc et ecclesie invasorem et oppressorem et Romane rei publice vel regni nostri insidiatorem 
deprehendimus... (EPH, 10, 13). 

??? The deposition letter presents the common verdict on the part of the German 
bishops. 

?? Erdmann 1939: 218 allots great importance to letter 11 and remarks that this 
letter to Hildebrand decided the development of the epistolary eloquence on behalf 
of the chancery. 

241 See Müller-Mertens 1970: 281: ‘Es läßt sich von einer Parallelität und Penetration 
des theokratischen Amtsgedankens mit der personal-funktionalen Auffassung des sakralen 
Kónigtums sprechen. Sie ist bezeichnend für die Propagandaschriften Heinrichs gegen 
Gregor.’ 
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is related to the use of transpersonality on two different levels. The first 
of these is related to the view of kingship; the king presents himself as 
a patient ruler, who was forced to take action when Hildebrand rose 
up against the ‘head itself’,’*? announcing that he would either die 
or deprive Henry of his life and kingly office.?? On the second level, 
transpersonality is used to delineate the legal relationship between the 
two powers. The chancery author employs the idea of ‘alienation’ in 
the accusations against Hildebrand: ‘After you had first snatched away 
with arrogant boldness all the hereditary dignity owed me by that See, 
going still further you tried with the most evil arts to alienate the king- 
dom of Italy.?** The historical context of this reference is Hildebrand’s 
denial of Henry's right to appoint Tedald as archbishop of Milan and 
to occupy the sees at Fermo and Spoleto. The use of alienation seems 
to indicate a clearer conceptualisation of abstract legal rights pertain- 
ing to the kingly office,” as it is related to royal heritage as a secular 
source of royal power. Because royal heritage, along with alienation, 
is defined in relation to custom,” the chancery hints at a secular basis 


?*? The reference to the caput notion is important not only in terms of the transper- 
sonal idea of the royal office in letter 11, but also for grasping the innovative presenta- 
üon of the two-sword theory in letter 13. 

%3 Que omnia cum ego quadam patientia dissimularem, tu hoc non patientiam, sed ignaviam 
estimans, in ipsum caput insurgere ausus es, mandans que nosti, scilicet ut tuis verbis utar, quod aut 
tu morereris aut mihi animam regnumque tolleres (EPH, 11, 14). In dealing with the rebellion 
of Henry V, the author of the Vita Heinrici IV. uses similar phrases, but attests to a 
more developed transpersonal conception as the term "state! is distinguished from the 
‘royal office’: ‘...he strove to deprive his father not only of the royal office, but also of 
life. He said that the wrong done to him ought to be considered a wrong done to the 
state...’ (...quod patrem non solum regno, sed et vita privare conaretur: iniuriam. suam publicam 
esse debere, vel si nullum ea moveret, saltem hoc rei publicae causae praestaberent. . . (Vita. Heinrici 
imperatoris, 436-8)). For an analysis, see Bagge 2002: 313-64. For other views on the 
vita, see Hellmann 1961; Lotter 1977; Beumann 1984; Stein 1987. 

?^ Nam cum in primis omnem hereditariam dignitatem, qui mihi ab illa sede debebatur, superbo 
ausu rapuisses, longius inde progrediens regnum Italie pessimis artibus alienare temptasti (EPH, 
11, 14). 

?5 The use of the idea of ‘alienation’ shows that this aspect of kingship was discussed 
prior to the election of anti-kings and the subsequent polemical debate. On Gregory's 
notion of ‘inalienability’, see Ullmann 1972. 

?** The following passage in which Hildebrand is accused for acting against divine 
and human law when harassing the royal bishops indicates that the source is ‘custom’ 
in the form of ‘human law’: ‘Not content with this, you have not feared to set your 
hand against the most reverend bishops, who are united to us like most cherished 
members and have harassed them with most arrogant aflfronts and the bitterest abuses 
against divine and human laws’ (Neque hoc contentus in reverentissimos episcopos, qui nobis velut 
dulcissima membra uniti sunt, manum mittere non timuisti eosque superbissimis imurüs acerbissimisque 
contumelüs contra divina et humana tura, ut ipsi aiunt, exagitasti (EPH, 11, 14). 
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for royal power in addition to the divine origin of the royal office.?" 
Consequently, alienation as related to royal heritage is thereby partly 
secularised since it is not derived from the political-ecclesiological notion 
of the royal office.” This being said, there was still a long way to go to 
a ‘law-centred kingship’, in which alienation was derived from Roman 
law.?? Nevertheless, the attempt to keep the idea of royal heritage 
distinct from the Christian political ecclesiology was perhaps an effort 
to counter the papacy's attempt to annex royal heritage in terms of 
election, and thus to deprive it of its customary elements. 

A second new aspect is related to the fact that the king, ‘judging that 
this unheard of defiance had to be confuted not with words, but with 
action’, convoked a general assembly (EPH, 11, 14). The deposition of 
the pope at the synod of Worms in 1076 is then sketched: 


Since their sentence seemed just and righteous before God and men, I 
also give my assent, revoking from you every prerogative of the papacy 
which you have seemed to hold, and ordering you to descend from the 
throne of the city whose patriciate is due me through the bestowal of 
God and the sworn assent of the Romans.?? 


While letter 12 referred to the deposition of the pope by the ‘com- 
mon judgement of all the bishops’, letter 11 introduces the patriciate 
in order to justify secular involvement in the deposition of the pope. 
The patriciate basically gave the Roman emperor a right to participate 
in the election of the pope. In this case the patriciate 1s employed only 


to justify the assent and to secure the decision of the bishops,?! in 


%7 The notion of sacral kingship is elaborated in the two other propagandistic let- 


ters (letter 12 and 13). 

48 Kantorowicz 1954: 497 observes that the conception of ‘inalienability’ appears 
clearly at the Roman synod of 1078 where Gregory VII ‘decreed that no bishop con- 
secrated by the pope himself... was allowed to hand out possessions of his church as 
fiefs without the consent of the pope.’ See also Hoffmann 1964a. 

* Thus, the presentation of the notion of ‘alienation’ provides another attestation 
to the restricted reception of Roman law as a source of legal authority on the part of 
the royal chancery. For a discussion, see below, 5. Peter Crassus and the legal renais- 
sance of the eleventh century (c. 1080-1084). 

° Quorum sententia quia iusta et probabilis coram deo hominibusque videbatur, ego quoque assen- 
tiens omne tibi papatus ius, quod habere visus es, abrenuntio atque a sede urbis, cuius mihi patriciatus 
deo tribuente et iurato Romanorum assensu debetur, ut descendas edico (EPH, 11, 14—5). 

?' Martin 1994: 288, who points out the extent to which the patriciate was used 
aggressively as a weapon in the struggle with the papacy, overlooks the rudimentary 
episcopalism that justifies the proceeding. For other perspectives on the patriciate, see 
Schramm 1962; Vollrath 1974. 
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contrast to its use by King Henry III at the synod of Sutri in 1046.?” 
To the chancery writer, then, the authority of the king is attributed to 
the ‘bestowal of God’ and the ‘sworn assent of the Romans’, thereby 
adding a second secular source of royal power in relation to the papacy. 
Although Bonizo of Sutri tried to undermine the force of the patriciate 
by noting that the title ‘is never found in the registers of the Roman 
magistrates’ (Ldl, 1, 579), the royal polemicists were ambivalent regard- 
ing the argumentative value of the patriciate. Because it was bestowed 
upon the king by the papacy and the citizens of Rome, it could easily 
be understood as signifying subordination to the sacerdotal power. ‘Thus, 
the apparent failure of the chancery to acknowledge the double-edged 
sword implicit in arguing in terms of the patriciate 1s indicative of the 
demonstrative tenor of the discussion. 

In relation to the central question of this section, the possibility of 
deposing a pope, letter 11 transcends the rudimentary episcopalism of 
letter 12 by adding the authority of the patriciate to the episcopalism. 
In addition, the deposition letter is the first royal correspondence that 
invokes public opinion as a political public; by remarking that ‘their 
sentence seemed just and righteous before God and men’, the chan- 
cery established ‘men’ as the judicial tribunal for the deposition of the 
pope. Nevertheless, it is only the renunciation document from Worms 
which explicates the legal basis for deposing the pope, and thereby 
transcends the rhetoric of shattering the ‘right order’. The document 
refers to the violation of the papal election decree of 1059: because 
Hildebrand was never the legitimate pope, none of the bishops owed 
him loyalty.?? This legal proof??'—the invocation of the papal election 


7? At the synod of Sutri, Henry III deposed two popes and installed a third before 
travelling to Rome to receive the patriciate. According to Cowdrey 1998a: 139, Henry 
IV's attempt to justify the intervention in the Roman Church on the model of his 
father in 1046 and on his supposed rights as patricius was insecure. 

»3 ‘Again, when a synod was celebrated in the time of Pope Nicholas, in which one 
hundred twenty-five bishops sat together, it was decided and decreed under anathema 
that no one would ever become pope except by the election of the cardinals and the 
approbation of the people, and by the consent and authority of the king [...] and 
since none of us, as you have publicly declared, has hitherto been a bishop to you, you 
also will now be pope to none of us’ (Preterea cum tempore Nicolai pape synodus celebraretur, 
in qua CXXV episcopi consederant, sub anathemate id statutum et decretum est, ut nullus umquam 
papa fieret nisi per electionem cardinalium et approbationem populi et per consensum auctoritatemque 
regis [...] et quia nemo nostrum, ut tu publice declamabas, tibi hactenus fuit episcopus, tu quoque 
nulli nostrum amodo eris apostolicus (EPH, Anhang A, 68)). The patriciate was seldomly 
invoked by the royal polemicists and the most extensive use of the concept appears in 
Peter Damian’s Disceptatio synodalis (Damian, Letters, 89). 

7* See Krause 1960: 171-6; Schneider 1972: 148: ‘Sie bedienen sich dazu “theologi- 
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255 





decree in particular 
the reference to the patriciate on the part of the polemicists. 

After this interpolation, the letter to the Romans (n. 10) continues by 
elaborating on the friendship-rhetoric, deducing from the idea of fidelity 
a need to resist the oppressive pope: ‘Rise up against him, therefore, 
O most faithful, and let the man who is first in the faith be first in his 
condemnation.” As in the invocation of the friendship rhetoric, the 
chancery supports the appeal for resistance with two arguments: the 
legal argument refers to the divergence from canon-law procedure in 
the case of Hildebrand, and the moral-theological argument rehearses 
the theme of the pope's unwillingness to cooperate with the secular 
power to facilitate the reinstatement of Christian unity (EPH, 10, 13). 
In a wider perspective, this is the first reference to active resistance in 
the epistolary propaganda, later to be countered by the papacy?? 
and elaborated by the polemicists.?^? 

In conclusion, the chancery's leap into propagandistic warfare in 
1076 shows an impressive discursive adaptability??' Not only are sev- 
eral of the invectives of the papal letter to the king in December 1075 
countered, but, by adjusting the discourse to suit different elements of 
public opinion, the chancery writer lays the epistemological foundation 
for the royal polemicists of the 1080s. The discovery of public opinion 
is perhaps clearest in letter 10: the interpolation of the deposition letter 
to Hildebrand informs the Roman clergy and people of high politics, 
and thus transforms this public opinion into a political public. 


was considered a vastly better argument than 
256 


scher" und “juristischer” Argumente: “theologischer” im ersten Teil ihres Schreibens, in 
dem sie den beklagenswerten Zustand der Kirche als Folge der verwerflichen Anfange 
Gregors VII. gegen ihn sprechen lassen; “juristischer” im zweiten Teil, in dem sie auf 
die Wurzel dieser Anfänge, auf Meineide Gregors hinweisen, um darzulegen, daß 
Gregor VIII. nicht rechtmäßig Papst sein könne.’ 

255 The royal writers referring to the papal election decree include the author of 
the Dicta cuiusdam, Guido of Ferrara, and Hugh of Fleury. 

36 Bonizo of Sutri, for instance, attempts to undermine the papal election decree 
by stating ‘...let us demonstrate by means of suitable witnesses that he [Nicholas] 
did not issue such a document (... testibus idoneis eum talia non dictasse demonstremus (Ldl, 
2, 615)). 

27 Exurgite igitur in eum, fidelissimi, et sit primus in fide primus in eius dampnatione (EPH, 
10, 13). 

8 See Spörl 1972 for a sketch of the development of the ‘right of resistance". 

2° The papal response is found in the second German letter from 1076. 

260 The question of resistance, along that of correction, was a central concern to 
the late period writers; see below, 7. The political-theoretical orientation of the late 
period: De investitura episcoporum (1109). 

26! Fleckenstein 1973: 135. See also Klewitz 1939b, 1941b. 
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The papal response: the first polemical letter to Hermann of Metz??? 


While the royal chancery took the propagandistic initiative by addressing 
Hildebrand, the German bishops and the Roman clergy and people 
with one stroke of the pen, the papacy struck back hard in the sum- 
mer of 1076. In an attempt to justify the excommunication of the king 
in the face of public opinion, the papacy instigated a two-pronged 
campaign; the first directed at the people of Germany and the other 
in the form of the first polemical letter to Hermann of Metz dated 
25 August 1076.7 In the period following the excommunication of 
King Henry, the German episcopacy was forced to take a stand in the 
conflict and Hermann was one of those who had to be convinced of 
the justness of the papal cause."* The letter, a sure indicator of the 
importance of appealing to public opinion,” has been regarded as a 
reply to the royal propaganda campaign in the wake of the synod of 
Worms in 1076.79? 

'The letter resembles an open letter, as evident from the introduction 
and the formal structure. The background for the correspondence is a 
not-extant letter from Hermann, posing several questions to the pope 
(Reg 4, 2, 293). The formal structure of the letter only partly adheres 
to the Bolognese format. The introduction or the captatio benevolentiae 
consists of a reference to the teaching function of the pope as vicar 
of St Peter?" This teaching function, which was first elaborated in the 


?? For an outline of the life and carrier of Hermann of Metz, see Salloch 1931. For 
a recent treatment of Metz as a growing urban center with a focus on its sacredness, 
see Haverkamp 1991: 165-91. 

23 The first letter from March 1074 to Hermann of Metz is also a reply to a lost 
letter from the bishop and 1s basically an administrative instruction exhorting support 
(Reg 1, 53, 80-1). 

?* Salloch 1931: 3, 37, in outlining the career of Hermann, finds it difficult to 
decide upon Hermann’s position and concludes that his conviction is based more on 
theoretical reflections than on practical evaluations. 

25 Among the clerical letters, only the letter to Bishop Anno of Cologne from March 
1075 (Reg 2, 67) is a polemical piece. The polemical letters of the period 1073-1076 
are the correspondence with kings in general and the letter to King Henry IV from 
December 1075 in particular. In addition, the correspondence to the ‘clergy and people’ 
of Constance from late 1075 is also polemical in character. 

266 Cowdrey 1998a: 147-8: ‘In such letters, Gregory mounted a propaganda cam- 
paign which matched the zeal on Henry's behalf of Gottschalk of Aachen. The battle 
for the loyalty of the German public had begun in earnest...’ 

?" De aliis autem rebus, super quibus me interrogasti, utinam beatus PETRUS per me respondeat, 
qui sepe in me qualicunque suo famulo honoratur vel iniuriam patitur (Reg 4, 2, 293). 
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December letter to the king, is then specified in relation to the excom- 
munication of the king. In introducing the theme, the first question 
of Hermann—‘who is the excommunicated bishop?'—1s answered in 
terms of a dichotomy between those who are loyal to the eternal king 
and those loyal to King Henry (Reg 4, 2, 293). 

After the introduction, six narrationes follow. The first considers excom- 
munication in general, while the second addresses the excommunication 
of kings. Then the source of the power of the Apostolic See is intro- 
duced before the fourth narratio outlines the relationship between bishops 
and kings. The fifth narratio describes the consequences—institutional 
as well as moral-theological—of a sentence of excommunication. The 
sixth and final narratio is an administrative section, issuing specific 
instructions to Bishop Hermann. The letter is structured by the con- 
cept of loyalty, probably a reply to the overriding stress placed on 
loyalty in the royal letter to the German bishops. The dialogue is a 
second structuring item,?? linking the different narrationes and serving 
as a rhetorical device to elaborate on the praemunitio by reinterpreting 
the contentions of the opponent. 

The reason given in the first narratio for the excommunication of the 
king—his involvement with excommunicated bishops?"?—only makes 
sense if the pope has the right to excommunicate the king. Consequently, 
the second narratio provides a historical argument for the legitimacy of 
the power to bind and to loose. ‘The arguments can be divided into two 
categories: being rooted in theological and secular history. The theologi- 
cal history argument refers to the instructions given by the Apostle Peter 
to the Christian community in the ordination of St Clement, stressing 
the ‘need to punish every disobedience’, and the command not to 
‘take food with such people’.*’! The secular history argument consists 


268 The abstract notion of ‘loyalty’ based on the identification between St Peter 
and the pope has earlier been put forward in letters to Anno of Cologne and to King 
Henry IV. To Cowdrey 1998a: 563, Gregory characteristically used the term fidelitas 
to express the personal obedience and service of kings and lay princes. 

269 The dialogue as a rhetorical technique does not figure prominently in the papal 
letters. The only other letter that applies the technique is ‘the first letter to the German 
people’. However, the use of the dialogue is very rudimentary compared to Peter 
Damian and Guido of Ferrara's use of the technique. 

2 [lle quidem suis communicando familiaribus excommunicatis pro symoniaca heresi excom- 
municationem incurrere non timuit el, ut alti secum communicando excommunicentur, attrahere non 
erubescit (Reg 4, 2, 293). 

7! Legant itaque, quid beatus Petrus in ordinatione sancti Clementis populo christiano preceperit de 
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of three historical examples. The first is Pope Zacharias! deposition of 
the king of the Franks and the release of his subjects from their oaths 
of allegiance."? Next Pope Gregory I’s excommunications of kings and 
dukes are outlined.?? The third example refers to St Ambrose's excom- 
munication of Emperor Theodosius, stressing that Ambrose forbade 
the emperor from being in the same room with the priests who were 
still within the church.?* 

The third narratio concerns the moral-theological argument and is 


initiated by asking whether there should be ‘made an exception of 
kings’.?” The first argument of the narratio is based on the traditional 
hierocratic legitimisation of the power of the Apostolic See with refer- 
ence to the quote from Matt. 16.19— God gave Peter the power to bind 
and to loose in heaven and on earth."* The author then links this to 
a second familiar argumentative device, personalisation, by means of 


antithetical salvation rhetoric: 


eo, quem scirent non habere gratiam pontificis. Addiscant, cur apostolus dicat: *Habentes in promptu 
ulcisci omnem inoboedientiam’, et die quibus dicit: Cum huiusmodi nec cibum sumere? (Reg 4, 2, 
294)). The source is Ep. Celentis n. 1, ch. 18 transmitted by Pseudo-Isidore; see Casper 
1955: 294, n. 1. 

272 ‘Let them ponder why Pope Zacharias deposed the king of the Franks and 
absolved all the Frankish people from the bond of the oath that they had taken to 
him’ (Considerent, cur Zacharias papa regem Francorum deposuerit et omnes Francigenas a vinculo 
iuramenti, quod sibi fecerant, absolvent (Reg 4, 2, 294). 

75 “Let them also learn in the Register of blessed Gregory that in privileges that 
he drew up for certain churches he not only excommunicated kings and dukes who 
contravened his words but also adjudged that they should forfeit their office’ (In registro 
beati Gregorii addiscant, quia in privilegiis, que quibusdam ecclesiis feci, reges et duces contra sua 
dicta venientes non solum excommunicavit sed etiam, ut dignitate careant, iudicavit (Reg 4, 2, 294)). 
Following Caspar 1955: 294, n. 3, there 1s no reason to doubt the authenticity of the 
source reference. 

27* “Nor let them overlook that blessed Ambrose not only excommunicated Theo- 
dosius—not only a king but indeed an emperor in habitual conduct and power, but 
even debarred him from remaining in church in the place of the priests’ (Nec pretermit- 
tant, quid beatus Ambrosius non solum regem, sed etiam re vera imperatorem Theodosium moribus et 
potestate non tantum excommunicavit, sed etiam, ne presmumeret in loco sacerdotum in ecclesia manere, 
interdixit (Reg 4, 2, 294). See Caspar 1955: 294, n. 4. 

775 Sed forte hoc volunt predicti viri subintelligere, quod, quando Deus ecclesiam suam ter beato 
PETRO commisit dicens: Pasche oves meas’, reges exceperit (Reg 4, 2, 294—5). 

278 Why do they not take notice, or rather shamefacedly confess, that, when God 
gave principally to blessed Peter the power of binding and loosing in heaven and upon 
earth, he excepted nobody and withheld nothing from his power (Cur non adtendunt 
vel potius erubescendo confitentur, quia, ubi Deus beato Petro principaliter dedit potestatem. ligandi 
et solvendi in celo et in terra, nullum excepit, mchil ab eius potestate subtraxit (Reg 4, 2, 295). 
Robinson 1978a: 22 emphasises that that the verb principaliter is interpolated in the text 
of the patrine commission, Matt. 16.19, in order to provide the distinctive Gregorian 
interpretation. 
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For when a man denies that he can be bound by the chain of the church, 
it remains that he must deny that he can be set free by its power; and who- 
ever brazenly denies this separates himself completely from Christ.?”” 


The historical argument is by far the most elaborate use of history 
hitherto in a papal letter"? The placement in the letter—before the 
moral-theological explication of Matt. 16.19—attests to its importance. 
Although it derives from the need to prove that ‘a king may be excom- 
municated', the argument is in fact more inductive and hence more 
autonomous than that found in the famous second polemical letter of 
1081. A glance at the chosen examples perhaps explains the autonomy 
allotted to the argument. Not only are the examples from three dif 
ferent historical periods, but they also deal with excommunications 
issued by two popes and a bishop, in addition to the reference to the 
Apostle Peter. 

Nevertheless, the letter did not initiate a polemical debate. Only 
Beno, one of the schismatic cardinals, discusses the letter and accuses 
Hildebrand of misinterpreting and truncating the authorities"? Accord- 
ing to Beno, the reference to the register of Gregory justifying the 
excommunication (Ldl, 2, 389) 1s wrongly interpreted: the privileges in 
question are distorted in order to suit Hildebrand's purpose, namely to 
make it clear that anyone who attempts to go against the pope—king 
or priest—will lose his power and dignity.” In contrast, the extensive 
public debate focusing on the use of history in the second polemical 
letter to Hermann in 1081 indicates the extent to which the contribu- 
tions of the papal and the royal chanceries changed the terms for the 
discussion in the mid-1080s. 

The fourth narratio combines elements introduced in earlier letters. The 
allegory of the ‘sheep of the Lord’ is linked to the notion of a functional 


?7 Nam qui se negat non posse ecclesie vinculo alligari, restat, ut neget se non posse ab eius potestate 


absolvi, et qui hoc impudenter negat, se a Christo omnino sequestrat (Reg 4, 2, 295). 

278 Rudimentary historical arguments are applied in the letter to the Dukes Rudolf 
of Swabia and Bertold of Carinthia, in the Spanish letter, and in the December letter 
to King Henry. 

?? Beno’s letter is the third of the eleven letters of the schismatic cardinals and is 
perhaps written between 1085 and 1086. In addition to deal with the letter to Hermann 
(Ldl, 2, 389-90), Beno also treats the rulings from the Roman synod of 1078 (Ldi, 2, 
380-1) by quoting verbatim from both. T'he concern with public opinion reappears 
as the author explains the divergence from the doctrine of Gregory as a conscious 
attempt to distract the ‘miserable and simple people that listen to you’. 

79 De hac serie illud tantum, Hildebrande, detruncasti, quod tibi videbatur aliquatenus convenire 
tuae intentiom, illud scilicet, quod imprecatur quod quisquis contra illud privilegium venire temptaverit, 
sive rex sive sacerdos, potestatis honorisque sui dignitate careat (Ldl, 2, 391). 
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unity that also envisages a theoretical placement for kings. The refer- 
ence to Matt. 16.19%! adds to the concern regarding the welfare of the 
Christian society with a focus on individual salvation.?? This particular 
combination is new and the causal link between the ‘welfare of the 
Christian community’ and ‘individual salvation’ strengthens the rhetori- 
cal praemunitio initiated in the introduction. The last part of the fourth 
narratio concludes with a functional notion of Christian unity in which 
kings are among the sheep because of their need for salvation: ‘And if 
the holy Apostolic See, deciding based on the preeminent power that is 
divinely conferred upon it, settles spiritual matters, why not also secular 
matters??? The narratio ends with the chancery drawing on the previous 
argument to establish a criterion for evaluating who is inside and who is 
outside the Christian society: ‘the kings and princes of this world who 
place their own honour and temporal gains before the righteousness 
of God’ are members of Antichrist (Reg 4, 2, 295). 

Perhaps in an effort to respond to the royal propaganda, the narratio is 
also remarkable for its extension of the authority of the Apostolic See.??* 
The unspecified ‘jurisdiction over temporal things’ is of importance to 
the hierocratic theme, depicting not only a secular sphere subordinated 
to the sacerdotal, but also a sacerdotal prerogative for defining the nature 
of this subordination.?? Moreover, the fourth narratio also introduces 
the dichotomy rex tustus/ rex iniustus, which contributes to the coherence 
of the letter. The dichotomy provides the answer to the first question 
posed by Hermann; the criterion 1s loyalty to the Apostolic See, and 
disloyalty entails the eschatological consequence of associating with the 


devil and subsequent punishment by excommunication.” 


#1 The reason for not directing more attention to this question—the basis for the 
Roman Church representing Peter—is probably the familiarity of this aspect of the 
hierocratic thesis: the concept had been set forth in numerous earlier letters, for instance 
in the letter to King Henry IV from December 1075 (Reg 3, 10). 

?? The concern with the individual in terms of salvation is linked to the focus on 
intention. The intentional approach is first used in the letter to the Dukes Rudolf of 
Swabia and Bertold of Carinthia. Thereafter, it is applied in the first polemical letter 
to King Henry, the first and the second letter to the German people, and in the com- 
munication with kings before the second excommunication of King Henry. 

?9 Quodsi sancta sedes apostolica divinitus sibi collata principali potestate spiritualia. decernens 
duudicat, cur non et secularia? (Reg 4, 2, 295). 

?* To be more precise, it is innovative in a clerical letter. A similar notion had been 
put forward in the letter to Henry IV from December 1075. 

?5 This subject is elaborated in the second polemical letter to Hermann and then 
discussed by the polemicists. 

236 Benz 1986: 27 stresses the theological dimension of the pope’s thought to Gregory, 
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The fifth narratio concerns the hierarchical relationship between 
bishops and kings. Once again, and for the third time, an opponents’ 
claim is used to introduce the dialogue: ‘But perhaps they think that 
the royal dignity exceeds the episcopal.” The answer redirects atten- 
tion to the different ontological sources of the two powers.” Thus, the 
chancery links this to the theological argument of the previous narratio, 
outlining the different origins of the two powers: ‘While human pride 
has instituted the former; divine mercy has instituted the latter. The 
former ceaselessly snatches at vain glory; the latter always aspires to 
the heavenly life.” This Augustinian conception?" is then clarified 
by three examples. The first two— Pope Anastasius’ letter to Emperor 
Anastasius and the words of St Ambrose highlight the inferiority of the 
kings’ dignity to the episcopal,?' while the third describes how Emperor 
Constantine freely chose the lowest seat among the bishops.?? 

In contrast to the first relatively autonomous application of history, 
this second historical argument 1s an example of deductive a posteriori 
reasoning, in which the historical evidence simply illustrates a moral- 
theological argument. Basically, the historical examples make specific 
the unspecified ‘jurisdiction also over temporal things’, and thereby 
attempts to justify the extension of the mandate of the Apostolic See 


it was not primarily a schism between sacerdotium and imperium, but a part of the fight 
between the corpus Christi and the corpus antichristi. 

79 Sed forte putant, quod regia dignitas episcopalem precellat (Reg 4, 2, 295). 

238 “But how great the difference between them is, they may learn from the difference 
in their origins.’ (Reg 4, 2, 295). This concept resurfaces in papal writings of the 1090s, 
for instance in the polemic of Deusdedit: “The authority of the sacerdotal power, insti- 
tuted by God himself by himself ... excels the royal power that is invented by humans 
themselves... (Sacerdotalem auctoritatem, quam Deus ipse per se ipsum constituit. . . regiam precellere 
potestatam, quam sibi humana prefecit adinventio. . . (Ldl, 2, 353)) Also Herrand of Halberstadt 
refers to the Augustinian notion in his confrontation with Walram of Naumburg in 
the mid-1090s (Zdl, 2, 286-91). 

?9 [lam quidem superbia humana repperit, hanc divina pietas instituit. Illa vanam gloriam inces- 
santer captat, hec ad celestem vitam semper aspirat (Reg 4, 2, 295). 

2 For different views on the political ecclesiology of Augustine and its influence 
in the Middle Ages, see Bernheim 1918; Figgis 1921; Baynes 1936; Mommsen 1951; 
Lohse 1962; Brown 1965, 1967; Markus 1965, 1985, 1988; Wilks 1967; Boler 1978; 
O’Donovan 1987; Burnell 1992, 1993. 

?" Et addiscant, quid beatus Anastasius papa Anastasio imperatori de his dignitatibus scripserit, et 
quid beatus Ambrosius in suo pastorali inter has dignitates decreverit: Honor iniquiens et sublimitas 
episcopalis, si regum fulgori compares et principum. diademati, longe erit inferius, quam si plumbi 
metallum ad auri fulgorem compares (Reg 4, 2, 295-6). The sources are Pseudo-Isidore and 
the De dignitate sacerdotali. 

?? Hec non ignorans. Constantinus Magnus imperator non primum sessionis sed ultimum inter 


episcopos elegit locum. . (Reg 4, 2, 296). 
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by grounding it in history. Because the reference to the sinful origin of 
the secular power concentrates on defining this power negatively, the 
concept can hardly be used to legitimate a positive legal extension of 
the sacerdotal power. Hence, the examples avoid this problem by focus- 
ing on practical relations between the two powers in which the secular 
is subordinated because of its lesser dignity. However, the argument 
is only partially successful, precisely because of its deductive point of 
departure. Although the historical argument specifies the structures of 
power belonging to the two powers, it is too concerned with dignity to 
specify the bond in jurisdictional terms. 

The fifth narratio also marks a change in polemical perspective: while 
the first three parts dealt with the concept of loyalty and the relationship 
between the papacy and the secular power, this section concerning the 
bishops is probably included in an effort to boost their self-confidence 
by asserting their superior position. The concern with the bishops 1s 
perhaps also a way of balancing the subordinate position of the episco- 
pacy vis-a-vis the pope in the Gregorian view of the papal primate. If 
this is the case, the following administrative section makes perfect sense. 
Basically, the sixth narratio is an instruction (notum) that the apostolic 
authority is giving to some bishops to enable them to absolve persons 
excommunicated by the Apostolic See if these persons give up their 
allegiance to the king??? This differentiation, conditioned on the delega- 
tion of power by the papacy, is one aspect to the sacerdotal hierarchy?! 
Another aspect consists of the subsequent insistence that communication 
with the king himself 1s reserved for the Apostolic See (Reg 4, 2, 296). 
Thus, the administrative instruction is premised on the acceptance of 
the proposed relationship between bishops and kings. 

The seventh narratio shifts the focus to the notion of excommunication, 
or to be more precise, to the implications of communication with the 
excommunicated king. The chancery outlines three moral-theological 


75 Interea notum sit fraternitati tue, quia litteris acceptis quorundam fratrum nostrorum presulum 
et ducum auctoritate apostolice sedis licentiam dedimus his episcopis excommunicatos a nobis absolvere, 
qui non timuerunt se a communione regis abstinere (Reg 4, 2, 296). The source is Cassidorius, 
Historia Trip., Il, c. 5. 

?** This reference to the sacerdotal hierarchy is derived from the Gregorian interpre- 
tation of the papal primate and perhaps also responds to the rudimentary episcopalism 
in the royal propaganda letter. 

2° Such a differentiation, insisting on a certified transfer of authority from the 
papacy, was caused by some bishops’ pretence of being authorised, bishops that in 
reality were led astray by wordly honour (Reg 4, 2, 296). 
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consequences supported by authoritative references—‘execration’ accord- 
ing to Gregory I, ‘idolatry’ testified to by Samuel, and a biblical quote 
(Jer. 48.10) attesting to ‘perdition’ (Reg 4, 2, 296): ‘In sum, that the 
accursed and excommunicated can bless and bestow upon anyone the 
divine grace that they do not fear to deny by their own works, can be 
discovered in no ruling of the holy fathers.” 

The individual focus thus resurfaces, linked to the answers to 
Hermann's two questions—both of which focused on individual loy- 
alty—and to the concern regarding the loyalty of bishops in relation 
to the excommunicated king. Moreover, the propagandistic element 
consists not only of outlining the personal consequences—in the 
form of execration, idolatry, and perdition—of communication with 
excommunicated persons, but also of a more intimidating hypothet- 
cal scenario pertaining to the welfare of the Christian community: 
the lack of sacramental validity. Hence, the author refers back to the 
reason given for the excommunication of the king in the introduction, 
having strengthened the argument in the subsequent moral-theological 
and historical sections supporting the legitimate right of the papacy to 
excommunicate a king. Along the way, the argument has also developed 
from the view of the excommunicated as a relatively isolated instance 
to situate the act of excommunication in an eschatological scheme. In 
short, excommunication 1s justified by the need to free the church from 
simonist priests, and thus to ensure salvation for ‘sinful humans’. 

The petitio of the letter consists of two administrative instructions, 
one concerning the bishop of Toul and a second addressing the status 
of Countess Matilda of Tuscany (Reg 4, 2, 297). It also contains 
a moral exhortation to *uphold the Christian faith and the dignity 
of the Apostolic See from all your sins’ (Reg 4, 2, 297). The letter to 
Hermann of Metz, then, can perhaps be termed a private polemic. 
Hence, the question of whether the letter to Hermann was intended 
for wider circulation as propaganda needs to be addressed. In favour 
of this view is the form of the letter, which treats the excommunication 


795 Ut autem maledicti et excommunicati possint benedicere et divinam gratiam, quam non timent 


operibus denegare, alicui largiri, in nullius sanctorum patrum precepto potest inveniri (Reg 4, 2, 
296-7). 

287 Matilda of Tuscany was an important supporter of the papal party throughout 
the struggle, providing financial and military support, as well as acting as a literary 
patron for a circle of Gregorian writers. See Zema 1944; Overmann 1965; Anton 
1982a; Struve 1995; Goetz 1997; Cowdrey 1998a: 302-6. 
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as the most contested event of the Investiture Contest. Furthermore, 
some general phrases addressing the loyal and disloyal bishops in the 
fourth narratio could easily be viewed as appealing to a wider audience 
consisting of priests and prominent laymen. However, there is also a 
lot that contradicts such a conclusion. First, the letter is primarily a 
personal reply to Hermann. Second, on four occasions the letter seem 
to call for an ability to read,* in contrast to open letters which were 
meant for oral promulgation. Third, the theme of the letter is the 
loyalty of the bishops, and no other social groups, either clerical or 
lay, are addressed. Fourth, the last two administrative instructions are 
intended for Hermann in person and this administrative section does 
not make sense if the letter was meant to be an open letter. In sum, 
this is a letter intended for a clerical audience consisting of German 
bishops. The position of Hermann in this period, acting as a mediator 
between the king and the pope, would make him an important chan- 
nel for dissemination of the papal notion of the ‘right order’ to an 
audience of bishops. ‘This conclusion is supported by the fact that the 
letter had no canonical reception, and that there are few references to 
the letter in the polemics.”” 


The propaganda campaign aimed at the German people 


The papacy’s early contribution to the public discussion was mainly 
intended for clerical audiences, save for the encounter with King Henry 
IV. These polemical letters attest to the gradual acknowledgement 
of the importance of employing the public as a political tribunal. In 
addition, they indicate an increased communicative awareness as the 
discourse of the correspondence is adapted to suit a given audience. 
The propaganda campaign addressed to the German people from 1076 
onward represents something new. In the face of the need to justify the 
excommunication of the king, it marks the redefinition of the polit- 


?9? Reading ability is indicated through the phrases ‘let them read the instructions St 
Peter gave...’ (Legant itaque, quid beatus Petrus... precepent. . .), let them read in the records 
of Gregory I...’ (In registro beati Gregori addiscant...), ‘let them learn what Anastasius 
the pope said...’ (Et addiscant, quid beatus Ananstasius papa... scripserit), and ‘you cannot 
find in the teaching of any of the holy fathers...’ (... in nullius sanctorum patrum precepto 
potest inveniri) (Reg 4, 2). 

2° The only polemical reception is in the work of Beno (Zdl, 2, 389-90). For the 
canonical reception, see Gilchrist 1980c: 218. According to Beulertz 1994: 10, it is not 
even certain that the letter reached Hermann. 
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cal public to include wider segments of the populace. The campaign 
also needs to be understood in terms of the Saxon problem.’ The 
Saxons were defeated in 1075, but when the conflict with the pope 
escalated in 1076 many bishops deserted the excommunicated king 
for the Saxon opposition.” The Saxons’ fight for freedom?? had an 
intellectual dimension too, which is outlined in Bruno’s book on the 
Saxon war (1081).”° Bruno states that the entire population partici- 
pated in the complaints,"* and outlines the communication network 
of the opposition, which consisted of epistolary channels among the 
opposition, Sigfried of Mainz, Weinher of Magdeburg and Gebhard 
of Salzburg, the king and the papacy. This, then, is the context of the 
three German letters from the papacy. 

The first of these polemical letters is an EV from the summer of 
1076 addressed to all bishops, dukes, counts, and other faithful in 
regno Theutonicorum. Extensive manuscript attestation in a wide variety 
of sources indicates that it circulated widely." The correspondence is 
regarded as one of the most important papal letters.” Formally, the 
captatio benevolentiae introduces the issue of excommunication, then four 
narrationes elaborate different aspects of the subject. The concluding 


5? The ‘Saxon problem’ is part of a wider complex focusing on the origin and 
development of the medieval nobility. For recent views, see Genicot 1978; Schmid 
1978; Tellenbach 1978; Freed 1986; Theuerkauf 1991. 

9?" For recent literature on the Saxons and their role in the Investiture Contest, see 
Giese 1979; Fuhrmann 1986; Leyser 1994b, 1994c; Wies 1996; Suchan 1997; Althoff 
1999; Robinson 1999a; Bagge 2002. 

9? Giese 1979: 195. For a discussion of the nature of this freedom underlining the 
extent to which the Saxon leader Otto of Nordheim conceptualised ‘freedom’ in rela- 
tion to subjective rather than objective rights, see Leyser 1994b. For a different opinion, 
see Fenske 1977: 327. For a general view on the medieval idea of ‘political liberty’ 
focusing particularly on the relationship to property, see Harding 1980. 

95 For a discussion of the book, see Schmale-Ott 1963; Althoff and Coucé 1997. 

9" For the complaints of the people, see Bruno, De bello Saxonico, 220, 240, 324. For 
the importance of the oral mediation of written communication, see Bruno, De bello 
Saxonico, 208, 252, 260, 262, 328. 

$9 J, L. 4999. MSS.: Paul of Bernried, Greg VII uita; Bruno, De bello Saxonico, Annalista 
Saxo; Wolfenbüttel, Hzg.-Aug. Bibl. Helmstedt 1024; Hanover Collection, Manegold of 
Lautenbach, Ad Gebeh. Lib; Hugh of Flavigny, Chron; Sélestat, Bibl. Municip. 13; Codex 
Udalrici; Wien, Osterr. Nationalbibl. 398; Munich, Bayer. Staatsbibl.; Wien, Osterr. 
Nationalbibl. (Cowdrey 1972a: 32-3). 

99 Cowdrey 1972a: 32: “This is amongst the most important of all Gregory's let- 
ters [...] Its purpose was to insist that Gregory's deposition and excommunication of 
Henry IV at his Lent council of 1076 were both canonically correct and fully called 
for by the king's misconduct since his accession [...] This letter may be compared 
with Reg. iv. I, 25 July 1076... which appears to have been written after it and which 
echoes some of its themes.’ 
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petitio does not contain an administrative section," thus strengthening 
its polemical tenor. The letter 1s divided into two main parts, the first 
narrating the causes leading up to the excommunication, and the second 
using this as a basis for outlining three reasons for the excommunication. 
The subject is introduced by establishing its public importance: 


We heard that some of your countrymen have doubts about the excom- 
munication which we have imposed upon the king: they question whether 
he was excommunicated justly, and whether our sentence proceeded from 
due deliberation and had the sanction of lawful authority.” 


Thus, the chancery feels obliged to establish the justness of the excom- 
munication in relation to procedural as well as legal aspects, revealed 
‘upon the testimony of our conscience’ (EV, 14, 32-4). 


We have done so not so much to known abroad as it were by sound of 
our own voice the several reasons which, alas! are all too well known; 
as, rather, to satisfy the misgivings of those who think that we seized the 
spiritual sword rashly and more from the desire to promote our own 
passions than from fear of God and zeal for righteousness.*” 


This passage is a forceful attestation of the new-found importance of 
public opinion. For once, the ‘noise abroad’ made by ‘your country- 
men’ justifies the letter, since it probably purports to answer royal 
propaganda. The importance of this justification is highlighted by the 
juxtaposition of a subordinate reason in the form of the papacy’s inten- 
tion to disclose ‘the testimony of our conscience’. The explanation is 
given by invoking the common-knowledge device in order to attest to 
what ‘are all too well known’. In short, there is no point in addressing 
the supporters and claiming the truthfulness of the case because this 
group already adheres to the papal cause. Rather, the letter is intended 
‘to satisfy the misgivings’ of ‘your countrymen’. Moreover, by specify- 
ing the contention of ‘your countrymen’—that the secular power's 
‘seizing of the spiritual sword due to its own passions’—the chancery 
returns to the opening phrase of the introduction; however, this time 
the reference of the passage has changed from ‘papal supporters’ to 


97 All the earlier polemical letters include administrative sections. 

308 Audiuimus quosdam inter uos de excommunicatione quam in regem fecimus dubitare ac querere 
utrum iuste excommunicatus sit et st nostra sententia ex auctoritate legalis censure ea qua debuit 
deliberatione processerit (EV, 14, 32). 

309... mon tam ut singulas causas, que heu! nimium note sunt, quasi nostro clamore proiciamus 
in publicum, quam ut eorum opinionibus satisfaciamus qui putant nos spiritalem. gladium temere et 
magis motu animi nostri quam diuino metu et iusticie zelo arripuisse (EV, 14, 34). 
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‘your countrymen’. The chancery has to refrain from justifying the 
polemical campaign solely on the grounds of the upheaval caused by 
the excommunication since any justification of the letter in terms of 
public upheaval would have strengthened the claim of innovation put 
forward by the royal supporters. Hence, public opinion is invoked by 
using common-knowledge rhetoric to address the supporters. 

The first narratio describes the private behaviour of King Henry IV 
in relation to the notion of rex iustus. By tracing the progressive worsen- 
ing of the behaviour of the king back to before Gregory assumed the 
papacy while at the same time stressing the consistency of the papal 
approaches to the king in the exhortations to amend his behaviour, 
the chancery tries to prove the innocence of the pope in the struggle 
(EV, 14, 34). Perhaps this is an answer to the royal claim that it was 
the king who preserved the ‘right order’, while Pope Gregory broke 
with the precedents of his successors Nicholas II and Alexander II by 
introducing innovations, including that of royal excommunication. In 
contrast to the use of the rex tustus argument in previous letters, the 
narration progresses without involving abstract notions. Instead, a 
more personal tone is apparent, contrasting the behaviour of the king 
with the ideal by referring to the intentions of the king. An attempt 
is made to prove these intentions by referring back to a royal letter??? 
In fact, the earlier correspondence between the papacy and the king 
is actually one of the structuring devices of the letter. It enables the 
chancery to present the private behaviour of the king as attested to 
by the king himself. Moreover, the written confirmation is also useful 
for highlighting the divergence between the king’s own acknowledge- 
ment of his bad behaviour and the behaviour demanded of him as a 
would-be emperor. The excuses offered by the king, such as his young 
age and bad advisers, followed by subsequent promises to improve his 
behaviour, are thus used for all their propagandisüc worth. This attes- 
tation also establishes the role of the papacy vis-à-vis the king as the 


#10 “He often sent us cordial letters of greeting, making excuses for himself on the 
grounds of his youth because such a time of life was frail and weak, and of his having 
again and again been badly advised and counselled by those who predominated in his 
court; however, while he made verbal promises that he would each day most readily heed 
our warnings, he utterly trampled upon them in what he did and by the multiplication 
of his offences’ (Qui cum sepe nobis deuotas salutationes et litteras mitteret, excusans se tum ex 
etate quod fluxa esset et fragilis tum quod ab his in quorum manibus curia erat multociens sibi male 
suasum atque consultum sit, monita nostra de die in diem se promptissime suscepturum uerbis quidem 
promisit, ceterum re et exaggeratione culparum penitus conculcauit (EV, 14, 34). 
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‘doctor’: ‘we frequently admonished him by letters and by messengers 
to cease from his wickedness’. 

This outline of the king’s acknowledgement of his wicked behav- 
iour provides the background for introducing simony as one of the 
two main themes.*!! The rhetorical structure in the second narratio 
is similar to the first: the papacy is presented as a mediator working 
for the welfare of the Christian society, as manifested in the fact that 
it offers penance to those polluted by simoniacal heresy (EV, 14, 36); 
this point is augmented by the biblical allegory of ‘wolves and sheep’ 
(Joh. 10.11—4).?? The refusal to do penance by these ‘courtiers of the 
king’ justifies, according to the chancery, both the excommunication 
of the bishops and the warning to the king not to communicate with 
these excommunicated courtiers.?? The third narratio, which concerns 
the Saxon war, also uses an earlier letter between the two parties as a 
structuring device. Once again, the audience is reminded that the king 
sent ‘a suppliant letter full of all humility’, acknowledging his guilt in the 
sight of the almighty God, St Peter and the papacy, and promising to 
amend his ways. The king was to act in accordance with the apostolic 
provision, canonical righteousness and the decrees of the holy fathers 
(EV, 14, 36). This zeal to do penance was confirmed by the king in 
promises given to the legates Hubert of Palestrina and Bishop Gerald 
of Ostia, both of whom were wearing holy stoles around their necks. 
His treacherous behaviour is yet again highlighted, this time by the use 
of sarcasm: the king's only thanks-offering to God for their victory in 
a battle (at Homburg-on-the-Unstrut, 9 June 1075) was to break his 
promises to amend his ways by receiving the excommunicated bishops 
back into his household (EV, 14, 36). 

The second and the third narrationes, then, provide the historical back- 
drop that confirms the consistency in the papacy's attitude to the king, 


31! ‘Tn the meantime we summoned to do penance some of his courtiers, by whose 
counsels and devices he had polluted with the simoniac heresy the bishoprics and the 
many monasteries in which, for a price, wolves had been established instead of shep- 
herds’ (Inter hec quosdam familiares suos, quorum consiliis et machinationibus episcopatus et multa 
monasteria inductis per precium lupis pro pastoribus symoniaca heresi fedauerat. . . (EV, 14, 34). 

9? The pope used Joh. 10.11—4 in order to characterise royal bishops as mercenarii. 
For other examples, see Reg 2, 5; 2, 10; 2, 32; 3, 4; EV 14; 6, 17 (Benz 1992: 251; 
1993). 

355 Quos dum ad hec exequenda datas inducias spernere et in consueta nequicia pertinaciter stare 
cognouimus, sicut. dignum erat sacrilegos et ministros ac membra. diaboli a communione et corpore 
totius ecclesie separauimus, et regem ut eos a domo sua, a consilüs, et omni communione sua. sicut 
excommunicatos expelleret admonuimus (EV, 14, 34—6). 


POLEMICAL WARFARE IN THE PAPAL AND ROYAL CHANCERIES 233 


as argued for in the first narratio. Furthermore, the rhetorical praemunitio 
presents the behaviour of the king as treacherous in relation not only 
to the notion of the rex iustus, but also to the promises in the royal cor- 
respondence. Both these narrationes consider the king's communication 
with excommunicated persons. This theme, familiar from the December 
letter to the king, is introduced in this first German letter by linking it 
to an outline of the relationship between the king's private and public 
behaviour, focusing on the public consequences. This propagandistic 
turn from the private to the public also has implications for the presen- 
tation of the hierocratic theme and is perhaps a response to the royal 
campaign conducted in the same terms. The divine dispensation—which 
establishes identity between God, St Peter, and the papacy and in turn 
justifies the ‘doctor’ function of the pope—is in this case established by 
paraphrasing a passage from the (not-extant) letter from the king. This 
use of the opponent' texts is characteristic of the semi-institutionalised 
public sphere and emerges primarily in the polemics after 1084. Such 
a trait has a counterpart in the limited use of authoritative quotes. 
Instead, the argument attempts to provide an objective presentation 
confirming the king’s own awareness of his faulty private and public 
behaviour. This approach is not found in earlier letters and as such 
foreshadows the discussions by early mid-period polemicists such as 
Wenrich of ‘Trier and Gebhard of Salzburg. 

The first part of the fourth narratio continues to stress the inclusive 
approach of the papacy by referring to a letter reminding the king of 
what he had promised. This provides an opportunity to reiterate the 
bond between God, St Peter, and the Apostolic See, introducing the 
first scriptural quote of the letter (1. Pet. 5.5) (EV, 14, 34-6). Accord- 
ing to the chancery, three religious men were secretly sent to admonish 
the king to do penance for his sins that ‘were known to most men and 
noised abroad through many parts'.?'* Only now is the excommunica- 
tion of the king mentioned directly: 


for the authority of divine and human laws enjoined and commanded 
that on account of them he should not only be excommunicated until he 
had made due satisfaction but that he should be deprived of his entire 
dignity as king without hope of recovery.’ 


314 Preterea misimus ad eum tres religiosos uiros, suos utique fideles, per quos eum secreto monuimus 


ut penitentiam. ageret de sceleribus suis, que quidem horrenda. dictu sunt pluribus autem nota et in 
multis partibus diuulgata... (EV, 14, 38). 


315, , propter que eum non solum excommunicari usque ad condignam satisfactionem sed ab omni 
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The rhetoric of inclusion resurfaces, exhorting the king to amend his 
ways in accordance with the true princeps populis concern for peace and 
righteousness (EV, 14, 38). 

Basically, the reference to ‘divine and human laws’ is a continuation 
of the strategy of ascribing objectivity to the narration. Because one of 
the claims of ‘your countrymen’ in the introduction addressed the pro- 
cedural aspect, it is important to present the authoritative basis as well 
as the proceedings leading up to the excommunication as an objective 
sentence. The use of the royal letter as proof of the king’s treacherous 
behaviour is one element in this strategy. Another is the extension of the 
authoritative basis for the sentence by referring to ‘divine and human 
laws’, and thereby adding to the above the invocations of the canons 
and the apostles. A third is the use of public opinion through the com- 
mon-knowledge device; by remarking that the sins ‘were known to most 
men and noised abroad through many parts’, the chancery gives the 
impression that the public knows of the sinful behaviour of the king 
and uses it as propaganda. Thus, the use of public opinion to justify the 
letter in the introduction is first substantiated by relaüng it to 'human 
laws! which in turn are specified by claiming that the responsibility to 
uphold the “Catholic peace and righteousness’ is inherent in the king’s 
status as ‘prince over the people’. While the notion of the king as caput 
laicorum recurs in the corpus,*”° this is the first time it is used manifestly 
for polemical purposes, perhaps in response to the reference to the 
king as caput populi in the royal letters to the royal bishops and to the 
Romans of 1076. Because the hierocratic and the theocratic themes 
were conditioned on different definitions of the people, it is of interest 
to note that both parties see their importance early on; while the hiero- 
cratic theme hinges on a view of populi that does not include clerics, 
the theocratic theme proposes a definition of populi that includes both 
lay and clerical groups. In this instance, the chancery uses a biblical 


honore regni absque spe recuperationis debere destitui, diuinarum et humanarum legum testatur et tubet 
auctoritas (EV, 14, 38). 

316 The first letter that applies the term caput laicorum in order to refer to the confines 
of the authority of the secular power is that to Bishop Rainald of Como from September 
1073:...quid illius, qui laicorum est caput, qui rex est et Rome Deo annuente futurus imperator, 
quod religionem. scilicet. diligere, bonos ex dilectione vera sibi adhibere, res ecclesiarum. augmentare 
et defendere, testis mihi Deus sit, eum vellem et ex toto corde optarem...(Reg 1, 20, 33—4). The 
reference to the king as laicorum caput is a sign of a clearer delineation between regnum 
and sacerdotium (Struve 1991b: 221). See also the protocol from the Eastern synods of 
1076 (Reg 3, 10a) and 1080 (Reg 7, 14a). On the career of Rainald, a Gregorian ‘Frei 
von kampferischem Fanatismus’, see Goez 1974. 
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quote (Isa. 3.7) to ensure a hierocratic basis for the use of the phrase 
princeps populi, thereby avoiding the implications of an overly broad 
definition encompassing the entire population under kingly rule. The 
second part of the fourth narratio—which concludes the first part of 
the letter— stresses the contradictory stand taken by the king, as evident 
in his own written correspondence; the difference between theory and 
practice in the behaviour of the king is examined: the king ‘scorned 
that anyone should restrain him’,*!” and he also destroyed bishoprics in 
Italy and Germany by compelling them to renounce their obedience 
to the Apostolic See (EV, 14, 38). 

While the first part describes the circumstances leading up to the 
excommunication, the second part focuses on the excommunication 
itself. The fifth narratio basically sums up the three reasons for the 
excommunication of the king in a conciliar sentence: the king had 
communicated with the excommunicated, had refused to do penance, 
and had shattered the unity of the church (EV, 14, 38). The initial 
question regarding the righteousness of the excommunication is then 
addressed anew, this time reformulated as a question for discussion. 
A short fictive debate is set up, introduced by a passage stressing the 
willingness of the papacy to consider the matter a second time if any- 
one considers the sentence unjust (EV, 14, 40). Thus, the king will be 
‘patiently hearing what not we but divine authority teaches, decrees and 
judges by the unanimous opinion of the holy fathers, let him yield his 
approval. In conclusion, the focus is redirected from the agreement 
amongst the authoritative sources to the reception of this ‘unanimous 
opinion’ by the faithful.?' 

This dialogue resembles that seen in the first polemical letter to Her- 
mann of Metz in that 1t addresses the contentious issue of an unjust 
sentence from the opposite point of view. But rather than using this 
device to annex the opponents’ arguments, the chancery employs the 
dialogue to establish a contrast between the public support for King 


97 Qui, indigne ferens se a quoquam reprehendi aut corripi... (EV, 14, 38). 

318... non quod nos sed quod diuina auctoritas doceat, quod decernat, quod consona sanctorum 
patrum uoce tudicet patienter audiens, acquiescat (EV, 14, 40). 

319 “But we do not think that any of the faithful who knows the ecclesiastical decrees 
can in truth be so far in the grip of error that, even though he dares not affirm so 
much in public, he does not in his heart of hearts acknowledge that what has been 
done was done rightly’ (Nos tamen non estimamus quemquam fidelium. qui. ecclesiastica. statuta 
nouerit hoc errore teneri, ut non hoc, etsi publice non audeat affirmare, uel in corde suo recte factum 


esse perhibeat (EV, 14, 40)). 
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Henry that is based solely on intimidation and the private conviction of 
‘all the faithful’. While the first approach to the wider political public in 
the introduction appealed to the common knowledge of those adhering 
to the papal cause, this second elaboration addresses an audience of 
churchmen whose party allegiance is uncertain. This is indicated by 
the attempt to link the sentence to the objective proceedings and the 
wide range of authorities cited for justificatory purposes, in particular 
synodal authority? Thus, both main audiences of the introduction 
have been exhorted by separate arguments in different narrationes. 

The only legal argument in the letter emerges in the same narratio, 
presented as a contra-factual hypothesis: 


Even if, which God forbid, we did impose upon the king such a sanction 
as we imposed without sufficient reason or beyond the due course of law, 
as the holy fathers insist, our sentence should not, accordingly, be ignored: 
he should with all humility seek absolution from it.?! 


Not surprisingly, the strongest hierocratic claims are attached to the 
legal argument. The papacy claims the right to issue judgement on 
the king without any further justification, and also regardless of the 
justness of the verdict, thus specifying further the hierocratic claim to 
‘wield the secular sword'.?? The letter, that has so far been a rhetorical 
tour de force, is jeopardised by this legal argument. In its eagerness to 
develop the hierocratic theme, the chancery overlooks the fact that the 
contra-factual argument is not necessarily understood as such by an 
audience of uncertain party allegiance. Because the letter has presented 
the papacy as the righteous party, and because this passage claims that, 


9 The excommunication of King Henry took place at the Easter synod in Rome 
(14—20 February 1076) and the three reasons from the synod set forth in the German 
letter discuss the accusations levelled at the king in the synodal protocol: ‘And, since 
he has refused to obey as a Christian should or to return to the God whom he has 
abandoned by taking part with excommunicated persons, has spurned my warnings 
which I gave him for his soul’s welfare, as thou knowest, and has separated himself 
from thy Church and tried to rend it asunder, I bind him in the bonds of anathema 
in thy stead and I bind him thus as commissioned by thee, that the nations may know 
and by convinced that thou art Peter and that upon thy rock the son of the living 
God has built his Church and the gates of hell shall not prevail against it’ (Reg 3, 
10a, 270-1). 

31 Quamquam elsi nos, quod Deus auertat, non satis de graui causa aut minus ordinate eum 
huiusmodi uinculo ligauerimus, sicut sancti patres asserunt, non idcirco spernenda esset sententia, sed 
absolutio cum omni humilitate querenda (EV, 14, 40). 

?? [n the second polemical letter to Hermann of Metz, this view of papal rulings 
is explicitly put forward. It was later confronted by royal writers, particularly Guido 
of Ferrara and the author of the De investitura episcoporum. 
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in theory, an excommunication could be issued without due course of 
justice, this ambivalence could nourish doubts as to the reason and 
justness of the papal cause. 

The petitio is important for its intentional argument. The first part 
demonstrates the divergence between theory and practice in the king’s 
behaviour, as well as displays that this divergence was intentional and 
contrary to the notion of rex iustus. The first passage of the petitio 
addresses those who have followed their own heart in the face of oppo- 
sition, and can be read as an appeal to the populace at large to follow 
their own intentions.?? The reason given by the chancery for following 
the heart is supported by the salvation rhetoric: the audience is given a 
choice between the destruction (Ps. 58.13-14) consequent on ‘deserting 
the righteousness of God in face of the king’s anger’, and to ‘stand 
firm and be strong in the Lord [1. Cor. 16.13]’.*** Finally, the king is 
addressed indirectly and promised new admission into the church if 
he is ready to repent.” However, this time it is stressed that the initia- 
tive has to come from the king, thereby using a possible royal initiative 
as the criterion for measuring his religious zeal. As in the previous 
polemical letters, both from the royal and papal chanceries, this letter 
to the German people employs the written form of communication 
in order to establish the tests of loyalty, as well as to take the initiative 
in conflict solution, thus publicizing the traditional private and oral 
rules of the game. 

Summing up, the polemical discourse of this correspondence 1s 
clearly different from the first polemical letter to Hermann of Metz 
from approximately the same period. First, an attempt 1s made to justify 
the excommunication of King Henry using the king's own descriptions. 
Second, the different type of polemical discourse encountered in this 
letter is conditioned on the fact that a different understanding of the 
communicative rationality is necessary in efforts to convince a wider 


955 The reference to ‘intention’ occurs also in the first polemical letter to Hermann 
of Metz from 1076. 

9" Vos autem, dilectissimi, qui iusticiam Dei non pro regia indignatione nec pro aliquo periculo 
deserere uoluistis, fatuitatem eorum qui de execratione et mendacio adnuntiabuntur in summatione 
paruipendentes, wiriliter state et confortamint in Domino, scientes quod illius partem. defenditis qui 
insuperabilis rex et semper magnificus triumphator tudicaturus est uiuos et mortuos, reddens unicuique 
secondum opus suum (EV, 14, 40). 

95 Quodsi Deo inspirante uoluerit resipiscere, quicquid contra nos moliatur semper tamen nos ad 
recipiendum. eum in sanctam communionem, prout uestra caritas nobis consulueril, paratos inueniet 


(EV, 14, 40). 
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audience of the Gregorian understanding of the ‘right order’. Pos- 
sible audiences for the letter include bishops, abbots and perhaps also 
monks. One indicator of this is the two-fold reference to the learned 
elements in the church; another indicator emerges if the first letter to 
the faithful in Germany is compared to the second. 

The second letter of the campaign is from 25 July. The letter displays 
a different discourse, both compared to the first German letter and to the 
first polemical letter to Hermann of Metz. Basically, the propagandistic 
tenor of this second letter combines exhortation and propagation at the 
expense of argument. The wide range of addressees—including bishops, 
abbots, priests, dukes, princes, knights, and all other faithful (Reg 4, 1, 
289)—already indicates a different communicative intent. The term 
‘brethren’ (fraters) is used twice and ‘fellow priests’ (consacerdotes) once 
to address a wide audience. The letter is also much shorter, lacks the 
careful formal construction, and contains numerous scriptural allusions 
and quotes.” However, there are several thematic similarities between 
the two letters. The question posed by combining salvation rhetoric 
and the appeal to intent at the end of the first letter—as to whether to 
follow the earthly or the eternal king—introduces this second letter.*”” 
The first narratio outlines the behaviour of King Henry from the time 
of Pope Gregory’s service as deacon (Reg 4, 1, 290) but with a heavier 
use of rhetoric, thereby eschewing the mediative approach of the first 
letter. Rather, reference is made to the ‘unheard-of wickedness and 
manifold wrongdoing of the king...our ancient enemy.’ The first 
letter ended by reminding the king of the possibility of being taken 


95 Ernst Werner 1991: 26 notes the attempt to mobilise lay people by using the 
language of the New Testament. 

#7 “But he who does not reject his people [Ps. 93.14] and who daily moves sinners 
from the left hand to the right [Matt. 25.33] has looked upon you with a favourable and 
calm countenance, and has set you up against his enemies for the salvation of many 
peoples, so that it may more please you to stand in peril of this transitory life than to 
set the glory and honour of the eternal King after human favour. Therefore those of 
you who are acting upon these things are not with deaf ear passing by the prince of 
the apostles when he says, “An elect people, a royal priesthood” [1. Pet. 2.9], and, “It 
is necessary to obey God rather than men [Acts. 5.29]” (Sed ille, qui non repellit plebem 
suam et cotidie peccatores a sinistra in dexteram. commutat, vos propitio ac sereno vultu respexit. et 
contra suos inimicos ad salutem multarum gentium erexit, ut magis vobis libeat in periculo transitorie 
vite consistere, quam eterni regis gloriam et honorem humane gratie postponere. Hec itaque facientes 
non aure surda apostolorum. principem. dicentem. transitis: Genus electum, regale sacerdotium 
et oboedire magis oportet Deo quam hominibus (Reg 4, 1, 290)). 

99 Nam vestra fraternitas minime ignorat, quanto lempore sancta ecclesia inauditas pravitates et 
diversas iniquitates regis, et utinam christiani et vestri, sustinuit et quante ruine quanteque calamitati 
ipso auctore hoste antiquo precedente patuit (Reg 4, 1, 290). 
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back into the fellowship of the church if he takes the initiative to do 
penance. This time, however, the appeals to the king to do penance 
are made directly to the public, and not to the king. In eschatological 
language,?? immersed in antithetical rhetoric and cloaked in good-bad 
symbolism, the appeal to the public is depicted as a struggle between 
the king, representing the devil, and the Christian faith.”” The first 
letter also employed theological symbolism, but much more subtly; 
the analogy between the king and the devil was only hinted at.**! In 
this letter, it is a fundamental element of the rhetoric, and also figures 
in the outline of appropriate and legitimate action if the king refuses 
to mend his ways. The message is that if Henry chooses to follow the 
path of the devil, there are other ways to rescue the declining church, 
first and foremost by serving God and not man (Reg 4, 1, 291). 

In addition to the first exhortation to correct the king, the second nar- 
ratio appeals to the audience to bring back the repentant to the mother 
church.?? While the first letter investigated the reasons for loyalty to the 
king in relation to intention, ending the discussion with an exhortation 
to all the ‘faithful to follow their hearts’, the second letter declares the 
propagandistic aim in unmistakable terms in the characterisation of 
the supporters of Henry: ‘For these men are such that they hold their 
own souls and the king's in contempt and kill them, and they are not 
ashamed to throw into confusion the kingdom, the fatherland and the 
Christian religion.” The letter ends with a declaration of the purity 
of the papal motives: 


329 


To Benz 1986: 26, the letter is both a propagandistic and a theological writing 
and confirms the fact that the pope conceptualised the struggle as one between the 
corpus antichristi and the corpus Christi. 

359 Sed quia nostri est officii homines non vitia diligere et pravis ut resipiscant resistere et impietates 
non homines abhorrere, auctoritate beati Petri apostolorum. principis monemus vos et ut karissimos 
fratres rogamus, omnimodo studete illum de manu diaboli eruere et ad veram penitentiam. provocare, 
ut eum possimus Deo favente ad sinum communis matris nostre, quam conatus est scindere, fraterna 
ducti caritate revocare... (Reg 4, 1, 290-1). 

5? The king as representative of the devil is first found in the December letter to 
King Henry (1075). 

353? Quicunque ex his resipuerit, qui predictum regem non erubuerunt omnipotenti Deo preponere et 
christianam legem, si non verbis, operibus tamen negare... (Reg 4, 1, 291). The notion of Rome 
as the ‘mother church’ and as ‘head’ of the church has been seen as the central element 
of the ecclesiology of Gregory (Blumenthal 2001: 8-9). To this it may be added that 
this notion is part of the wider functional-ecclesiology ascribed to by Gregory. 

5355 [sti enim sunt, qui animam suam et regis odio habent et occidunt et regnum patriam christi- 
anamque religionem. confundere non erubescunt (Reg 4, 1, 291). 
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For God is our witness that no consideration of wordly advantage urges 
us to go against bad princes and impious priests, but rather the contem- 
plation of our office and the power of the apostolic see, by which we 
are daily constrained.?* 


This is not just an attempt to repudiate voices attributing secular motives 
to the Apostolic See, but also to justify a right to resist a rex iniustus. ?? 
Once again, the reason for propagating this view of resistance probably 
harks back to the biblical demonstration of non-resistance referred to 
in the royal letters (12 and 13), and to the appeal to the Romans to 
resist Hildebrand if he refuses to abdicate. Hence, the only time that 
an authority 1s used to support an argument, and not just to illustrate 
a propagandistic point is in the quote from Pope Gregory I, which is 
used to justify this right of resistance:*° ‘He who does not oppose evil 
men out of regard for his station gives his consent, and he who removes 
not that which ought to be cut out is guilty of the offence. ??? 

The second letter, then, displays a propagandistic tone. For once, 
exhortation and propaganda have replaced argument, and it is natural 
that this change influences the treatment of the contended issue—the 
excommunication of the king. While the first letter provides arguments 
to justify the excommunication, the second letter takes the legitimacy 
of the excommunication for granted and suggests strategies to relieve 
Christian society of this menace. In addition, the rhetoric changes 
to combine moral-theological antitheses with emotional exhortations. 
All things taken into consideration, the main audience intended for 
the letter was probably the outer network of priests and other lower 
churchmen, together with prominent lay people and perhaps also an 
illiterate lay audience. The form of the correspondence—its brevity, 
the eschatological exhortations structuring the narrations, and rhetorical 
ornament—renders it well suited for oral promulgation. 


591 Testis enim nobis est Deus, quia nulla nos commoda secularis respectus contra pravos principes 
et impios sacerdotes impellit, sed consideratio nostri officii et potestas, qua cotidie angustamur, apostolice 
sedis (Reg 4, 1, 292). 

55 Melius est enim nobis debitam mortem carnis per tirannos, si oportuerit, subire, quam nostro 
silentio timore vel commodo christiane legis destructioni consentire (Reg 4, 1, 291). The phrase 1s 
also found in Reg 2, 5, 130. 

386 Although the quote is not found in the register of Gregory I, the similarity in 
phraseology and thematic makes it more than likely that it is from Gregory, for instance 
Registrum 9, 21. See Caspar 1955: 292, n. 4. 

337 Sanctos quidem patres nostros dixisse scimus: Qui pravis hominibus sui consideratione officii 
non contradicit, consentit; et qui resecanda non aufert, committit (Reg 4, 1, 292). 
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The third letter to the faithful in Germany was dispatched in Sep- 
tember 1076. Compared to the second letter, the addressed audience 
is more restricted: ‘Brethren, fellow bishops, dukes, counts and others 
in Germany willing to defend the Christian faith.” Apparently, the 
letter is intended primarily for the supporters of the papal cause, a fact 
which is confirmed by the discursive differences between the three letters. 
While the first letter was polemical and sought to convince bishops on 
both sides, the second letter was a broad propagandistic exhortation to 
fight against the king and his supporters. ‘This third letter resembles the 
latter, and is based on the fact that Henry is a rex iniustus and has been 
excommunicated. Compared to the first German letter, this third piece 
is divided into narrationes, but diverges from the Bolognese format of the 
first letter. With regard to references to authorities, the third German 
letter does not contain a single quote and thereby makes even sparser 
use of authorities than the first letter. 

The letter is introduced with a reference to the synodal decree 
excommunicating the king, before the chancery outlines the three legal 
consequences of the excommunication: anathema, deposition from the 
royal dignity, and the release of the oath of allegiance to King Henry 
(Reg 4, 3, 298). This reference to a text, along with the invocation of 
synodal authority, contributes to a similar objectivising tendency as was 
evident in the first letter. The presentation of the pious motives of the 
papacy is similar to the second letter. However, rather than appealing 
for resistance against the excommunicated king, the exhortation is for 
mercy and justice since the letter refers to the ‘pious noble memory 
of his father’ (Reg 4, 3, 298). In general, the tone is reconciliatory, and 
this is rhetorically highlighted by the private appeal to ‘apply the oil 
of kindness to his wounds’. Cooperation is exemplified by juxtaposing 
the notion of the holy church and the Roman Empire, to stress the 
common purpose of the two powers.” The focus is not so much on 
the personal behaviour of the king as on the wicked councillors who 
have led the king astray (Reg 4, 3, 298). The concern with cooperation 
and with treacherous councillors is familiar from papal letters prior to 
1076, and the chancery displays a willingness to receive the king back 


953 Omnibus dilectis in Christo fratribus et coepiscopis ducibus comitibus universis quoque fidem 
christianam defendentibus in regno videlicet Teutonico. .. (Reg 4, 3, 298). 

339 Sic tamen adhibete vulneribus eius oleum pietatis, ne vino discipline neglecto cicatrices. eius 
impeius, quod absit, putrescant et honor sancte ecclesie Romanique imperi nostra neglentia magne 
ruine patescat (Reg 4, 3, 298). 
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into the Christian fellowship: the letter's recipients are asked to report 
to the Apostolic See if the king meets the demands laid upon him, so 
that the information can serve as grounds for counsel (Reg 4, 3, 299). 

Compared to the direct appeal to resist a tyrannical king in the second 
letter, the function of the public in this case is restricted to the more 
passive task of reporüng whether the king mends his ways. Hence, the 
second narratio deals with the worst-case scenario, in which the king 
continues his wicked ways: ‘But if, driven by the sins of many, he does 
not turn sincerely to God, with God's favour let such a one be found for 
the government of the kingdom... Details pertaining to the election 
of a new ruler are then outlined, instrucüng the faithful to inform the 
papacy about the character and occupation of any candidate?" After 
confirming the validity of the oath to Empress Agnes (Reg 4, 3, 299), 
the letter returns to the question of establishing a council in case a new 
king must be elected and exhorts the recipients to include both Agnes 
and the papacy in such a council so as to test the loyalty of the empress 
(Reg 4, 3, 299). Neither of the previous German letters discussed the 
election of the secular ruler, and although it had been considered in 
earlier letters, the third German letter 1s the first polemical discussion 
of this aspect of kingship. As in these earlier references, the papacy 
does not claim the right to participate, but simply asks to be included 
in a council in order to ensure the welfare of the “Christian religion 
and of the whole empire’. 

Summing up, the letter's reconciliatory and inclusive tone is similar 
to the first letter, but the argumentative function in the first letter 1s 
replaced by exhortation. While the first letter was polemical, in the sense 
that the communicative intention was to convince an audience of higher 
churchmen, this third letter is obviously meant more as an exhortative 
instruction to the king's supporters in Germany. The detached tone 
can thus be explained by its administrative function, which is similar 
to that of earlier letters to kings. The propagandistic dimension to the 
campaign is perhaps most clearly revealed in the fact that none of 
the three German letters contains any new arguments;*” they simply 


999 Quodsi exigentibus multorum peccatis, quod non optamus, ex corde non fuerit ad Deum conversus, 
talis ad regni gubernacula Deo favente inveniatur. . . (Reg 4, 3, 299). 

9*1. Ut autem vestram electionem, si valde oportet, ut fiat, apostolica auctoritate firmemus et novam 
ordinationem nostris temporibus corroboremus, sicut a sanctis nostris patribus factum esse cognoscimus, 
negotium personam et mores etus quamtotius potestis nobis indicate... (Reg 4, 3, 299). 

?? Tt should be noted, however, that three sides to the hierocratic theme are com- 
mented on: the ‘wielding of the secular sword’ is specified in terms of a mandate to 
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recapitulate familiar themes in different discursive forms. Other signs 
of the perceived importance of public opinion are the numerous direct 
and indirect references to the royal propaganda: the two chanceries are 
fighting for public hegemony and both show the same ability to adapt 
the discourse according to the audience addressed. Thus, while it is true 
that Gregory never got personally involved in Saxon affairs, as he did 
in his encounter with Erlembald, the leader of the Pataria, Blumenthal 
underestimates the importance of appealing to public opinion, when 
claiming that Gregory only showed a faint interest in the Saxons.?? 
The atmosphere established by the anonymous author of the Carmen 
de bello Saxonico—depicting a people who ‘complained incessantly’ and 
were ‘ready for war?*'—made the time ripe for the papacy to play a 
more active part in the German problem, by means of propaganda. 


4. The third phase: the establishment of the 


semi-institutionalised public sphere 


Thus, the propagandistic campaigns in the wake of the first excommu- 
nication of the king in 1076 crushed the elitist public sphere. However, 
the new public structures were slow in developing and after the con- 
frontation in 1076 the polemical letters vanish. In the last years of the 
1070s, in which the papacy attempted to act as mediator and conflict 
solver in the German civil war, public opinion was again omitted from 
high politics as the chanceries returned to the strategy of colloquium 
secretum. The famous Canossa incident is one example,** illustrating 


excommunicate the king, a rudimentary notion of papal infallibility is presented, and 
reflections on elective kingship are offered. 

?5 To Blumenthal 2001: 289, Gregory was indifferent to the secular notions of 
liberty applied by the Saxons. Cowdrey 1998: 68 notes that after Damian reported 
of his Milanese journey in 1059, Hildebrand did not figure in sources relating to the 
Pataria until 1065. 

9" Carmen de bello saxonico, 148, 166. For a discussion of the poem, see Schmale 
1963. 

35 The literature is extensive, focusing on what actually happened at Canossa and 
on the practical outcome of the incident. Morrison 1962: 145 concludes that Canossa 
cannot be viewed as a unique event, but was one stage in a legal process which lasted 
almost a decade. See also Haller 1963; Gilchrist 1967; Schneider 1972: 159-212; 
Beumann 1973; Zimmermann 1975; Vogel 1983. Robinson 19992: 406 claims that 
the two protagonists came away with different ideas of what had been decided at 
Canossa. Goez 2000: 133 reminds us of the fact that Canossa was hardly referred 
to by contemporary authors, and only assumed historiographical interest in the 18th 
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forcefully the importance of rituals and symbolic communication in 
conflict solution.’ The incident also foreshadows a constellation includ- 
ing the three parties (the king, the pope, and the German princes) in 
the period after 1080.?" The papal policy of neutrality in the period 
following Canossa?? led to disenchantment with the pope, as evident 
in letters from Saxon bishops preserved in Bruno's Saxonicum bellum." 
The responsibility for sustaining the polemical discussion fell on the 
shoulders of the polemicists discussing clerical marriage; the Epistola 
by Pseudo-Udalric (c. 1075) instigated a fierce public debate that lasted 
four years. Meanwhile, Bernold of Constance, along with a few other 
polemical writers, continued to discuss subjects related to the excom- 
munication of the king? The first siege of polemical warfare must 
have made a lasting impression and may explain to a large extent the 
outburst of polemical literature in the 1080s.°°! 

Like the second phase, the third was also indebted to concrete his- 
torical incidents: the election of anti-pope Guibert of Ravenna and the 
second excommunication of the king in 1080. Although less frequently 
addressed in the official correspondence than by the polemical writ- 
ers, the alleged deposition of King Henry,”” the election of anti-king 


century due to its ‘negative symbolic value’. See also Vollrath 2004. For a good and 
up-dated summary of the discussion, see Weinfurter 2006. 

955 Cowdrey 1998a: 160, states emphatically that ‘Canossa was a collective and 
individual occasion of penitential exercises and rituals’. For an analysis of Canossa as 
a staged event of deditio, see Becher 2001. Schreiner 2001a has analysed the symbolic 
meaning of ‘naked feet’, including that of Canossa. 

997 See Vogel 1983: 52. 

%8 Schneider 1972: 212 calls this a ‘Neutralitätspolitik’. 

99 See Bruno, De bello Saxonico, c. 108, 110, 112, 114-5. See also Kost 1972: 113-22; 
Vogel 1983: 183; Cowdrey 1998a: 182. 

5? For an analysis of the letter exchange, probably starting in 1076, between Bernold 
of Constance and Bernard of Hildesheim, see Autenrieth 1956. According to Cowdrey 
1998a: 267-9, Bernold writes clearly and his knowledge of canonical and historical 
sources along with his conviction of the rightness of Gregory's actions heightens the 
authority of his writings. He was also involved in a network of regular canons and 
through this propaganda entered into the public consciousness at a deeper level than 
political events. 

5! In the period between Canossa and the second excommunication of the king it 
became clear that the struggle was between two notions of the ‘right order’ that hardly 
could be reconciled (Tellenbach 1993: 244). 

5? Schlesinger 1973: 70 argues that Henry was formally deposed in Forchheim. 
However, even among the enemies of the king, there was no agreement as to the 
legitimacy of the deposition. Bertold of Reichenau addressed Henry as ‘king’, while 
Bruno talked about an exrex (See Kost 1962: 159-71; Eggert 2000). For a discussion 
in relation to the ‘political theory’ of the Saxons, see Robinson 1979. 
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Rudolf of Rheinfelden at Forscheim in 1077,?? and the epochal sig- 
nificance of this ‘first free German royal election’ are also of central 
importance in understanding the third phase.?* The pope disclaimed 
any responsibility for the election of the anti-king,*” and although the 
royal polemicists sought to associate the pope with the election,*”® it 
is not clear what role, if any, the papacy played.?/ The quantitative 
survey shows a change in distribution pattern similar to that in 1076: 
the number of polemical letters increased and they were addressed to 
a wider audience. In contrast to the scenario in 1076, where the royal 
chancery took the initiative, the papal chancery insügated a propaganda 
campaign against Ravenna in 1080 before dispatching the second 
polemical letter to Hermann of Metz in March 1081. The royal side 
approached the Roman clergy and people again shortly after this in 
two letters from 1081 and 1082. 


The struggle in Ravenna 


The struggle against anti-pope Guibert of Ravenna had widespread 
literary repercussions. The papacy instigated the polemical warfare, 
and was immediately joined by Gebhard of Salzburg. However, the 
outpouring of polemics regarding the question did not begin until 
after 1084, and included contributions from Guibert and his helpers,” 


33 Struve 1991a: 464 notes that the royalist writers addressed the lack of legitimacy, 
legal as well as theological, of the anti-king. Vogel 1983: 69 finds evidence for the fact 
that the royal party used propaganda against Rudolf of Rheinfelden, as indicated in 
the chronicle of the monastery Petershausen from the 12th century. For further views 
on Rudolf, see Sciurie 1982; Schmid 1988; Hlawitschka 1991: 175-221; Hinz 1996. 

354 The scholarly discussion of the importance of the election in 1077 seems to have 
settled on a position stressing the innovatory element of the ‘free election’, thus oppos- 
ing the thesis of Mitteis 1938 who claimed that blood heritage was decisive throughout 
the 12th century. For a historiographical overview, see Schmidt 1987: 18—32. For other 
recent perspectives on the royal election, see Jakobs 1973; Maleczek 1990; Reuling 
1990; Schneider 1990. More recently, Schmidt 1991 has questioned these seemingly 
clear-cut conceptions by directing attention to the contradictory evidence. 

35 Gregory also considered Henry king after the election of Rudolf, seen in a 
number of letters: Aeg 4, 24; 5, 14; 5, 14a; 5, 15, 6, 5; 7, 15a, 9, 23. See also Giese 
1979: 53. 

36 Following the Historia Romanorum pontifum, 1033c, Gregory sent Rudolf a crown 
with the inscription: ‘Roma dedit Petro, Petrus diadema Rudolfo.’ 

57 According to Jakob 1973: 94, it is likely that there existed some sort of agreement 
with the curia. Cowdrey 1998a: 171, however, finds that contemporary sources give 
no hint of such papal complicity: ‘the princes presented Gregory with a fait accompli, 
and Germany with its first anti-king.’ 

58 Although the chancery at Ravenna worked strenously from January to March 1079 
and from December 1083 to January 1084 (Heidrich 1984: 76), the main polemical 
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in addition to the German polemics, in particular the Liber de unitate. 
Nevertheless, the papacy had already begun the propaganda war, with 
letters addressed to both clerics and laymen. Of the four letters related 
to the schism, the first is from the summer of 1080 and is addressed to 
brethren, co-bishops willing to defend the Christian religion, and also 
clergy and laymen. ‘The exhortative part of the letter consists of a plea 
to assist in liberating the church of Ravenna from impious hands (Reg 
8, 7, 525). This exhortation is backed by two arguments. The first of 
these is legal, referring to oaths promising support given by Duke Robert 
Guiscard,?? Jordanes, the prince of Capua, other Norman chiefs, and 
all the princes from around the city, as well as from Tuscany and other 
districts (Reg 8, 7, 525). The second argument is moral-theological 
and attempts to justify the attack on the anti-pope. The biblical passage 
‘the tumult of those that rise up against thee ascend continually [Ps. 
73.23] is interpreted analogically, as meaning that ‘rash ungodliness is 
nearer a fall the higher it images itself to have climbed."*! The petitio 
relates to the moral-theological argument and discusses the matter of 
loyalty to St Peter which ensures victory (Reg 8, 7, 525). 

The second letter treating the schism in Ravenna (October 1080) 
is also addressed to a wide audience of bishops, abbots, clerics, and 
laymen in Tuscany and Fermo, as well as the exarchate of Ravenna. 
Three arguments lead up to a plea for help in the struggle against the 
anti-pope. First, the glorious past is alluded to, and this historical past, 
left unspecified, 1s used as a point of comparison with the contempo- 
rary upheaval. Then, the subordinate position of Ravenna in relation 
to the Roman Church is stressed, and the whole historical argument 
is presented by employing common-knowledge rhetoric that assumes 
‘this is known to the people of Ravenna’ (Reg 8, 12, 531). The chancery 
writer then blames the anti-pope for destroying the ancient cooperation 


contributions from Guibert and his circle only appear after 1084. These include the 
letters to Anselm of Lucca, the encyclical of 1089/92, letters to Lanfranc of Canterbury 
(1085/86), and a privilege to the archbishop of Antivari (1089). 

39 Loud 2000 underlines the practical relationship between the Normans and the 
papacy. See also Deér 1972. Cowdrey 1983 stresses the complexity of the relationship. 
See also Robinson 1999a: 367-98. 

36° Goez 1986, in analysing royal oath-taking, finds that the Investiture Contest 
led to a development in which royal oath-taking was replaced with different symbolic 
manifestations for the arrangement. 

39 Talibus namque propheta imprecans ait: "Superbia eorum, qui te oderunt, ascendat. semper’, 
aperte declarans, quia audax impietas eo magis casui vicinior extat, quo amplius se ascendisse existimat 


(Reg 8, 7, 525). 
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between the sacerdotal and the secular powers.”° The second part of 
the argument explains why ‘this is not surprising’ (Reg 8, 12, 531) by 
referring to Guibert’s atrocities vis-a-vis the Roman Church, namely 
perjury, disobedience, infidelity, and conspiracy.* The third argu- 
ment objectifies and authorises these accusations by referring to the 
unanimous verdict of anathema passed on the anti-pope at the Roman 
synod of 1078.°°* 

The three arguments are tied together by common-knowledge rheto- 
ric. Each argument is introduced by the phrases ‘you surely know’, ‘this 
is not surprising’, ‘known to almost the whole Roman world’, and ‘this 
has surely not escaped your notice’. Thus, the letter manufactures 
the opinion it claims exists.’° At the end of the letter, the people are 
exhorted to help the Apostolic See to restore the ancient order in which 
tyranny is eradicated and liberty reinstated, so as to find a suitable 
archbishop in the end.” This exhortation repeats the first two argu- 
ments—history (ancient order) and personality (tyranny). Hence, the first 
theme of the exhortation is presented—the reinstatement the ancient 


order—as the conclusion given an acceptance of the two premises. 
Consequently, the principle of suitability** is linked to the second part 
of the exhortation: to replace Guibert with a new archbishop. This letter, 


therefore, prepares the way for the next two letters, the first of which 


59 Cuius antiquum decus in spiritualibus et secularibus profecto cum reminiscimur, non sine gravi 
merore eam in tanta devastatione laborantem nunc cernimus et, ut apertius intelligatis, certe pervasorem 
destructoremque ipsius W. dictum archiepiscopum. . . (Reg 8, 12, 531). 

3595. Quippe qui periurium de inobedientia et infidelitate committere non timuit quique contra ipsam 
apostolicam sedem, cui peieraverat, conspirare pro minimo habuit eamque invadere cogitans eodem modo 
dissipare vehementissime cuput (Reg 9, 12, 531). 

364 |. pro quibus ipse in sancta synodo Rome celebrata omnium episcoporum qui aderant consona 
sententia tam ex trennio gladio anathematis sine spe recuperationis percussus est. . (Reg 8, 12, 532). 
The canons of this synod are seen as a ‘negative programme’ as they fail to disclose 
how to achieve the goals (Benson 1968). 

365 vestre notum esse non dubilamus;... hec non tantopere miranda videntur; . . . per lotum fere 
Romanum orbem se prodiderunt; ea non preterierunt notitiam vestram (Reg 8, 12, 531-2). 

99 Although the common-knowledge device is a frequently used rhetorical device 
in the second and the third part of the letter corpus, the second letter dealing with 
the struggle in Ravenna sees its most extensive use. 

367 Quam ob rem nos in huius nostre necessarie dispositionis effectu vestro plurimum egentes auxilio 
invitamus rogamus atque apostolica auctoritate vobis precipimus, ut in restauratione illius antiquitus 
sancte ecclesie omnes unanimiter consensum et pro posse adiutorium. tribuentes eam de servili oppres- 
sione immo tyrannica servitute eripere et prisce libertati restituere nobiscum procuretis ac in reperiendo 
idoneam illi regimini personam summopere laborantes invigiletis (Reg 8, 12, 532). 

38 The principle of suitability both in relation to secular and sacerdotal elections is 
a recurring concern in the letter corpus. See in particular the second polemical letter 
to Hermann of Metz, the letter to Altmann of Passau and William of Hirshau, and 
the third letter to King Alfonso of Castle. 
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proposes a new election (Reg 8, 13) and the second asks for support for 
the new archbishop, Richard of Ravenna (Reg 8, 14). 

The second letter—which proposes a new election and is addressed 
to all clerics and laymen in Ravenna two weeks later (15 October)—1s 
very similar to the first letter. Both contain a historical comparison 
between a glorious ancient past, in which Ravenna and Rome were 
intimately connected, and the contemporary schism caused by Guibert, 
the devil’s representative (Reg 8, 13, 533). Moreover, common-knowledge 
rhetoric is preferred in this case as well. Yet while the first letter estab- 
lished the argumentative premises in the form of the notion of suitability, 
the concern in the second is to instruct the people of Ravenna as to 
the procedure for electing a new archbishop: suitability is specified by 
presenting demands such as ‘fluency in learning’ and ‘of great honour? 
(Reg 8, 13, 533-4). 

The last letter concerned with the struggle in Ravenna is from 
December 1080, addressed to ‘all bishops, abbots, counts, knights in 
the parishes of Ravenna, the Pentapolis, the march of Fermo and the 
duchy of Spoleto.’ The combination of propaganda and instruction 
in the second letter reappears as the chancery dispenses with all argu- 
ments and establishes a test of loyalty for the people in the area in a 
propagandistic fashion. After an introduction describing the struggle 
between men of religion and the enemies of God in a theological 
language (Reg 8, 14, 534), the first test of loyalty is whether the people 
strive to implement the decrees of the Apostolic See.” This general 
test—implying an acceptance of the excommunication of anti-pope 
Guibert—1s then specified by focusing on the extent to which the new 
suitable archbishop, Richard gains support (Reg 8, 14, 535). 

The escalation of the conflict illustrates several features of public- 
opinion formation. First, it illustrates how the various levels of the 
conflict demanded different types of communicative rationality and 
how this in turn influenced the discourse of the letters: the polemical 
tone of the letters addressed to a wider audience 1s much stronger. 
Second, the extent to which the first letter lays the argumentative 
basis for the two subsequent directs attention to a definitive polemical 
strategy. T'hird, a division of labour seems to take place in this case as 
well; while the chancery appealed to a larger public, the polemicists 


309 Est autem, in quo devotionem vestram egregie potestis ostendere, si decreta atque statuta sedis 
apostolice pro posse vestro studetis atque satagitis adiuvare (Reg 8, 14, 535). 
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addressed an intellectual audience." Fourth, all these letters are open 
letters. Although the legate is only mentioned once in the last letter, 
without specifying his communicative role, oral diffusion of these letters 
would not be out of the question; all of them are short, two of them 
propagandistic, and their rhetoric would have made them suitable for 
oral recital. Still, the campaign failed since no anti-bishop was elected 


in Ravenna,” perhaps due to the administrative skill and reforming 
zeal of Guibert.?? 


The second polemic letter to Hermann of Metz 


The ‘Denkschrift’?” or ‘Lehrschreiben’*”! to Hermann of Metz from 


March 1081 has been thoroughly analysed in earlier research," par- 
ticularly in relation to the manuscript tradition." ^ With regard to the 
immediate reception of the letter?" Abbot Rudolf of St Vanne delivered 
it to Hermann of Metz. It may have been diffused to South-Germany 
before Hugh of Flavigny ensured its spread to Lorraine and Saxony.??? 
It was meant for wide circulation.*” It is one of the relatively few texts 
in the letter corpus that was received into canon law,” but strangely 


?" For polemical treatments of the question of the legality of anti-pope Guibert 


of Ravenna, see the writings of Gebhard of Salzburg, Manegold of Lautenbach, and 
Anselm of Lucca on the papal side, and those of Guido of Ferrara, the Dicta cuiusdam, 
and the Ziber de unitate, which represent the royal party. 

?! Ziese 1982: 69; Vogel 1983: 233. 

?? Heidrich 1984: 45, 98-106 stresses the administrative skills and the reforming 
zeal of Guibert. According to Robinson 2004b: 281, Guibert's reform programme of 
1091 differed from that of Urban II in two respects. First, Guibert refused to include 
lay investiture of bishops in his definition of simony. Second, although the anti-pope 
fought for clerical chastity, his synod of 1091 excommunicated those who rejected the 
masses of sinful priests. 

373 Bock 1947: 303 regards the letter as a carefully crafted ‘Denkschrift’. 

57t Struve 1991c: 50. 

?5 Beulertz 1994: 7-8. 

? In addition to the ‘Empfängerüberlieferung’ of Hugh of Flavigny, three further 
versions of the letter are extant. ‘These versions, in which the ending is different, are also 
regarded as authentic, either written by Pope Gregory himself or the papal chancery 
(Caspar 1922: 545—6 n. 2). 

37 The ‘Empfangertiberlieferung’ of the letter consists of Hugo of Flavigny, Chronicon, 
453, while the ‘Zirkularausfertigung’ amounts to Bruno, De bello Saxonico, c. 73, Annalista 
Saxo ad a. 1076. The ‘Erweiterte Fassung’ is contained in Codex Udalrici and Cod. Arundell; 
see Caspar 1955: 545-6. 

38 Beulertz 1994: 14—5. 

379 Cowdrey 1998a: 211. 

59» Gilchrist 1973, 1980c; Cushing 1998: 91. 
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enough, no contemporary papal polemicist quoted the letter.??' The let- 
ter may have influenced the second Dictatus papae, the Proprie auctoritates 
apostolice sedis, ? which was composed in 1087 at the earliest.” However, 
this connection is difficult to verify.” As in the case of the first polemical 
letter of 1076, the occasion for writing is a response to questions from 
Hermann to the chancery. It has been speculated whether the 1076 
letter was used as a model for the 1081 letter or, alternatively, whether 
they both used the same /lorilegium of authorities. In comparing the 
two letters, Caspar concludes that the second discusses the principles 
and that the argumentative progression is changed when the chancery 
deduces the right to bind and to loose from the prerogatives of the 
Apostolic See.**° Salloch, however, claims that the structure and the 
proof are similar, although the second letter 1s in a different class with 
regard to comprehensiveness, clarity, and power to convince.?" Peters 
notes that the historical material might have been particularly relevant 
in 1081 since the pope had recognised anti-king Rudolf in 1080.°% 
Dyson finds that the letter lacks logical order, although its purport 1s 
clear.” In any case, it is the first polemical letter of this period and 
therefore breaks the pattern in which the chancery only has promulgated 
administrative notes to its clerical recipients. Save for the propagandisüc 
letter to the bishops of Southern-Italy as part of a larger campaign 
against the anti-pope, the literary repercussions of the second excom- 
munication have up to this point been negligible. 

Formally the letter adheres to the Bologna format, save for the 
lack of a conclusio. After the salutatio, the introduction consists of two 
parts that provide the structuring moral-theological element and at the 
same time addresses the questions of Hermann. Of the six narrationes, 
the first five deal with political ecclesiology and in each a theoretical 
discussion is followed by a historical argument that serves to confirm 


599 Gilchrist 1980c: 214—215; Beulertz 1994: 16. 
5? Mordek 1972: 121-2. 
55 Kempf 1975: 139; Beulertz 1994: 16. 
5" Beulertz 1994. 
95 Peters 1970: 41—2 concludes, by comparing the two letters, that the pope may 
have acquired more information between 1076 and 1081, perhaps from the searching 
of archives and libraries. Mordek 1973: 120-1 suggests that the canonists in Gregory's 
intellectual environment took part in the composition of the letter. See also Fuhrmann 
1973a: 186-7; Beulertz 1994: 11. 

38° Caspar 1924: 13-4. 

57 Salloch 1931: 58-60. 

9? Peters 1970: 42. 

59» Dyson 2003: 105. 
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the theoretical elaboration. Only the fifth narratio diverges from this 
pattern, as it is not supported by a historical argument. At this point, 
the discussion has moved from the theoretical questions regarding the 
functional relationship between the two powers, to one between the two 
hierarchies. The sixth narratio adheres to the same formal structure— 
an alternation between theory and history—but is instructive in char- 
acter. The first five narrationes focus on the jurisdictional aspects of the 
papal primate, whereas the sixth addresses the second general aspect 
of the divine ontology of the Roman Church, namely the ‘teacher’ and 
‘doctor’ functions. The three instructions all refer to the secular ruler, 
focusing on the moral-theological consequences of diverging from the 
main tenets of the outlined political ecclesiology. In short, an analysis 
of the literary and argumentative structure of the letter discloses a 
firmly crafted letter in which the papal chancery has transcended the 
formal confines of the private polemic of 1076.59? 

In the introduction ‘truth’ is defined as a gift from God,**! and a 
firm belief is displayed that the ‘right order’ will always be reinstated 
by divine will (Reg 8, 21, 547). After having stressed the human and 
individual sides of the struggle, distinguishing between the ‘cowards’ 
and the *brave',?? the audience is addressed indirectly and has to 
choose between these two categories, being reminded that the ‘brave’ 
stand closest to God and thereby also to the ‘truth’.”” Then Hermann 
is addressed,” as the chancery sees the task as consisting in counter- 
ing ‘the madness of those who chatter with wicked mouth’ that the 
Apostolic See did not have the power to excommunicate King Henry 
nor to absolve anyone from the oath of fealty to him. At the time, the 
chancery considers it to be futile to reply to this request because of the 


5? Formally, two sides of the letter are of interest. First, the movement between 


the theoretical and the historical parts is a result of the deductive approach of the 
letter and provides each part of the theoretical discussion with a practical correlate. 
Second, the changes in the sixth narratio are premised on the conclusion of the fifth 
narratio, while the more propagandistic sixth narratio and the subsequent eschatological 
petitio personalise the message. 

399 Quod ad perferendos labores ac pericula pro defensione veritatis te paratum intelligimus, divini 
muneris esse non dubitamus (Reg 8, 21, 547). 

392 Quoniam aulem, sicut inter ignavos alium, quo turpius alio fugiat, timor exanimat, ita etiam 
inter strenuos alium, quo fortius alio agat, quo ardentius prorumpat, virile pectus inflammat. . . (Reg 
8, 21, 547). 

398... hoc caritati tue exhortationis voce curavimus commendare, ut eo magis in acie christiane 
religionis stare te delectet inter primos, quo eos non dubitas victori Deo proximos atque dignissimos 
(Reg 8, 21, 547). 

3 Ewald 1874: 37 doubts whether Hermann actually posed questions to the pope 
and claims that these phrases are borrowed from the 1076 letter. 
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many and convincing proofs found in the Bible (Reg 8, 21, 547-8). It 
is also futile because those who contradicted the truth did so ‘as much 
from ignorance as from desperate folly'.?? The opponents are thus 
accused of contradicting the ‘right order,’ employing a combination 
of reductio ad absurdum and common-knowledge rhetoric. Moreover, the 
view of the opponents as ignorant is a twist on the contrast between 
the papacy as the mediator of truth and the contemporary followers 
of the ‘scribes and the Pharisees’.*”° 

The first narratio provides the moral-theological argument supporting 
the power to bind and to loose by referring to Matt. 16.18—9 (Reg 8, 
21, 548), followed by two cases of antithetical reasoning. The first is 
in the form of a rhetorical question: ‘Are kings here excepted, or are 
they not of the sheep that the Son of God has committed to blessed 
Peter??? The second elaborates on the first, but while the first only 
broached the question, the second draws it to a conclusion by introduc- 
ing the eschatological antithesis God—devil.’” 

Thus far, the argument has revolved around the divine attributes of 
the Apostle Peter, but has stopped short of linking this power to the 
Apostolic See as vicar of St Peter. The reason for this strategy is related 
to the deductive framework of the polemic.* After having connected 
the moral-theological notion of ‘truth’ in the introduction to the oppo- 
nents’ moral and intellectual flaws, the next two paragraphs introduce 


395 Necque enim credimus eos, qui ad cumulum sue dampnationis veritati impudenter detrahunt 
et contradicunt, hec ad sue defensionis audaciam tam ignorantia, quam misere desperationis vecordia 
coaplasse (Reg 8, 21, 548). 

3 This biblical notion was frequently invoked by the polemicists; see for instance 
the De ordinando pontifice. 

5? The same reference is used in the first polemical letter to Hermann. Gregory 
VII considered Matt. 16.18 to be a ‘Rechtssatz’ and thus deduces the primacy of 
jurisdiction from the biblical quote (Busch 1994: 247). 

3599 Nunquid sunt hic reges excepti, aut non sunt de ovibus, quas filius Dei beato Petro commisit? 
(Reg 8, 21, 548). The same argument 1s found in three preceeding letters, including 
the first polemical letter from 1076 (Reg 4 2; 3, 10; 4, 11). See also Deusdedit: ac s 
non esset de ovibus beati Petri, exceptus ab ea obligatione, de qua eidem a Deo dicitur, quodcumque 
ligaverit super terram et cetera (Ldl, 2, 329). 

39 “Who, I ask, considers himself in this universal concession of binding and loos- 
ing to be excluded from the power of Peter, unless perhaps that unhappy man who, 
being unwilling to bear the yoke of the Lord, has subjected himself to the burden of 
the devil and refuses to be of the Lord’ (Quis, rogo, in hac universali concessione ligandi atque 
solvendi a potestate Petri se exclusum esse existimat, nisi forte infelix ille, qui iugum Domini portare 
nolens diaboli se subicit honeri, et in numero ovium Christi esse recusat? (Reg 8, 21, 548)). 

400 To Schieffer 1978: 98, the approach consists in an ahistoric deduction from 
Gelasius! two-sword theory. 
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a fourfold deductive exercise. ‘The first introduces the church hierarchy 
and a differentiated notion of the power derived from the keys given to 
the Apostle Peter. A second extends this deductive scheme by situating 
kings within this hierarchy. The third includes Henry as an example of 
an excommunicated king. The fourth deduction establishes the relation- 
ship between the sacerdotal and the secular powers and addresses the 
hierarchical relations between social categories within each hierarchy. 

The first deductive line moves from the heavenly decree to blessed 
Peter, and on to the holy fathers and general councils giving the Holy 
Roman Church the name ‘universal mother'.?! Along with the transfer 
of the divinely insütuted power, all these authoritative sources have con- 
firmed the papacy's responsibility for expositions of church doctrine and 
religious instruction. This affirmation of the ‘teacher’ and the ‘doctor’ 
functions of the papacy respectively," is related to the placement of the 
Apostolic See in the deductive chain: as the supreme earthly power, all 
legal cases concerning church matters should be referred to the ‘head’ 
and ‘mother’.*” The first narratio, then, establishes the papal primate on 
the basis of Matt. 16.18-9.*"* Later, Innocent II (1130-1143) coupled 
this rudimentary notion of the plenitudo potestatis with Luke 22.32, thus 
relating the papal primate to himself personally.“ And while there was 
no universal interpretation of Matt 16.18 among the theologians early 
in the thirteenth century,‘” the dispensation theory of the decretalists 


? Hanc itaque divine voluntatis institutionem, hoc firmamentum dispensationis ecclesie, hoc 
privilegium. beato Petro apostolorum principi. celesti decreto. principaliter traditum. atque firmatum 
sancti patres cum magna veneratione suscipientes atque servantes sanctam Romanam ecclesiam. tam 
in generalibus conciliis quam etiam in ceteris scriptis et gestis suis universalem matrem appellaverunt 
(Reg 8, 21, 548-9). 

02 The theoretical development of the ideas of ‘teacher’ and ‘doctor’ took place in 
two letters to King Henry IV from 1075 and 1076 and in the effort of the papacy to 
mediate between the king and the anti-king after 1076. 

*5 And just as they have received her teachings in confirmation of the faith and 
instruction in sacred religion, so too they have received her judgements, thereby con- 
senting and as it were by one spirit and by one voice agreeing that all greater matters 
and especial items of business as well as the judgements of all the churches should be 
referred to her as to the mother and head, that appeal should never be made against 
her, and that her judgements neither should nor can be revised or rejected by anyone’ 
(Et sicut eius documenta in confirmatione fidei et eruditione sacre religionis, ita etiam iudicia susceperunt, 
in hoc consentientes et quasi uno spiritu et una voce concordantes omnes maiores res et precipua negotia 
necnon omnium ecclesiarum iudicia ad eam quasi ad matrem et caput debere referri, ab ea nusquam 
appellari, iudicia eius a nemine retractari aut vefelli debere vel posse (Reg 8, 21, 549). 

40t Congar 1961: 203 underlines the universal normative validity of the papal pri- 
mate in the letter to Hermann. 

*5 Froelich 1989. See also Somerville 1976a. 

16 Principe 1989b notes the interpretive plurality represented by Stephen Langton, 
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can be traced back to this Gregorian interpretation.*”’ In this view, the 
two sides of this notion—exposition/instruction and jurisdiction—serve 
as the premises for the conclusion that the papal office 1s the highest 
court of appeal, as well as for the maxim that the Apostolic See can- 
not be judged by anyone.” These two functions structure the letter: 
the first five narrationes focus on the jurisdictional aspect, while the sixth 
narratio focuses on exposition/instruction. 

The second narratio introduces the first historical argument. A quote 
from Pope Gelasius confirms the supreme position of the pope in rela- 
tion to other church officials, while a reference to Pope Julius stresses 
the universality of the arrangement by making it viable for the Eastern 
Church and by certifying that the papacy was granted the keys to heaven 
(Reg 8, 21, 549-50). Hermann’s question regarding whether the power 
to bind and to loose applies on earth 1s answered in the affirmative by 
referring to the Apostle Paul.*!° These three references*!!—stressing the 
supreme position, the universality, and the analogy between the power 
in heaven and on earth respectively—lay the foundation for the conclu- 
sion presented in Pope Gregory Is remarks that kings who disobeyed 
the Apostolic See should be deprived of their power.*" 


Godfrey of Poitiers, Alexander of Hales, William of Auxerre, Philip the Chancellor, 
Guerric of St Quentin, and Richard Fishacre. 

*" Watt 1964: 242-7 finds that the deposition theory of Innocent IV harks back to 
that of Gregory VII and resulted in the exposition of the power of the vicartus Christ. 
For other perspectives on the late-medieval papal hierocratic theory, see Wilks 1964; 
McCready 1973; Pennington 1984, 1993. 

408 The consistency as well as the importance of the notion of the papal primate 
has been stressed; see Ullmann 1955. Meulenberg 1965, however, claims that the pope 
developed no coherent doctrine of the primate. The notion of immunity is closely 
connected to the conception of papal infallibility In general, the Gregorian reform 
papacy followed the Humbertian position that advocated total judicial immunity for 
the pope and thus stops short of separating between the ‘personal’ and the judicial 
immunity of the pope. 

*9 Cowdrey 1998a: 608 correctly observes that Gregory's thoughts were not closely 
tied to those of Gelasius. 

* Cui ergo aperiendi claudendique celi data potestas est, de terra iudicare non licet? Absit. Num 
retinetis, quod ait beatissimus apostolus Paulus: ‘Nescitis, quia angelos iudicabimus? quanto magis 
secularia’ (Reg 8, 21, 550). The letter from 1076 (Reg 4, 2) contains the same reference. 
It 1s also found in Ag 4, 24 and Reg 4, 14a. 

?!! For the Pseudo-Isidorean source, see Fuhrmann 1973b: 271, n. 82, 1989: 132. 

*? Beatus quoque Gregorius papa reges a sua dignitate cadere statuit, qui apostolice sedis decreta 
violare presumpserint [...] Si quis vero regum sacerdotum iudicum atque secularium 
personarum hanc constitutionis nostre paginam agnoscens contra eam venire temp- 
taverit, potestatis honorisque sui...dignitate careat reumque se divino iudicio existere 
de perpetrata iniquitate cognoscat (Reg 8, 21, 550). In this instance the allusion to 
Gregory I also originates with the first polemical letter, and later appears in Reg 4, 23 
and Reg 4, 24. 
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The third deductive line, focusing on the excommunication of the 
king, 1s directly linked to the authoritative mandate established by Pope 
Gregory I, thereby confirming that the papacy is only continuing an 
ancient tradition.*'? The crimes committed by Henry are then reintro- 
duced. This is only the second time that the king is mentioned and, 
as in the presentation in the introduction, the king is portrayed as one 
who disregards apostolic judgements, and treads upon ‘his mother the 
church’.*'* While the last two atrocities also figure in the introduction, 
the ideas of ‘apostolic judgement’ and ‘mother church’ narrow the focus 
to the legal aspects of excommunication. The third deductive line closes 


by again addressing those who communicate with an excommunicated, 


namely the "ignorant'.*? 


The third narratio introduces the fourth and final deductive line and 
focuses on the relationship between the two powers. Adhering to an 
Augustinian notion of the origin of secular power,!'? sovereignty (dignitas) 
is considered to be invented by men of this world. This Augustinian 
notion 1s made explicit by a second instance of common-knowledge 
rhetoric: 


Who may not know that kings and dukes have had their origin from those 
who, being ignorant of God, by pride, rapines, treachery, murders... have 


35 The felt necessity to argue for the conservative approach to the reform scheme 


as opposed to the innovating is a recurring concern in the letter corpus. The tension 
between conserving/innovating is on two earlier occasions related to the introduction 
of new legal rulings, namely in the letters to barons and dukes in general and to the 
Dukes Rudolf of Swabia and Bertold of Carinthia. 

44 “Now if blessed Gregory, a most mild doctor to be sure, has laid down that 
kings who break his statutes over a single hospital are not only deposed but also 
excommunicated and condemned in the eternal scrutiny, who may take us to task 
for having deposed and excommunicated Henry, who is not only a setter at nought 
of apostolic judgements but also, in truth, a treader underfoot, so far in him lies, of 
his mother the church and a most shameless robber, and a most fierce destroyer of 
the whole kingdom and of the churches—unless, perchance, one like himself? (Quodsi 
beatus Gregorius, doctor utique mitissimus, reges, qui statuta sua super unum xenodochium violarent, 
non modo deponi sed etiam excommunicari atque in eterno examine dampnari decrevit, quis nos H. 
non solum apostolicorum tudicorum contemptorem, verum etiam ipsius matris ecclesie, quantum in ipso 
est, conculcatorem totiusque regni et ecclesiarum improbissimum predonem et atrocissimum destructorem 
deposuisse et excommunicasse reprehendat nisi forte similis eius? (Reg 8, 21, 550-1)). 

*5 A biblical story of St Peter speaking of the ordination of Pope Clement from 
Pseudo-Isidore is used to characterise the supporters as enemies of the church (Reg 
8, 21, 551). 

*16 For different perspectives on the medieval reception of the Augustinian notion 
of the origin of the state, see Bernheim 1918; Staubach 1999. 
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presumed by blind greed and insupportable presumption to lord it over 
their equals, namely men?!" 


The initial focus on secular dignity has thereby changed as the chan- 
cery is now discussing the ‘kingdoms of this world’, highlighting the 
rationale of their creation.*? First and foremost, however, it allocates 
a different ontological source to the secular power—compared to the 
divine ontology as the basis of the sacerdotal power—and thus also 
establishes a subordinate relationship: ‘Does anyone doubt that the 
priests of Christ are to be considered as fathers and masters of kings 
and princes and of all believers?"*'? The moral-theological argument 
is yet again given human symbolism: a son’s rightful subordination to 
his father is used analogically to propagate a more popular image of 
the bond between the two powers (Reg 8, 21, 553). 

The ontological argument counters efforts evident in the royal let- 
ters to sacralise the secular power." Secularisation is not part of these 
efforts. Rather, the argument refers to the earlier concerns regarding 
the election of secular rulers* on one level, and thereby provides the 
missing link in the later argument against blood inheritance, which in 
turn is part of the suggested arrangement of the royal election, first 
presented in the third letter to King Alfonso of Castile. It also supple- 
ments the rudimentary reference to kingship as a human creation in 
the first polemical letter to Hermann. Theologically, the passage is 


"7 Quis nesciat reges et duces ab tis habuisse principium, qui Deum ignorantes superbia rapinis 
perfidia homicidüs. . . scilicet homines, dominari ceca cupidine et intollerabili presumptione affectaverunt? 
(Reg 8, 21, 552). 

48 The pope exploited the negative element in Augustinian political thought and 
discarded the element relating government to the economy of salvation (Robinson 
1978a: 114). 

"9 Quis dubitet sacerdotes. Christi regum et principum omniumque fidelium. patres et magistros 
censeri? (Reg 8, 21, 553). 

?? Töpfter 1982: 169 is correct when he takes the passage as referring not only 
to the emergence of heretical kingdoms, but also to the contemporary kingship, thus 
attesting to the Gregorian papacy's view on the subject. 

?! See Suchan 1997: 108-9; Cowdrey 1998a: 615. 

+? The preference for the elective monarchy is a recurring concern of the Gregorian 
papacy. The view on elective kingship is related to the concern for suitability that 
applied to both secular and ecclesiastical elections. For other letters dealing with 
suitability, see the letter to Altmann of Passau and William of Hirshau and the third 
letter to King Alfonso of Castle. The letters dealing more specifically with the notion 
of election are, in addition to this first letter to Henry, the ‘third letter to the faithful 
in Germany’ and the correspondence to Germany in 1077. For a recent treatment of 
elective kingship, see Gillingham 1991. 
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central to what has been called Gregory’s ‘theology of intolerance'.*? 


This extreme version of the hierocratic theme, which subordinates the 
secular to the sacerdotal power, was adopted by Deusdedit, Bernold of 
Constance, Rangerius of Lucca, and Manegold of Lautenbach,*** but 
received no significant canon-law reception.*? It was Gratian who first 
systematically integrated the idea of the original sin and its implications 
into canon law.** Still, it provided an important basis for the political- 
ecclesiological elaborations of the late-period polemics.*”’ 

The fourth narratio contains the second historical argument.*? In 
line with the deductive method, the historical arguments only serve 
to confirm already introduced notions. Thus, the first two historical 
references confirm the elaboration of the relationship between the 
two powers. The first historical example attests symbolically to the 
asymmetry by referring to how Emperor Constantine placed himself 
below the bishops and refrained from passing judgement, addressed the 
bishops as Gods, and allowed himself to be bound by their decision 
(Reg 8, 21, 553). The authority of this example, introduced in the first 


polemical letter to Hermann, is stressed by referring to Constantine 
as ‘lord over all kings and princes'.?' The second historical example 
refers to Gelasius! presentation of Emperor Anastasius’ recognition 


of the higher worth of the spiritual power"? The reference—which 


"3 See Laudage 1998: 63. It should be noted, however, that this ‘intolerance’ is not 
characteristic feature of Gregory's thought. 

?* See Stürner 1987: 136-139. 

"5 The extreme interpretation is probably one reason for the lacking reception of 
this part of letter in canon law; see Carlyle 1950d: 145; Tópfter 1982: 182-3. See 
also Gilchrist 1980c. 

#6 For an analysis of Gratian's conception, see Landau 2000. See also Chodorow 
1970. 

?7 The most comprehensive analysis of the conception of the secular ruler as 
presented in the second polemical letter to Hermann of Metz is found in the political 
theory of Hugh of Fleury. 

?* Following Goetz 1988: 143, the pope did not argue but only stated known 
facts. 

?? This reference to Constantine is an example of what Kantorowicz 1958 called 
‘the papal laudes imperialized’, referring to the change from the ordination of a bishop 
as a pope to the coronation of the pope-emperor accompanied with the symbolic effect 
of the papal crown. See also Klewitz 1941a; Eichmann 1951; Hack 1999. 

#0 The Constantine-example is almost similarly used in the first polemical letter 
to Hermann. With regard to the donation, the claims for secular jurisdiction of the 
Iberian peninsula probably also derived from the donation. 

5! For perspectives on the prominent position of Constantine the Great in the Middle 
Ages, see Ewig 1955: 37-8; Wolfram 1960; Schieffer 1972: 352-4; Cowdrey 1997a. 

*2 Duo sunt quippe, imperator auguste, quibus principaliter mundus his regitur, 
auctoritas sacrata pontificum et regalis potestas; in quibus tanto gravius pondus est 
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fails to mention the church father’s view of the emperor as ruler of 
the human race and as subordinated to the clergy only in sacramental 


4353 — accords with the hierocratic notion,** the ambiguities of the 
435 


issues 
conception notwithstanding. 

The focus then shifts to the issue of excommunication: ‘Relying, 
therefore, upon such teachings and upon such authorities, very many 
of the pontifls have excommunicated in some cases kings and in some 
cases emperors.’ The three historical examples—Pope Innocent’s 
excommunication of Emperor Arcadius," the excommunication of 
the king of the Franks,*? the release of the oaths and the reinstate- 
ment of Pippin, and St Ambrose's excommunication of Emperor 
'Theodosius*?—highlight four theoretical points. First, the pope can 


sacerdotum, quanto etiam pro ipsis regibus hominum in divino reddituri sunt examine 
rationem... (Reg 8, 21, 553). 

55 See Robinson 1999a: 297. 

5* Watt 1964: 193-4 claims that it is doubtful whether Gelasius intended his teach- 
ing to be understood in a way that permitted the deposition of rulers. In any case, the 
later canonists sided with the interpretation of Gregory VII. Huguccio, for instance, 
claims that the pope as index superior could judge an errant ruler. 

^5 One central ambiguity in the political-ecclesiology of Gelasius in this respect 
is the difference, if any, between potestas and auctoritas. In one reading, potestas implied 
real power supported by physical force, while auctoritas only signified a moral authority. 
Another interpretation takes the auctoritas to signify the right to govern and the potestas 
only to be a delegated authority. Yet a different reading considers the two terms to 
mean the same. For an overview of the discussion, see Tierney 1964; Ullmann 1978a. 
See also Szabó-Bechstein 1985. More recently, Cottrell 1993: 109, claims that *...the 
important passage of Gelasius' letter of 494 best stands as a descriptive statement of 
the informal relations between the two powers—ecclesiastical and imperial—as they 
then existed in actual practice, rather than as a prescriptive declaration of how they 
should have related to one another in theory.’ 

$59 Talibus ergo institutis talisbusque fulti auctoritatibus plerique pontificum alii reges alii imperatores 
excommunicaverunt (Reg 8, 21, 553). 

#7 “Pope Innocent excommunicated the Emperor Arcadius because he consented that 
St. John Chrysostom should be driven from his see’ (... beatus Innocentius papa Archadium 
imperatorem, quia consensit, ut sanctus Iohannes Chrisostomus a sede sua pelleretur, excommunicavit 
(Reg 8, 21, 554)). 

*88 And another Roman pontiff deposed from the kingdom a king of the Franks not 
so much for his iniquities as for the reason that he was not useful for so great a power, 
and substituted in place of him Pippin the father of the Emperor Charlemagne and 
absolved all the Franks from the oath of fealty that they had taken to him’ (Alius item 
Romanus pontifex regem Francorum non tam pro suis iniquitatibus quam pro eo, quod tante potestati 
non erat utilis, a regno deposuit et Pipinum Caroli Magni inperatoris patrem in eius loco substituit 
omnesque Francigenas a iuramento fidelitatis, quam illi fecerant, absolvit (Reg 8, 21, 554)). 

^? ‘And blessed Ambrose (who although a saint was not, however, bishop of the 
universal church) for an offence which was not seen by other bishops as all that seri- 
ous excommunicated the Emperor Theodosius the Great and excluded him from the 
church’ (Et beatus Ambrosius, licet sanctus non tamen unwwersalis ecclesie episcopus, pro culpa, que 
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legitimately excommunicate kings and emperors as evinced by all the 
examples. Second, not only popes but also bishops and holy men can 
excommunicate, as attested to by the example of St Ambrose. Third, 
the crimes committed by the secular rulers do not need to be very grave, 
as evident from the example of Ambrose. Fourth, excommunication 1s 
of ancient origin, and used by great popes. Moreover, it supports the 
‘right order’ in which great secular rulers concerned with the welfare 
of the Christian corpus emerge, as confirmed by how the excommuni- 
cation, release of oath and enthronement of Pippin prepared the way 
for Charlemagne. Compared to the first polemical letter, the only new 
historical example is that of Ambrose, perhaps included because of its 
parallels to the excommunication of Henry.“ 

The legal aspects of the excommunication are not discussed,“ and the 
historical examples are primarily literary devices for focusing on the 
secular ruler and thereby for introducing the dichotomy between rex 
iustus and tyrannus.” The letter so far has stressed the tyrannous and 
sinful foundation of secular power, and the second historical argument 
introduces for the first time the abstract notion of rex iustus. The reason 
for the papal involvement in the Frankish case was precisely the fact 
that the king had failed to live up to the standards of a rex iustus. These 
standards, however, are linked to the royal office as a transpersonal entity 
and to the theory of suitability (Idoneitátstheorie").*? Nevertheless, the 
tone 1s one of inümidation more than exhortation, and pious kings 
are presented as rare exceptions to the rule: humans are sinful. The 
historical examples spurred on a polemical discussion and were further 
commented on by the Gregorian polemicists Bernard of Hildesheim,“ 


ab aliis sacerdotibus non adeo gravis videbatur, Theodosium Magnum imperatorem. excommunicans 
ab ecclesia exclusit (Reg 8, 21, 554)). 

“0 See Beulertz 1994: 12. 

^! Gratian uses the example of Zacharias to support the argument that the pope 
could absolve subjects from their oaths of fealty, but he did not use it to infer the papal 
right of deposing secular rulers (Muldoon 1966: 569). 

*? Peters 1970: 56 concludes, based on an anlysis of the Childeric episode in both 
letters (1076 and 1081), that the letters show no novel concept of royal inadequacy at 
variance with all of the existing sources, but rather a rhetorical reinforcement of the 
argument for the power of prelates to excommunicate sinful Christians. 

“8 The Frankish example, referring to the lacking suitability of the Merovingian 
ruler as the only reason for the deposition and the reinstatement of Pippin, was tailor- 
made to justify Gregory’s actions: the excommunication, the release of the oath, and 
the creation of the anti-king (Beulertz 1994: 12). 

^" Bernard borrows the example of Innocent: Archadius filius Theodosii, qui cum fratre 
suo Honorio regnavit, lohannem Crisostomum sua privari sede consensit. Innocentius papa X XXVIII. 
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Bernold of Constance,‘ Bonizo of Sutri,"* Placidus of Nonantula, 
and an anonymous collection of historical examples (Zal, 3, 738). How- 
ever, the majority of the papal polemicists were reluctant to employ 
the examples.** Paradoxically, although the letter was important for 
introducing history into public debate, it was the royal polemicists who 
proved to be the better historians, annexing the argument by taking a 
critical approach to the examples in the letter to Hermann. The works 
that address different sides to the letter, largely the historical examples, 
include those of Wenrich of ‘Trier, Peter Crassus, the Dicta cuiusdam, 
Guido of Osnabrück, Guido of Ferrara, the Liber de unitate, Sigebert 
of Gembloux,*? Hugh of Fleury, the De investitura episcoporum, and the 
Orthodoxa defensio imperialis. ? 

The fifth narratio considers the functional bond between the sacer- 
dotal and the secular hierarchies. In order to appeal to bishops and 
priests of uncertain party allegiance and boost the confidence of those 
loyal to the papal cause, the chancery initially claims that the king is 
subordinated to even the lowest level in the church, the exorcist, in 
spiritual matters.”' Then, impious kings are compared to priests who 
are guided by the love of God (Reg 8, 21, 555-6), followed by the only 


sciens neminem honorandum, qui Deum non honoraret, Archadium sub anathematis vinculo a fidelium 
separavit consortio (Ldl, 1, 495). 

*5 Also in this case is the example of Innocent applied: ...sanctus enim Ambrosius 
Mediolanensis episcopus maiorem Theodosium imperatorem. excommunicasse et post satisfactionem 
reconciliasse legitur (Ldl, 2, 97). Beulertz 1994: 17-8 mentions that Bernold, in the use 
of the example, moderates Gregory's argument. 

#6 Bonizo was apparently familiar with both the example of Innocent and the 
example of Pippin: Innocentius papa Archadium imperatorem, Theodosii Magni filium, pro eo quod 
Johannis Crisostomi depositioni interfuit, quam Theophilus Alexandrinus una cum aliis orientalibus 
patriarchis cum consensu. aliorum. episcoporum, sine assensu tamen. Romani pontificis dictaverat, 
excommunicavit eorumque depositionem. cassavit [...] Stephanus vero papa Karolum Pippini regis 
Jratrem a regno. deposuit et Pippinum in loco etus constituit (Ldl, 1, 608). 

^" Placidus deals with the example of Ambrosius: Unde factum est, ut religiosum princi- 
pem Theodosium publice excommunicaret et ab aecclesia segregaret propter Thessalonicensis videlicet 
civitatis excidium (Ldl, 2, 594). 

“8 Beulertz 1994 emphasises the reluctance to use the letter; it was only used as a 
florilegium in order to substantiate arguments for the right to excommunicate and to 
absolve the oath without mentioning Gregory. 

*9 Sigebert composed a not-extant answer to the letter, referred to in Sigebert's De 
viris illustribus, 104: Rogatu autem predicti viri [Henrici archidiaconi] validis patrum. argumentis 
respondi. epistule Hildebrandi pape, quam scripsit ad Herimannum Mettensium episcoporum in 
potestatis regie calumpniam. 

#50 The treatment of the historical examples are discussed in following chapters. 

31 Meminisse etiam debet fraternitas tua, quia maior potestas exorciste conceditur, cum spiritualis 
imperator ad abiciendos demones constituitur, quam alicui laicorum causa secularis dominationis tribui 


possit (Reg 8, 21, 555). 
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quote from Augustine in the entire corpus,” which condemns those 
who try to rule over others who by nature are equal (Reg 8, 21, 555). 
Only a servant of Christ can liberate the soul, and the rhetoric of 
subordination is evident in the characterisation of the Christian king 
as a suppliant asking for salvation.*? This feudal idea of subordination 
highlights the extent to which the king 1s dependent on the priest in a 
wide range of spiritual matters: ** for salvation, baptism, the handing 
over of the holy chrism, the performance of the Eucharist, the use of 
the power to bind and to loose (Reg 8, 21, 556), and for the ordination 
and deposition of priests (Reg 8, 21, 557). This part of the narratio ends 
with a third common-knowledge device: 


Who, therefore, who is even meagerly instructed may doubt that priests 
are to be ranked above kings? And if for their sins kings are to be judged 
by priests, by whom should they be more rightly judged than by the 
Roman Pontiff?*° 


This fifth narratio is by far the most detailed deliberation on the rela- 
tionship between the two powers in the letter corpus. Earlier attempts 
to compare these have largely refrained from specifying the functional 
differences and relied solely on the ontological differences.*° In this 
case, however, six cases of functional asymmetry between the sacer- 
dotal and the secular powers are outlined, all related to the question 
of gaining salvation. In addition, the introduction of the functional 
argument entails a further sharpening of the hierocratic theme, as the 
king is subordinated not only to the pope, but also to the lowest level 
in the sacerdotal hierarchy, the exorcist.*’ Furthermore, the section also 
explicates the elevated position of the pope in relation to other bishops 


?? For the use of Augustine in the polemical literature, see Mirbt 1888. See also 
Pelikan 1978. 

43 Preterea omnis rex christianus ad exitum veniens, ut inferni carcerem evadat, ut de tenebris in 
lucem tendat, ut de peccatorum vinculis in Dei iudicio absolutus appareat, sacerdotis opem supplex ac 
miserandus requirit (Reg 8, 21, 556). 

44 Feudal terminology permeates large parts of the letters to lay recipients, but 
the precise notion of ‘suppliant’ is most forcefully presented in the first letter to the 
German people. 

555 Quis igitur vel tenuiter sciolus sacerdotes dubitet regibus anteferri? Quodsi reges pro peccatis 
suis a sacerdotibus sunt iudicandi, a quo rectius quam a Romano pontifice iudicari debent? (Reg 8, 
21, 557). 

#6 See, for instance, the earlier polemical letters to King Henry IV and Hermann 
of Metz. 

57 Caspar 1924: 18 remarks the affinities with Pope Gregory I in relation to the 
pledge of faith. 
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in the sacerdotal hierarchy. While previous letters have relied on the 
vicar theory, which in turn was based on the ontological argument, 
the introduction of the functional scheme coupled with the notion 
of the ‘mother church’ enables the chancery to specify the structural 
relationship within the sacerdotal hierarchy. ‘The political ecclesiology 
of the letter thus further develops the strict separation between the 
secular and the sacerdotal powers proposed by the author of De ordi- 
nando pontifice? and Humbert of Silva-Candida."” 

The argument has its strong and weak sides and, paradoxically, they 
both stem from the same source. As a means for establishing the hierar- 
chical difference between Christian rulers and priests, the predominant 
theological argument clothed in feudal language is effective, albeit tau- 
tological. By defining the rex iustus negatively in relation to what he lacks 
to achieve salvation and reserving the performance of the sacraments 
for priests, an asymmetry is necessarily established because the ruler 1s 
dependent on the priests to meet the demands placed on the king as 
a rex iustus. This logic depends on the acceptance of the premises that 
are also brought to bear on the issue of excommunication. By defin- 
ing the power to bind and to loose as a sacrament, this power 1s not 
only invested with the symbolic authority pertaining to a sacrament, 
but also integrated into the functional scheme where the king is below 
the exorcist. The problem in this case as well is that these premises 
were never accepted by the royal party. The royal party developed a 
notion of sacral kingship and advocated the power of kings to perform 
spiritual tasks in their capacity as priest-kings. 

The next passage suggests the hitherto most extreme version of the 
hierocratic theme: ‘In sum, it is fitting that any good Christian whatso- 
ever should more appropriately be regarded as kings than should evil 
princes.” While the three reasons offered follow from the ontological 
argument—referring to tyrannical behaviour, the association with the 
devil, and damnation of ‘evil princes’’'—the political-ecclesiological 


55$? See above, 2. The early-period polemics and public-sphere formation: De ordinando 
pontifice (c. 1048). 

5? Gilchrist 1962c. 

#0... quoslibet bonos christianos mullo convenientius quam malos principes reges intelligi decet 
(Reg 8, 21, 557). 

‘6! For by seeking the glory of God the former rule strongly over themselves; but 
seeking not the things of God but their own [Phil. 2.21], the latter being enemies to 
themselves oppress others tyrannically. These are the body of Christ the true king, but 
those are that of the devil [1. Cor. 12.27]. The former exercise empire over themselves 


POLEMICAL WARFARE IN THE PAPAL AND ROYAL CHANCERIES 263 


implications of the passage become evident when it is remembered that 
one vital aspect of the hierocratic theme is the right of the papacy to 
define the notion of rex iustus.? Because the power is only formally 
defined, in theory there are no a friori restricüons to the extent of 
sacerdotal claims to secular power. Hence, if there is any truth in the 
claim that the Contest demanded the creation of a secular state, it 
can be traced back to this elaboration of the Humbertian separation 
of church and state: the state'** was forced to search for new sources of 
secular power, of which Roman law? and tribal-national justification 
of the secular ruler were two.**? 

The issue of ‘evil priests’ is then addressed, as an elaboration on 
another subject mentioned in the introduction. Because these ‘evil 
priests’ are simonists and intimately bound to the king as their head, 
it is, according to the chancery, futile to argue with them; only prayer 
can help to release them from the snares of Satan (Reg 8, 21, 557-8). 
Thus, the initial description of the supporters of the king as more 
‘ignorant’ than ‘unwilling’ to accept the ‘truth’ is repeated.'” This 
point also continues the third deductive line of argument, focusing on 


to the end that they may eternally reign with the supreme emperor; the latter’s power, 
however, so acts that they should perish in eternal damnation with the prince of darkness 
who is king over all the sons of pride [ Job. 41.25] (Isti enim gloriam Dei querendo se ipsos 
strenue regunt, at illi non que Dei sunt sed sua querentes sibimet hostes alios tyrannice opprimunt. Hi 
veri regis Christi, illi vero diaboli corpus sunt. Isti ad hoc sibi imperant, ut cum summo imperatore 
eternaliter regnent, illorum vero id potestas agit, ut cum tenebrarum principe, qui rex est super omnes 
filios superbie, eterna dampnatione dispereant (Reg 8, 21, 557)). The reference to Phil. 2.21 is 
found in seven other letters: Reg 1, 42; 1, 47; 2, 14; 2, 31; 2, 81; 2, 77; 6, 11. 

462 This letter does not contain this aspect, but it is found in several earlier letters. 

*5 Bock 1947: 301 and Strayer 1970, 1971 both refer to the extent to which the 
Investiture Contest forced the creation of the concept of the ‘state’. But because none 
of them define ‘state’ nor explicate the ‘stateless’ point of departure, it is therefore 
impossible to know what ‘creation of the modern state’ implies in the different cases. 
In general, one should be careful not to impose anachronistic notions derived from 
the modern state when dealing with the medieval state. For such approaches, see 
Barraclough 1948, 1966; Brackmann 1948; Joachimsen 1948; Mayer 1948, 1969; 
Mitteis 1948, 1975. 

46t See Gilchrist 1962c for an outline of the political ecclesiology of Humbert of 
Silva-Candida. 

465 See below, 5. Peter Crassus and the legal renaissance of the eleventh century 
(c. 1080-1084). 

466 See below, 7. The political-theoretical orientation of the late period: De investitura 
episcoporum (1109). 

167 Instead of offering arguments that might convince these priests to return to the 
papal cause, the passage 1s descriptive and serves to intimidate bishops and priests 
unsure of their loyalty from joining the royal party. 
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the enemies of the pope in general, but in this case the eschatological 
ramifications of associating with Satan are more prominent.” 

The sixth narratio elaborates on the ‘teacher’ and ‘doctor’ functions 
of the papacy. The teaching function is presented as a duty deriving 
from the papal primate and amounts to an exhortation that everyone 
remains at his or her station and instils humility into the emperor to 
hinder ‘floods of pride’ (Reg 8, 21, 558). In order to teach secular rulers 
the importance of humility, they should consider the dangers pertain- 
ing to this secular office because very few are able to find salvation.*? 
At this point, the third historical argument 1s introduced and furnishes 
evidence for the fact that in 


all authentic records we do not find (seven) emperors or kings whose 
lives have been so distinguished by religion and adorned by the power 
of miracles as was that of a multitude without number of despisers of 
the world.” 


The lack of miracles performed by secular rulers is in stark contrast 
to the saints of the church (Reg 8, 21, 559). Constantine, Theodosius, 
Honorius, Charlemagne, and Louis the Pious are presented as personifi- 
cations of the rex iustus; they are lovers of justice, defenders of the faith 
and the churches, but are still not performers of miracles." 

The outline of the ‘doctor’ function also reflects the concern with the 
saintly life: there are very few kings leading a saintly life and ‘from the 
time of the blessed Peter the apostle almost a hundred are reckoned 
among the most holy of men.’*” In offering an explanation for this, the 


“8 The passage indicates that the intended audience did not include the supporters 
of the royal party. 

469 Perspiciat ergo diligentes quam periculosa quamve timenda sit imperatoria vel regia dignitas, 
in qua paucissimi saloantur. . . (Reg 8, 21, 558). 

#70 A mundi enim principio usque ad hec nostra tempora in tota autentica scriptura non invenimus 
(septem) imperatores vel reges, quorum vita adeo fuerit religione precipua et virtute signorum decorata 
sicut innumerabilis multitudinis seculi contemptorum. .. (Reg 8, 21, 558). 

#7! “For which emperor or king has raised the dead, cleansed lepers, and given sight 
to the blind? Behold! holy church does, indeed, praise and venerate Constantine. of 
pious memory, Theodosius, and Honorius, Charles and Louis,—lovers of righteousness, 
propagators of religion, and defenders of churches; she does not, however, declare 
that they have been bright with so great a glory of miracles (Quis enim imperator aut rex 
mortuos suscitavit leprosos mundavit cecos illuminavit? Ecce Constantinum pie memorie imperatorem, 
Theodosium et Honorium, Carolum et Lodoicum, iustitie amatores christiane veligionis propagatores 
ecclesiarum defensores, sancta quidem ecclesia laudat et veneratur; non tamen eos fulsisse tanta miracu- 
lorum gloria indicat (Reg 8, 21, 559)). 

V? a tempore beati Petri apostoli ferme centum inter sanctissimos computentur (Reg 8, 21, 


560). 
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chancery refers back to the ontological difference in which kings and 
princes prefer carnal things whereas religious pontffs search for things 
that are God’s (Reg 8, 21, 560). Moreover, because of the importance 
of the ruler for the welfare of secular society, their sinful behaviour 
is punished more severely.*”? At this point, then, the ‘doctor’ function 
appears. Pope Gregory I is the authority, advising that those without 
virtue should be hindered from assuming office (Reg 8, 21, 560).”* The 
example of the biblical Kings Saul and David is meant to highlight the 
secular origin of kingship, the importance of the humble and virtuous 
character of the king, and the subordinate position of kings in relation 
to the Apostolic See.*” 

How should these instructions be evaluated? The antithetical rhetoric 
indicates the importance of this section,"^ as it is evident that Pope 
Gregory VII includes himself among the ‘holiest of men’,*”” and this 
by virtue of the function of the papal office."? In one reading, the 
historical evidence has a constructive function, as it capitalises on the 
symbolic power of the saint as example.*? The miracle section—in 
addition to its popular appeal**’—establishes the metaphorical link to 


#73 Timeant reges aliique principes, ne, quanto se celeris hominibus in hac vita preferri gaudent, 
tanto amplius eternis incendüs subiciantur (Reg 8, 21, 559). 

4174 The reference was used in the second German letter in order to justify resistance 
towards a tyrant. 

475 Quodsi ad apostolicam sedem, in qua rite ordinati meritis beati Petri apostolic meliores effici- 
untur qui Deum timent coacti cum magno timore veniunt, ad regni. solium cum quanto timore ac 
tremore accedendum est, in quo etiam boni et humiles, sicut in Saul et David cognoscitur, deteriores 
fiunt (Reg 8, 21, 561). 

?5 According to Schieffer 1989: 210, this is the polemical climax of the letter. 

#7 See Caspar 1955: 560, n. 1. Paul of Bernried in his Vita Gregorii VII papae refers 
to numerous miracles associated with the pope. 

18 To Schimmelpfennig 1994: 90-1, the passage is evidence for the ‘Amtsheiligkeit’ 
of popes. Dischner 1996: 182 refers to the liturgical and transcendental dimension and 
not to the ‘persönliche Erbheiligkeit’. 

49 For the ancient origin, see Brown 1971. Following Brakel 1972, Leo IX provided 
the basis for the reform papacy's focus on holy cults. With regard to Gregory VII, his 
sole focus was on Maria and Peter. Cushing 2001: 188 has recently remarked, correctly 
I think, that sanctity has been underestimated in the reform period. The main reason 
for this is the fact that it was not necessarily tied to place, but rather *was associated 
with events and deeds played out on a public, polemical stage as part of the universal 
institutional reform of the church...’ 

480 The miracle section thus popularises the theoretical discussion. Peter Damian and 
Bruno of Segni both use miracles to simplify theoretical points in dealing with simonia- 
cal priests. Whereas Damian shows tendencies of a critical approach to miracles—in 
the sense that not every miracle-story is considered genuine— Bruno seems to take the 
credibility of miracle-stories at face value. However, the more naturalistic and hence 
critical approach to miracles had to await the 12th century, although not even then was 
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the elaboration of evil kings and to the ontological sinfulness of the 
secular power.?! However, the section can also be seen as a response 
to the royal chancery’s effort to establish the notion of the priest-king 
precisely by referring to Saul and David.*? Consequently, the ontological 
and functional difference between king and pope established in the fifth 
narratio 1s not only historically affirmed, but also symbolically juxtaposed 
to St Peter and the example of Saul and David.*” Thus, the chancery 
uses the absence of sacral characteristics to prove that the kings cannot 
have any sacral function whatsoever.* However, the argument lacks 
clarity at best and is self-contradictory at worse. Basically, the argument 
depends on a characterisation of the secular ruler on the basis of the 
non-occurrence of traits that the secular ruler is a priori excluded from 
having. In other words, the argument is conditioned on an acceptance 
of exactly what it sets out to prove, namely the difference between the 
secular and the sacerdotal powers. 

Although the petitio includes the entire exhortative/instructive part, 
there 1s good reason for restricting the formal fetitio to the last two 
sections of the letter. It again addresses the eschatological dimension 
from the introduction with rhetorical and exhortative power, forcing 
the audience to choose between two paths, one of which disregards 
the ‘universal mother’, and consequently leads to exclusion from the 
‘flock of sheep’ and ultimately to a fall from grace. The last para- 
graph, however, outlines the other path, one of humility leading to the 
‘kingdom of eternal liberty’. The phraseology refers back to the first 
narratio, which established the divine foundation of the Roman Church. 
Propagandistically, while repeating the moral-theological invectives from 
the introduction, the petitio is no longer addressing Hermann. Rather it 
presents the moral-theological choice of salvation to ‘all Christians’, thus 
taking advantage of the communicative potential of the open letter. 


the Augustinian notion of miracle as an assertion of God’s omnipotence abandoned. 
On miracles and saints, see Bartlett 1983: 111-20, 1986; Ward 1987; Geary 1996a; 
Heinzelmann 2002; Heinzelmann and Herbers 2002; Herbers 2003. 

8! Due to their sinful ontology, even a rex iustus—personified by Constantine, 
Theodosius, Honorius, Charlemagne, and Louis the Pious—is subordinated to the 
pope. 

#2 Cowdrey 1998a: 615 is correct when remarking that Gregory was not concerned 
for the desacralisation of kingship, but for its moralisation. 

*5 For outlines of the Gregorian view of the origin of royal power, see Stürner 
1987: 132-6, 1991: 61-7. 

48t Similarly, and as emphasised by Ehlers 2000: 14, this section is a contribution 
to the discussion of the place of the laity within the church. 
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The petitio also offers a new argument, or to be more precise, the 
conclusion to an argument developed in two earlier stages, the argument 
for elective kingship.*? In fact, it can only be considered an argument 
if it is seen in relation to the overall scheme of the letter. In isolation, 
however, it reads as an exhortation: ‘Let not princes led, astray by carnal 
affection, set their own sons over that flock for whom Christ shed his 
blood if a better and more suitable man can be found." Two tenets 
of the Gregorian view on secular power need to be in place if this is 
to be regarded as an argument against hereditary kingship. First, the 
criteria for evaluating the most suitable candidate which are inherent 
in the transpersonal notion of rex iustus must be rendered credible. 
Second, the whole structural relationship between the two powers, as 
summarised in the phrase ‘mother church’, has to be regarded as the 
overall framework. The argument lacks legal references, and the whole 
criticism seems to be based on a theory of idoneity that refers back to 
the hierocratic theme." 

In conclusion, this second polemic letter to Hermann of Metz leaves 
the reader with an impression of ambivalence. The main intended 
audience is probably bishops and priests of uncertain party allegiance. 
The clerical supporters of the royal party, however, are hardly the tar- 
get audience. Several indicators attest to this. First, the effort to argue 
not only for papal supremacy over the secular power, but also for the 
exhaulted position of priests, can be seen as a polemical device for 
boosting the morale of supporters as well as convincing those who 
lack firm allegiance to the papal cause. Second, the reference to the 
adherents of the royal party as ‘unwilling’ rather than ‘ignorant’ on 
the one hand, and their characterisation as ‘evil priests’ not to be 
swayed by argument—only prayer—on the other, do not reveal any 
interest in trying to convince the opponents of the papal ‘right order’. 
The propagandistic campaign instigated by the royal party, along with 
the length and complexity of the second polemical letter, rule out this 
possibility and render it less likely that the papal chancery envisaged 
a wide audience for the letter. This circumscription of the audience 


*5 See Kern 1914: 57; Berges 1947: 196-7; Koch 1972: 23. 

86 Non carnali amore illecti studeant filium suum gregi, pro quo Christus sanguinem suum fudit, 
reponere, si meliorem illo et utiliorem possunt invenire (Reg 8, 21, 562). 

#7 In a letter sent at approximately the same time (March 1081), the question of the 
election of a new king after the death of anti-king Rudolf is considered more in detail 
and a second polemical argument regarding the royal election is offered (Reg 9, 2). 
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would also explain several characteristic traits of the discourse. The 
relative simplicity in terms of arguments (abstract moral-theology, 
history) and method (fourfold deduction, reverse deductive logic, ana- 
logical reasoning), presumes agreement on the premises if the conclusion 
is to be accepted. The two references to the symbolic supremacy of the 
papacy (the supplication and the miracles) and the lack of technical 
arguments—either legal or political-theoretical—also imply a friendly 
audience. The third indicator has to do with the division of labour 
that surfaces along with the polemical outburst in the early 1080s.*? 
Although the intention was hardly to outline a ‘systematic theory of 
papal-imperial relations’, the letter contains the most comprehensive 
discussion of these matters, thus preparing the way for the polemical 
elaborations.*” In particular, a notion of kingship derived from the 
‘Personenverbandstaat’—a hierarchical structure of personal loyalties — 
is replaced with a view of kingship as an institution.*”! 


The royal answer 


The papal initiative in the third phase of the public escalation deter- 
mined the nature of the debate. Not wanting to re-experience the 
scenario in the wake of the first excommunication of the king in 
1076, in which the royal chancery succeeded in swaying the allegiance 
of the German bishops partly due to their propagandistic campaign, 
the papacy took propagandistic initiatives in relation to the two most 
fundamental incidents of the period, namely the creation of the anti- 
pope and the second excommunication of the king. The reaction to 
the excommunication was initially confined to an imperial synod at 
Mainz—the proceedings of which were propagandised in three letters 
by Bishop Huzmann of Speyer, Archbishop Egilbert of ‘Trier, and 
Bishop Thierry of Verdun*?—and to the famous synod of Brixen (25 


488 Canossa was a turning point in this respect: after this, Gregory and Henry 
never again spoke in person, and the struggle was continued in the form of synodal 
negotiations as in Gerstungen-Berka and in the dialogue in the polemical literature 
(Schneider 1972: 217). 

"9 The ‘terse and hurried’ claims are applied to the question of excommunicated 
rulers (Peters 1970: 35). 

^? For a summary of the development of the political ecclesiology of the papacy, 
see below, Conclusion. 

9! Cowdrey 1998a: 633 simplifies when he finds that this idea dominates in Gregory’s 
political ecclesiology. 

#2 Codex Udalrici, 60-2. For a short treatment, see Vogel 1983: 201-9; Cowdrey 
1998a: 199—200. 
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June 1080); in addition to setting up Guibert of Ravenna as anti-pope 
Clement IH, the resulting synodal decree is important for elaborating 
on the theoretical side to the deposition of the pope, namely self- 
deposition.*? Around 1080, the royal letters start to address a wider 
audience, thus reflecting the new approach to public opinion. The let- 
ters from before 1080 include one from 1076 to the princes exhorting 
them to follow the king's example and render satisfaction to the pope 
(EPH, 14, 155),* and a note to Empress Agnes (1074-1076) in which 
the king orders that the matter of deserting bishops be discussed at a 
synod (EPH, 15, 155). 

The polemical campaign vis-à-vis lay people is launched with the 
dispatch of two letters to the Roman cardinals, bishops and laymen 
in 1081 and 1082,'? most likely intended for the politically powerful 
segment of the Roman nobility and clerics.* The initial propagandistic 
approach was basically moral-theological. The first Roman letter of 
1081,” in order to convince the powerful segments in Rome of the 
imperial ‘right order’, refers to two interrelated secular foundations of 
royal power. In the first letter, King Henry III is cited as an exemplum of 
a rex iustus, who ensured the welfare of the inhabitants of Rome.'? The 
concern regarding the welfare of the empire, along with the force of the 
example of Emperor Henry III, serves as a reminder of the hereditary 


55 EPH, 476-83. It was hoped that Hildebrand would remove himself by self 
deposition. And in spite of the subscription on behalf of the Roman cardinals by Hugo 
Candidus, the decree is quiet on the legal steps that had to be taken in case of a self- 
deposition. For views on the decree, see Vogel 1983: 214; Cowdrey 1998a: 201—203. 

** This, the shortest of all the letters meant for the public, is a manifest directed 
to a wide audience of lay people. Rhetorically, it is characterised by the use of irony 
(Erdmann 1939: 221). 

^5 Erdmann 1939: 222 underlines the different intentions of these two letters in 
how they negotiate peace. 

6 Ziese 1982: 79, 82, in addition to pointing to the sharpness and decisiveness of 
the criticism, suggests that the letters were written after having received indicators of 
their possible effect. 

??' The letter has survived in only one manuscript, Wolfenbüttel Helmstedt 1024 
saec. XII. Following Erdmann 1939: 221, nothing can be said of the manner in which 
the letter was diffused. 

?* ‘From many accounts of the elder nobles of our empire we have learned with 
what great fidelity and benevolence you honoured our father of sacrosanct memory 
and with what great acts of honor he advanced publicly and privately both the 
dignity of your church and the universal grandeur of the Roman name’ (Quanta fide et 
benivolentia nostrum sacrosancte memorie parentem colueritis, quantaque ipse honorificentia et ecclesie 
vestre dignitatem. et universam Romani nominis amplitudinem publice privatimque provexerit, plurima 
seniorum procerum imperti nostri relatione cognovimus (EPH, 16, 22)). 
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dignity that is associated with Henry IV.*” This notion of hereditary 
dignity—prefigured in the diplomas—was elaborated in terms of alien- 
ation in letter 11 to Hildebrand. ‘The Roman letter advocates a similar 
notion of heritage, which is linked to a differentiated transpersonal idea 
in which the empire as a transpersonal entity is distinguished from the 
king.’ This conception, in turn, has been regarded as an early indica- 
tion of the later Staufer notion of kingship.” If this is the case, letter 
ll is an even earlier expression of this Staufer notion.” The end of 
the letter indicates the importance of public opinion: the chancery is 
required to confront the rumours stating that the king’s intention is to 
diminish the honour of the commonwealth.°” 

The letter from 1082% starts by reminding the audience that ‘the 
Roman authority ought always to be strong in justice’, and continues by 
stressing that this was ‘hindered by a certain man’.’” Thereafter, these 
two elements are used to explain the hostile reception the king received 


from the Roman populace when he entered Rome the previous year 
(EPH, 17, 24).°°° Compared to the first letter, which holds Hildebrand 
responsible for breaking the ‘right order’, the second Roman letter 


599 Nunc vero, quoniam non nostra, sed dei virtute atrocissimorum hostium lam vilam quam superbiam 


Ferro truncavimus et menbra disturbati et disiecti imperii maxima ex parte composuimus, ad vos venire 
intendimus, scilicet ut debitam et hereditariam. dignitatem communi omnium vestrum assensu et favore 
a vobis accipiamus et meritas vobis gratias omni honoris genere impertiamur (EPH, 16, 23). 

°° This is the only reference to the empire as distinguished from the king (Müller- 
Mertens 1970: 281). 

°°! Koch 1972: 36 finds that rather than referring to the secular right to consent 
to a papal election, it refers to the heritable imperial honour and this is reminisent of 
the imperial ütle of the first Staufer king. 

?? However, the royal chancery's notion only contains the rudiments of the Staufer- 
theory. It is only with the De investitura episcoporum that the royal chancery presents a 
fully-fledged political theory. 

95 “They scatter word among you that we come meaning to diminish the honor of 
Saint Peter, the prince of the apostles, and through our own power to overturn the 
commonwealth of you all’ (... et in vos sparsere, eam adventus nostri esse intentionem, ut beati 
Petri principis apostolorum honor inminuatur et vestrum omnium res publica per nos evertatur. . . (EPH, 
16, 23)). 

50t The letter has survived in only one manuscript, London Lambeth Pal. 351 saec. 
XII. The letter was probably intended for oral promulgation at a Roman gathering, 
similar to the letter of 1076 (Erdmann 1939: 221-2). 

505 Auctoritas Romana semper vigere debet iustitia, et eo amplius universis gentibus, quo eius vel 
peccatum vel meritum subiectis recte vivendi aut est detrimentum. aut augmentum. Cuius rei nunc 
ubique videre potestis argumentum; videre quidem possetis, si non noceret vobis alicuius impedimentum 
(EPH, 17, 24). 

99? Cowdrey 1998a: 213 notes that the character of the manifesto—brief, hastily 
drafted, and restrained in tone—must be seen in the context of the unresponsive 
reception. 
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refers to the ‘machinations of this Lord Hildebrand’ as the reason for 
the fact that the Romans had been led astray and were unwilling to 
assist the royal cause (EPH, 17, 24-5). The invectives continue, first by 
means of a scriptural analogy which explains that this persecution 1s 
more cruel than the persecution of Decius (EPH, 17, 25). The purpose 
of the rhetoric is to force the Romans to agree to a synod in which the 
faith of Hildebrand is to be discussed.” 

Four arguments are thereafter offered to make the point that ‘you 
ought not reject this proposal’. First, the notion of sacral kingship 
resurfaces: ‘If it is righteous to heed a priest, it is righteous also to obey 
a king.?? Second, the allusion to sacral kingship is linked to the divine 
ontology of the royal office in the next passages through the two-sword 
theory on the one hand, and juxtaposed with Hildebrand's attempts to 
usurp both swords on the other.?'? In order to prove the legitimacy of 
King Henry and the illegitimacy of Hildebrand, the chancery writer 
refers to the divine judgement imposed on anti-king Rudolf of Rhe- 
infelden and stresses that the anti-king was ordained by the pope.?!! 
Third, the loyalty shown to King Henry III is presented as exemplary, 
as in the first Roman letter. This differs from the first letter, however, 
in that the exemplum is supported by hinting at a legal element tied to 
the royal office, namely the patriciate allotted to the emperor?" 


?" “If he can and ought to be pope, we shall obey him; but if the opposite is true 
in your judgement and ours, let another, one whom the church requires, be provided 
for the church’ (Si debet et potest esse apostolicus, nos sibi obediemus; sin autem, in vestro arbitrio 
et nostro ecclesie provideatur alius ecclesie necessarius (EPH, 17, 25)). 

508 Istud non debetis negare (EPH, 17, 25). 

909. Si iustum est sacerdotem servare, iustum est et regi obedire (EPH, 17, 25). 

91? ‘God has said not that one, but that two swords are sufficient. But Hildebrand 
intends that there be only one, since he struggles to ruin us, whom though unworthy 
God ordained king from our very cradle’ (Deus non unum, sed duos gladios satis esse dixit. 
Ipse vero unum fieri intendit, dum nos destituere contendit, quem deus quamvis indignum ab ipsis 
cunabulis regem ordinavit. .. (EPH, 17, 25)). 

911 ...et ordinasse cotidie ostendit, si perpendit aliquis, qualiter nos custodierit a Hildebrandi 
eiusque fautorum insidis: adhuc enim ipso invito regnamus, et militem nostrum, quem ipse periurum 
super nos regem ordinavit, et ordinasse cotidie ostendit. . .(EPH, 17, 25). 

?? “In the name of the faith which you kept for the emperors, our grandfather 
and our father Henry, and which you ought to keep for us and indeed did keep well 
until the time of Hildebrand, we ask that you not deny us our patrimonial honor 
bestowed by you upon us through the hand of our father' (Rogamus ergo vos pro fide, 
quam avo et patri nostro Henrico imperatoribus servastis et nobis servare debetis et bene usque ad 
Hüldebrandum servastis, ut paternum honorem nostrum nobis a vobis transmissum per patris manum 


non negetis.. . (EPH, 17, 26)). 
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None of these four arguments supporting the legitimacy of royal 
power are new, since all have been presented in the letters from 1076. 
Nevertheless, this second Roman letter is the first communication with 
a lay audience that sets forth the political-theoretical notion of the 
chancery, albeit in a condensed form. All three sources of royal power 
are included, namely royal heritage, sacral kingship, and the patriciate. 
However, two elements of the presentation have been adjusted to suit a 
lay audience: the use of King Henry III as an historical exemplum and 
the reference to the divine judgement of anti-king Rudolf?" 

In the last part of the letter, the focus is on Hildebrand. This time, 
the rhetorical invectives are replaced with arguments centering on the 
antithesis justice = royal party/power = papal party: “What does he 
gain by sacrificing justice for power?’ (EPH, 17, 26). The opinion of 
the pope is quoted verbatim, interpreted, and then contrasted with 
the scripture: 


Does he; therefore, wish to be more unjust, because more exalted? 
These are his very words, “That he ought to be judged by no one.” And 
his meaning is the same as if he had said: “He may do as he pleases 
[Proverbial]." But this is not the rule of Christ, where it is said, “He 
who is greater among you will be your servant [Matt. 20.26].” And so it 
is unjust for him who names himself servant of the servants of God to 
oppress the servants of God through his power [Lev. 25.46].^'* 


This passage is of interest on several counts. First, the quotation—most 
likely from the second polemical letter to Hermann of Metz, but also 
found in the Dictatus papae? ?— considers the *Nichtjudizerbarkeit of 
the prima sedes. By referring to the Christian ideal of piety contained in 
the papal title (servus servorum Det), the papal dictum is presented as an 
innovation.?^ Hence, the chancery qualifies the legal dictum that ‘the 
prima sedes ought not to be judged by none’, preparing the way for the 
later specification of this qualification in relation to certain institutions: 


513 


The reference to the divine judgment on anti-king Rudolf was first put forward 
in the polemical literature and its application in this letter perhaps indicates intellectual 
borrowing from the polemics to the royal chancery. 

514 Numquid ideo vult esse iniustior quia sublimior? Hec enim sunt verba eius: se a nemine 
iudicari debere; ef est sua sententia, quasi dicat: Quicquid libet, licet. Sed hoc non est Christi 
regula, ubi dicitur. Qui maior est vestrum, erit vester servus. Ideoque qui se servum servorum 
dei nominat, iniustum est, ut servos dei per potentiam opprimat (EPH, 17, 26). 

?5 819 Ouod a nemine ipse iudicari debeat (Reg 2, 55a, 206). 

95 See Zimmermann 1968: 206-7. 
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?* and the council of bishops.?? 


520 


namely the emperor?" the cardinals, 
In addition, this is the first time the royal chancery quotes verbatim, 
indicating the extent to which textualisation has changed the character 
of the public debate.??' This increasing use of verbatim quotes can 
best be explained in terms of the new demand for authenticity and 
verification, as a consequence of the ‘logic of public debate’. In this 
case, the quote from the papal letter is first contrasted to the Roman 
proverb and then to two scriptural quotes that, taken together, establish 
a metaphorical link to the initial antithesis justice/power. Polemically, 
the use of the Roman proverb not only popularises the quote, but 1s 
also central in the construction of the metaphorical interpretation: it 
detracts from the legal context of the paragraph and underlines the 
moral-theological implications and the absurdity of a servant who ‘may 
do as he pleases’. Compared to the correspondence of the previous 
period, this letter reveals a more pragmatic approach to the struggle in 
the form of practical efforts to resolve the schism through the synodal 
institution.’ The chancery needs to forge an argument that is able to 
convince an audience consisting of both lay and clerical elements. It 
is perhaps no coincidence that one of the two references to ‘canonical 
authority’ found in the letter corpus is in the petitio of this letter. The 
rhetorical effect of juxtaposing the judgement of his addresses and the 


?7 See below, 7. The political-theoretical orientation of the late period: De investitura 
episcoporum (1109). 

>18 Paradoxically, it is a papal writer, Deusdedit, who justifies the mandate of the 
cardinals to evaluate a pope: Deusdedit defines the prerogatives of the Apostolic See 
as belonging to the entire Roman Church, and not to the individual pope, and then 
specifies the Roman Church in terms of the cardinals. 

?? In a letter to Matilda of Tuscany from 1098, Hugo Candidus—one of the schis- 
matic cardinals—calls Urban a heretic and uses the synod of Sinuessa to repudiate the 
dictum that the ‘prima sedes ought not to be judged by no one’: the convoked bishops of 
the entire Roman Church has a mandate to judge the pope. The author of the Liber 
de unitate also uses the *heresy-clause' in relation to a pope and in a manner similar to 
Hugh: it is the bishops who are responsible for remedying the schism. 

9? The first German letter from the papal chancery referred to royal letters in order 
to present a more convincing case. Perhaps the royal chancery borrowed the technique 
from this widely-diffused propaganda. 

?! Whereas all mid-period writers are concerned with the function of the text in 
conflict solution, the most comprehensive theoretical reflection of the role of the text 
is put forward by the author of the Ziber de unitate. 

?? In addition to the reference to the divine judgement of anti-king Rudolf, this 
concern for offering practical solutions to the conflict is a second aspect that was much 
discussed in the polemics, for instance by Wenrich of Trier, Peter Crassus, Guido of 
Osnabrück, Guido of Ferrara, and the author of the Liber de unitate. 
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authority of the canons?? is to establish a link between the royal under- 
standing of the ‘right order'—now also justified according to canon 
law??'—and an eventual deposition of Hildebrand on the one hand, 
and the confirmation of such a judgement by the Roman audience 
on the other. 

'The discourse employed vis-à-vis the lay audience in the two Roman 
letters, then, basically amounts to a popularisation of the political- 
theoretical scheme found in the correspondence of the mid 1070s. In 
two instances the second letter transcends these confines. First, the 
introduction of Henry III as an exemplum attests to a conscious effort 
being made to adapt the discourse to a different audience. Second, 
and of arguably greater importance, is the effort made to provide 
argumentative confirmation by presenting the contrast between the 
scripture and the papal view, attested to by the pope himself in writ- 
ing. While the clerical correspondence was solely concerned with the 
legal possibility of passing judgement on the pope and stopped short 
of providing arguments for the unjust personality of Hildebrand, the 
second Roman letter pays a minimum of attention to the legal side 
and focuses on the personality of Hildebrand.?? This change of focus 
can partly be explained by the different audience of the two letters, 
and partly by the perceived need to answer the papacy's propaganda 
campaign regarding the illegitimacy of the anti-pope Guibert.” 


?5 “Let him be certain that his life will not be in danger, even if by your judgment 
and the authority of the canons it be decided that he ought to be deprived of his 
unjustly held dignity’ (Certus sit, quia nullum vite habebit. periculum, etiamsi vestro iudicio. et 
canonum auctoritate privari debet iniuste possessa dignitate (EPH, 17, 26)). 

?* Robinson 1978a: 104 suggests that the central argument in the 1076 letters—that 
Hildebrand had deserved deposition because he had attacked the king—recalls Decretum 
XV: 22, ‘that the adversaries of kings are to be excommunicated’. Although it is not 
entirely out of the question, the overall moral-theological tenor of these letters renders 
it more probably that Gottschalk only had Romans 13 in mind. 

?5 The suggested relationship between the second letter to the Romans and the 
polemic of Peter Crassus is treated below, see 5. Peter Crassus and the legal renais- 
sance of the eleventh century (c. 1080-1084). 

?* A survey of the distribution pattern shows that this effort drained the resources 
of the royal chancery: the only other lay letters of the period 1073-1093 are two 
administrative notes to the vassals of Westphalia (EPH, 19) and the officials and vassals 
of the March of Fermo-Ancona (EPH, 21). 
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In defending Pope Alexander HI’s excommunication of Frederick 
Barbarossa, John of Salisbury stresses: 'In this he has followed the 
example of his predecessor Gregory VII...’ Although John’s use of 
Gregory VII as exemplum does not necessarily signify that the papal 
party won the propagandistic warfare, it reflects the upheaval caused 
by the polemical warfare from 1073 to 1082. Basically, this warfare 
can be divided into three phases, each having numerous interrelated 
communicative, discursive, and societal implications. 

The first phase, 1073-1075, was characterised by the papal initia- 
tive to instigate the reform programme, resulting in the sending of 
polemical letters to Otto of Constance and King Henry IV regarding 
simony and priestly chastity. More important, perhaps, is the oral basis 
of this discussion, in the sense that the polemical letter was conditioned 
on prior synodal verdicts and ‘private negotiations’. Not surprisingly, 
the discourse in this phase has a definitively demonstrative tenor, 
being intended to strengthen the common reform identity by internal 
appeals. Consequently, in this phase the non-institutionalised public 
sphere explains why a clearly delineated compositional public sphere 
was found lacking: the target of the polemical letters was individuals 
diverging from the Gregorian reform programme. 

The second phase begins in 1076: the initiative lies with the royal 
chancery, in responding to the December letter to the king. Themati- 
cally, the confrontation is still restricted, focusing exclusively on subjects 
related to the excommunication of the king. Within these restricted 
confines, however, the royal initiative in the second phase is vastly 
expanded on the few, but nevertheless important, departures from the 
December letter. Hence, the four central aspects of the December 
letter—the two-sword theory, the notion of rex iustus, the hierocratic 
theme, and the salvation argument—as well as the methodical correlate 
in terms of deductive antithesis, the private-public causality, and the 
use of biblical history—are not only responded to, but also extended. 
Interspersed in the four royal letters of 1076 (nos. 10-13), new argu- 
ments and themes include an elaboration of the transpersonal notion 
of kingship, the alienation-clause, the patriciate (n. 11), episcopalism, 


57 John of Salisbury, Letters, 242, 474. 


276 CHAPTER THREE 


sacral kingship (n. 12), and the multifaceted view of loyalty, as well as 
the royal presentation of the two-sword theory (n. 13). Methodically, 
the deductive antithesis is still preferred, but its presentation is varied 
by the inclusion of dialectical reasoning and symbolic discourse, as 
well as inductive logic. In addition, the rhetorical arsenal is vastly 
expanded, introducing friendship-rhetoric (n. 10), a number of ad 
hominem approaches (personalisation, amplification, vituperation) (n. 13), 
reductio ad absurdum rhetoric, and the common-knowledge device (n. 12). 
The discursive development can be explained, in brief, by the replace- 
ment of the oral basis with a textual one. This, in turn, is related to the 
emergence of a polemical rather than a demonstrative discourse, since 
the discussion not only counters the textually-mediated claims of the 
opposition, but also extends the argumentative and thematic confines. 
Although the type of public sphere is still non-institutionalised, the 
‘logic’ has led to the need to appeal externally in order to strengthen 
the partisan identity. Consequently, the different compositional public 
spheres are identified as such by the opponent as a party. 

The argumentative repercussions of the public logic are clearly 
evident from the extent to which the papal response to the royal pro- 
paganda of 1076 shows the same tendencies as the initial royal answer 
to the December papal letter. Thus, the letter to Hermann of Metz 
elaborates on the papal primate in terms of the ‘teacher’ and ‘doctor’ 
functions, thereby responding to the appeal for loyalty in the royal letter 
to the German bishops. In addition, theological history supplements 
secular history, the salvation-argument achieves eschatological elements, 
and an attempt is made to undermine the royal invocation of sacral 
kingship by allotting a human ontology to the secular power. The new 
methodical/rhetorical approach in this letter is the dialogue, which was 
later frequently employed by the polemical writers. The open letters to 
the German people also introduced new arguments and methodical/ 
rhetorical approaches. With regard to the former, the first letter alludes 
to human laws as an epistemology, sets forth a legal argument for the 
papal primate and introduces the intentional argument. ‘The second 
and most propagandistic letter introduces near-contemporary history 
and sharpens the eschatological element by linking it to penance and 
salvation; however, it is perhaps even more important as a justifica- 
tion for the right of resistance, thus answering the royal propaganda. 
Thematically, the third letter is of interest because of its concern with 
the royal election. With regard to the methodical/rhetorical strategy, 
the first letter—in addition to employing dialogue and symbolic meta- 
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language—is the first occasion on which the opponent’s text serves as 
a premise for the argument, indicative of the textualisation of public 
debate. In short, in the second phase the ‘logic of public debate’ is 
responsible for discursive development. ‘This is seen not only in the 
thematic and methodical/rhetorical extension in a pro-and-contra 
scheme, but also in the discursive adaptations for persuading different 
political publics. 

Entering the third phase (1080-1082), the public sphere has become 
semi-institutionalised. Of course, the semi-institutionalised form did 
not suddenly occur in the wake of the second excommunication of the 
king in 1080, but was largely a result of the extent to which the second 
phase, over time, had changed the general conception of polemical 
warfare and public debate. In one view, the differences in relation to 
the second phase are not many: the epistemological basis is still the 
text and the discourse is polemical. This being said, there is a great 
deal more to the discussion of the 1080s than a mere continuation of 
patterns established four years earlier. One defining trait is the ongo- 
ing development of more differentiated polemical expressions. There 
is a profound difference between the papal campaign against Ravenna 
and the second polemical letter to Hermann of Metz, attesting to 
an increased familiarity with the polemical form. Another important 
insight into the discussion of the 1080s is gained by focusing on the 
relationship between the discussed themes and the level of public- 
sphere formation. While the debate of 1076 was exclusively concerned 
with aspects of the first excommunication, the thematic confines of 
the third phase have been altered as a result of the ‘logic of public 
debate’, introducing an aspect of competition. This, in turn, is related 
to the initial intellectualisation of the discussion. Basically, in the second 
phase the respective parties or compositional public spheres needed to 
appeal externally to a political public, while the increased competition 
for public favour in the third phase ignites a further discussion of the 
initial positions. Hence, the difference between the first (1076) and the 
second (1081) polemical letter to Hermann does not reside so much in 
new themes or arguments or innovative methodical/rhetorical strategies, 
but in the more consistent presentation of the hierocratic theme. Save 
for the concern with miracles and the concluding note on the royal 
election, the only new element in the letter is the presentation of the 
relationship between the secular and the sacerdotal hierarchies. ‘This 
attempt at argumentative elaboration 1s a result of textualisation and 
intellectualisation, partly in response to and partly foreshadowing the 
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ongoing discussion of these same subjects in the polemical literature. 
In short, if the period 1074-1081 witnessed anything like a ‘revolu- 
tion in the political thinking of the curia’,”® this revolution would have 
taken place in the second phase since most of these innovations were 
already in place by 1076. 

Turning to the Roman letters from 1081 and 1082, the royal response 
also reflects a re-conceptualisation of the contested issues in terms of a 
firm notion of the ‘right order’, mirroring the discussion in the polemi- 
cal literature. The textualisation of the debate is also evident in the 
fact that the chancery quotes verbatim from a papal letter, employing 
the quote as a vital premise in the argument. However, the discourse 
is still polemical and none of the chanceries engages in interpreta- 
tions that go beyond a simple juxtaposition of quotes. This third and 
arguably most important discursive trait of the Investiture Contest 1s 
reserved for the polemical literature, thereby manifesting how the ‘logic 
of public debate' led to a discussion of how to interpret the text. At 
this point, these compositional public spheres can be compared to 
textual communities, but with the crucial difference that the existence 
of several “Teiloffentlichkeiten’ results in the further development of 
the three discursive features—intellectualisation, textualisation, and 
interpretation. 

How do these findings relate to other views of the correspondence? 
With regard to the papal letters, there 1s no denying the narrow con- 
fines of the correspondence: the wealth of scriptural evidence has a 
counterpoint in the absence of canon-law evidence, few patristic quotes, 
and a rudimentary use of historical examples.” Needless to say, these 
reservations are right on the mark. What they fail to address, however, 
are explanations for the discursive characteristics that go beyond refer- 
ences to the education and the personality of Pope Gregory. The papal 
letters should not be approached exclusively on their own terms, but 
also need to be situated in relation to their public context. By analysing 
the correspondence of both chanceries, it has been possible to trace 
the different phases of public-sphere formation and their respective 
discursive traits. Because the papacy in the first phase had to respond 
to the allegations of the royal chancery—a campaign that basically used 
moral-theological arguments and stopped short of including legal and 


58 Robinson 1999a: 199. 
59 See above, Introduction. 
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historical arguments—there was simply no need to include these types 
of arguments in the answer. 

Moreover, because of the public and propagandistic nature of the 
debate, additional arguments would only have made it more difficult 
to present a hard-hitting message. Consequently, the only papal letter 
which introduces new arguments and elaborates on the moral-theologi- 
cal scheme is the second polemical letter to Hermann of Metz; this 1s 
partly to be explained by the fact that the papacy took the propagan- 
distic initiative in the third phase and was thereby free to define the 
discursive agenda. The reception of the letter in the polemical litera- 
ture 1s a powerful indicator of its success. Thus, from one perspective, 
Goez is correct when remarking that Gregory never indulged in a real 
dialogue with his letter partners, and that the chosen literary style—the 
stilus medium—was perfectly suited for a functional correspondence.?? 
From a different perspective, however, this view overlooks the extent 
to which the papal letters were fundamental for the restructuring of 
the public sphere by instigating a much wider dialogue that included 
the polemical writers. The chanceries displayed a remarkable ability 
to adjust the discourse to suit different audiences and it is this ability, 
as much as the substantial aspects of the letters, which accounts for 
their importance. 


539 Goez 1978: 209-12. 
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CHAPTER FOUR 


GEBHARD, WENRICH, MANEGOLD, AND GUIDO 
DEBATING THE PAPAL LETTER TO HERMANN OF METZ 


Introduction 


The public debate in the wake of the propaganda campaigns from 
the royal and papal chanceries led to an extensive polemical literature. 
The first manifestation of the new climate of discussion conditioned 
on the semi-institutionalised public sphere was the writing of the 
royal polemicist Wenrich of Trier. The Trier scholastic displayed an 
unprecedented familiarity with public debate, and his success as a 
polemicist can easily be gauged by the intensity with which Manegold 
of Lautenbach attempted to repudiate Wenrich’s Epistola four years later. 
But prior to the papal initiatives of the mid-1080s—the Liber canonum 
contra Heinricum quartum, and the texts of Anselm of Lucca, Bonizo of 
Sutri, Bernold of Constance, and Manegold—Gebhard of Salzburg 
(1066-1088) was very much alone in defending the Gregorian cause 
in Germany.' The ‘letter from the venerable Archbishop Gebhard of 
Salzburg to Bishop Hermann of Metz’, which was most likely written 
in the first half of 1081,? is arguably the most important defence of 
the Gregorian cause. Gebhard’s polemic is one of two extant replies to 
Bishop Hermann of Metz’s lost letter directed to Pope Gregory VII, 
the second being the famous papal letter to Hermann of Metz from 
1081.? The questions posed in Hermann’s letter indicate the upheaval 
caused by the excommunication of the German king, and in both cases 
the replies consist of argumentative support for the bishop in relation 
to the excommunication of the king. Gebhard’s reply was probably 
widely circulated since it has survived in six manuscripts in two different 


! According to Dempf 1929: 209, Gebhard was the most prodigious publicist of 
the papal party. 

? Mirbt 1965: 22. 

* For an analysis, see above, 3. Polemical warfare in the royal and papal chanceries 


(1073-1082). 
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manuscript groups.’ Gebhard also wrote a second letter to Hermann 
of Metz regarding the ordination of Guibert of Ravenna as anti-pope,° 


^6 


and perhaps a lost ‘history of the church schism’. 

Gebhard was of distinguished heritage, belonging to a noble Swa- 
bian family.’ It is possible that Gebhard, together with Altmann of 
Passau, received at least part of his education in Paris.” Perhaps he 
attended the school in Salzburg—a school that contributed to the 
cultural flourishing of the Ottonian period.? The archbishop played a 
vital role in the reform movement and contributed to the establishment 
of Salzburg as a reform centre, a position sustained by his successor, 
Thiemo (1090-1101).'? Gebhard was initially a supporter of the king 
and served as royal chancellor from 1060. The Southern German region 
was firmly in the hands of the king," and this relates particularly to 
the imperial bishoprics of Freising, Brixen, and Salzburg." In 1076, 


^ Francke 1891a distinguished between two groups of manuscripts, group A and B. 
Group A consists of Clm 15819, XI/XII; the ms. Montpellier nr. 221, XII; the Cod. 
Vindobon. Nr. 60, XIII. Group B includes the mss. of the monastery of Rein no. 23, 
XI; the Clm 14451, XU; the Cod. Admunt. no. 352, XII. The codex of Admonter 
1s contaminated and can, according to Schmale-Ott, not be included in this group. 
Francke follows the oldest codex, the Clm 15189, because this is closest to the authentic 
text, and in the recent edition, Schmale-Ott follows the edition of Francke with the 
exception of some minor alterations; see Schmale-Ott 1984: 17. Parkes 1992: 37 notes 
that the scriptorium in Salzburg early on used the new techniques of punctuation and 
space between words. 

? Hugh of Flavigny, Chronicon, 459-60; Codex Udalrici, 141-2. 

5* Manegold of Lautenbach characterises the work as a grand presentation of all 
aspects of the contemporary struggle: Contra quem quam impie eciam secundum leges seculi 
actum sit tocius quoque gestionem negocu, in quo decennio et eo magis in vila sancti pape non sine 
gravi quassatione sancte ecclesie laboratum est, ex hystoria, que viri in illas partes illustris et asper- 
rime in eadem ve pro iusticia fatigati Salseburgensis archiepiscopi esse dicitur, manifestius cognoscetur 
(Manegold, Liber contra Wolfelmum, 100—1). Because this is the only reference to the 
work, both Spohr 1890 and Steinböck 1972 are sceptical about its existence and sug- 
gest that Manegold refers to the letter to Hermann of Metz. It has also been suggested 
that Gebhard, after the second excommunication of the king, prepared a florilegium of 
authoritative passages (Fuhrmann 1982: 69). 

7 Bosl 1972: 1134; Steinböck 1972: 17-21; Robinson 1999a: 11. See also Freed 
1987. 

® Ehlers 1986: 105. Steinböck 1972: 24, however, although remarking that the 
sources are quiet on this, finds that it is not out of the question that Gebhard visited 
Notre Dame, the cathedral school of St Geneviéve and St Victor. Wendehorst 1959-61: 
149, however, rejects the suggestion that Gebhard could have studied in Paris. 

? Zelinski 1984: 98. 

10 Classen 1960: 59; Becker 1964: 151; Bosl 1972: 1141; Steinböck 1972. One side 
to the Gregorian reform movement in Salzburg was the production of the gigant bibles 
after the Italian model; see Ayres 1991: 147. 

! See Bosl 1972. 

? Stormer 1991: 521. See also Holzfurtner 1991. 
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Gebhard was one of thirteen German bishops who did not attend the 
council at Worms, and this refusal to take part in the condemnation 
of the pope marked his defection from the royal side. One year later, 
in 1077, he was expelled from his diocese, and did not return until 
nine years later.? Gebhard was one of three distinguished scholars 
(the others being Altmann of Passau and Adalbero of Würzburg)'* in 
the so-called ‘deposition faction’ at the election of anti-king Rudolf of 
Rheinfelden.” In spite of this, Gebhard was a highly regarded church- 
man. Both parties in the dispute acknowledged his intellectual abilities, 
including Bruno,'® Hugh of Flavigny,'” Manegold of Lautenbach,? 
and the author of the Liber de unitate (Ldu, 444). Gebhard belonged to 
a south-German Gregorian circle, including Bernold of St Blasien and 


Manegold." He was perhaps also part of the circle that sent the Saxon 


letters Bruno included in his book on the ‘Saxon war'.?? 


Gebhard's pioneering defence of the papal cause makes it particu- 
larly interesting to speculate as to the intended audience and possible 
diffusion of the polemic. Gebhard's letter has been considered a reply 
to ‘numerous of polemics of the opposite side’,?! of which Wenrich of 
Trier’s Epistola has been singled out by Mirbt as the main target.” It has 


3 After Gebhard changed sides, King Henry IV, in an effort to remain in control 
of the Salzburg environment, enlisted support by ministeriales which in turn resulted 
in warfare; see Arnold 1985: 229. For a general outline of the development of the 
‘nobles, ministeriales, and knights’ in Salzburg, see Freed 1987. 

^ Gebhard of Salzburg, Sigehard of Aquileia, Altmann of Passau, Adalbero of 
Wurzburg, Adalbert of Worms and Hermann of Metz left the royal side during 1076. 
However, only Gebhard of Salzburg and Altmann of Passau seem to have had spiritual 
motives for their opposition (Tellenbach 1993: 238, 247-8). 

5 Robinson 1999a: 170: “The electoral promises reveal the “deposition faction” 
using the canon law of the reform papacy to legitimate Rudolf’s election.’ In the 
1060s, Rudolf of Rheinfelden was a stout supporter of the king, but from 1069 the 
relationship deteriorated. The main reason was probably the different views on church 
reform held by Rudolf and King Henry; see Hlawitschka 1991: 175-221. 

16 Bruno, De bello Saxonico, c. 126. 

7 Hugh of Flavigny, Chronicon, 459: ... et quid ordinato vel ordinatoribus eius [Guibert of 
Ravenna] sentendum sit, Gevehardus Salzeburgensis episcopus, cuius vita speculum erat bonorum, 
interrogatus edicat. 

'8 Manegold dedicated his investiture polemic to Gebhard, Liber ad Gebhardum (Ldl, 
1, 308-430). 

Robinson 1985b: 66-8. 

2 Kost 1962: 109. See also Steinböck 1972: 128-9; Robinson 1978e: 103. 

?' Francke 1891a: 262: ‘quamvis non dubium sit, quin Gebehardus complura 
adversariorum scripta prae manibus habuerit... Mirbt 1965: 22-3, however, doubts 
this suggestion. 

? Mirbt 1965: 23. 
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also been cited as evidence of the central role played by the environment 
in Bamberg to inflame public opinion.? Was the polemic intended only 
for the south-German Gregorian circle, or was it, as suggested by Fauser 
and later Schmale-Ott, meant for the royal fellow-bishops?** Cowdrey, 
on the other hand, considers that it was meant for even wider circula- 
tion.” Although only tentative answers can be given to these questions, 
they are nevertheless of great importance in the effort to understand 
public-sphere formation and the consequences of the ‘logic of public 
debate’.”® Hence, these questions will be addressed in the following 
analysis, adding yet another aspect to those which have been of general 
concern in recent research, namely the features of argumentation and 
the canon-law argument. Spohr refers to it as a ‘real and deeply personal 
treatise’ intended as a public manifest stating the church political views 
of the Gregorian reform papacy.” The moderate” and human tenor of 
the treatise (Sprandel),? the high degree of reflection (Wattenbach and 
Holtzmann), clarity (Salloch),”' and precision (Steinböck)” displayed 
by Gebhard are also frequently praised. 


> Ullmann 1955: 351, n. 2. 

> Fauser 1935: 27; Schmale-Ott 1984: 17. 

3 Cowdrey 1998a: 229. 

°° The ‘logic’ in which the discussion justifies itself due to its importance for solving 
the conflict indicates a semi-institutionalised public sphere, providing the dynamic that 
explains discursive innovations. 

7 Spohr 1890. Kölmel 1993: 276 stresses Gebhard's moderate presentation of the 
Gregorian position. 

?5 Gebhard is, according to Mirbt 1965: 22, no fanatic and he even includes 
theoretical room enabling him to put forward a careful criticism of the pope. As a 
polemicist, he defends the Gregorian cause from his own point of view. The Carlyle- 
brothers stress the moderate strain in Gebhard's polemic, but finds that he, similar to 
Wenrich of Trier, succeeds better in stating his own case than meeting other's claims 
(Carlyle 1950d: 222). 

2 Sprandel 1962: 25 notes an early type of humanism, foreshadowing the human- 
ism of the 12th century. 

3 Wattenbach and Holtzmann 1967b: 398 talks about a ‘durchdachte Rechtfertig- 
ungsschriften’. 

3! Salloch 1931: 45, 75 observes the carefulness in choosing authoritative quotes, 
but criticises Gebhard’s reference to the excommunication of 1076 since Hermann’s 
questions dealt with the excommunication of 1080. 

® According to Steinbóck 1972: 9, the contending issues are put forward with a 
high degree of precision, and it is just this aspect that distinguishes Gebhard’s treatise 
from other polemics. 
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Gebhard’s polemic is an open letter? and largely follows the Bolog- 
nese format.** Thus, it opens with an exordium or salutatio, followed by the 
captatio benevolentiae, introducing eight narrationes consisting of the thirty- 
seven small chapters that together make up the letter. In this respect, 
the chosen literary form is well suited to the suggested practical purpose 
of the letter: a supplement to the papal letter to Hermann including 
suggestions for conflict solution.” The argumentative structure displays 
two characteristics. First, the overview attests to a well-structured letter 
in which each of the two main themes, the excommunication and the 
release from the oath, is allotted three narrationes. Second, the fourth 
and fifth narrationes, differ from the rest in terms of discourse. While the 
general characteristic of the letter resides in the formal-legal approach 
that abstracts and objectifies the contended issues, the function of these 
two narrationes 1s to historicise the theoretical elaborations. 


Salutatio 

‘Introduction’ (captatio benevolentiae): setting the communicative terms 
First narratio: the excommunication 

Second narratio: the excommunication and the power to bind and to 
loose 

Third narratio: the power to bind and to loose in canon-law terms 
Fourth narratio: proceedings of history and public opinion 

Fifth narratio: the canon-law legitimacy of anti-pope Guibert of 
Ravenna 

Sixth. narratio: the oath: the contextualising approach 

Seventh narratio: the oath: moral theology 

Eight narratio: the oath, the schism, and the ‘right order 

Conclusio 


33 Spohr 1890 claims that the letter was intended for a wide audience, serving as a 
public manifest for the Gregorian reform papacy. Steinbóck 1972: 131 finds that the 
address to Hermann is important because Metz's neighbouring dioceses was Speyer, 
Trier, and Verdun—dioceses that belonged to the royal side. Hermann was thus con- 
sidered as an important figure for diffusing papal viewpoints in these dioceses. See 
also Heidrich 1988. 

** Murphy 1981: 225. 

3 Already Salloch 1931: 45 notes the practical bent of the letter. Suchan 1997 
elaborates on this point and concludes that the letter was meant to serve as prepara- 
üon for negotiations between the two sides. 
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After the vocative greeting to Bishop Hermann of Metz (EG, 120), 
Gebhard states his reason for writing the letter: ‘Already a second time, 
beloved brother, you have asked me... to offer our opinion on this church 
conflict and what we find relevant, so that you can answer those who 
think and speak otherwise. The importance of instructing Hermann,” 
however, is only the first reference to public opinion, the second arising 
in the context of the need to offer a general repudiation of the ‘bishops 
of the opposing party’ (contrariae parties episcopi, EG, 120): 


...as frequently and politely as we asked them, we were not given 
the opportunity to reconstruct the concord of the church by us listening 
to them and they to us; we promised to accept their views without discord 
if it was possible to show that their side was right.?? 


To prove to Hermann that ‘dignified and reverend persons not only 
refrain from showing compassion, but also neglect justness towards the 
afflicted brothers',? Gebhard refers to an account of participants at the 
synod of Kaufungen in February 1081," including Archbishop Sigwin 
of Cologne, the Bishops Rupert of Bamberg and Huzmann of Speyer, 
the Bishop-elects Egilbert of Trier and Conrad of Utrecht (EG, 120). 
According to Gebhard, there was agreement as to the rules according 
to which the disputation was to be led: ‘...if their case could not be 
defended in relation to the ecclesiastical laws and customs, they would 
consent to the healthier opinion and not sustain the confusion..." 
These introductory passages are of considerable interest on several 
accounts. Compared to the justification clauses of the early-period 
polemics, Gebhard feels no need to justify the polemic.” Instead of 


59 Mandavit iam secundo karitas tua michi. . . indicare. . . quid in hac aecclesiae dissensione tenendum 
sentiendumque censeamus, ut respondere valeas his qui contraria sentiunt et locuntur (EG, 120). 

? Beulertz 1994: 19 observes that the polemics of Gebhard and Manegold of 
Lautenbach are two important contributions, in which any influence from the papal 
letter to Hermann of Metz (1081) 1s hard to detect. 

38... licet frequenter et devote orando, exorare potuimus, quatenus ad reformandam aecclesiae 
concordiam. et nos illos audire et audiri ab illis concederent, promittentes, si parti illorum iusticiam 
favere constaret, nos sine dubio sententiam illorum secuturos (EG, 122). 

39. Sed fortasse ignorantibus incredibile videtur quod dicimus, quippe tantae dignitatis et reverentiae 
viros afflictis fratribus non solum compassionem non exhibere, sed et tusticam denegare (EG, 122). 

4 The letter is probably influenced by the negotiations in Kaufungen (Steinbóck 
1972: 129). 

+... si causam suam iuxta leges et consuetudines aecclesiasticas defendere non possent, sanioribus 
illorum. consiliis acquiescerent, non confusionem hoc reputantes... (EG, 122). 

+ "This is a general trait of the mid-period polemics and can be explained by the 
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attempting to open the public room by quoting authorities (as Guido 
of Arezzo, the author of De ordinando pontifice, and Peter Damian do), 
Gebhard immediately directs the audiences’ attention to the ‘rules of 
the game’. Hence, on one level, Gebhard establishes the confines of 
the struggle, and outlines the endemic consequences of the existence 
of parties on a unified ‘right order’. On a different level, however, 
the aim of the letter—to convince Hermann of the papal idea of the 
‘right order’—leads into a description of the approach employed by 
the respective participants. Polemically, Gebhard levels two interrelated 
criticisms at the ‘bishops of the opposing party’. For once, their refusal to 
discuss the conflict on equal terms leads Gebhard to introduce tentative 
rules that are intended to structure the discussion." These rules entail 
formal as well as practical elements. With regard to the formal elements, 
in egalitarian proceedings the winner of the discussion is acknowledged 
by the opposition. This formal rule, which keeps the focus on the best 
argument, is then specified in relation to the substance of the argument. 
According to Gebhard, the discussion should be conducted ‘in relation 
to ecclesiastical laws and customs’. Although Gebhard is careful not 
to launch a violent attack on his opponent, there is no question as to 
where he places the responsibility for the schism. The writer’s concern 
with the ideal of an argumentative discourse is the basic structuring 
device of the letter.* 

While the first part of the introduction (ch. 1) addresses the asymme- 
try which characterises the encounter between the two parties, the next 
part (chs. 2-3) employs irony to highlight the absurdity of propagating 
opinions based on this asymmetry. Several techniques first seen in the 
papal and royal letters are employed to this end—praemunitio, antithesis, 
and reductio ad absurdum rhetoric. The chapter opens with a discussion 
of the ethical imperatives included in the different discourses. Anti- 
thetical reasoning is used to reveal the differences between the peaceful 


replacement of a non-institutionalised public sphere in the early period with the semi- 
institutionalised public sphere in the mid-period. 

5 There existed a set of agreed-upon rules that structured conflict solution. In this 
case, Gebhard underlines the breach of one of these rules: the promised symmetry of 
the negotiation in which ‘ecclesiastical laws and customs’ should be the final court of 
appeal is not upheld. The importance of these rules are exemplified in the description 
of the negotiation of Gerstungen in the Liber de unitate, the outline of the Ingelheim 
incident from the later letters of King Henry IV (EPH, nos. 37, 39, 40), and Hesso of 
Reims’ narration of the negotiations in Mouzon and Reims in 1119 (Zal, 3, 21-8). 

^ Hartmann 1997: 92 is thus correct when he claims that it is not just polemic when 
Gebhard accuses the opponents for using rhetorical means when attacking Gregory. 
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intentions of the papal adherents (EG, 122) and the uncompromising 
stance of the opponents. Gebhard is primarily concerned with the 
royal propaganda— this they propagate incessantly and not without 
effect *—and with the institutional steps taken to spread the message: 
replacement of bishops and usurpation of churches." 

Gebhard's references to public opinion not only confirm the exis- 
tence of a semi-insütutionalised public sphere, but serve as the second 
explanation of why a simple divergence of interpretation managed 
to cause a church schism.*? More serious, however, are the practical 
consequences for those holding the divergent view in the form of 
'replacement of bishops and usurpation of churches'. Hence, Gebhard 
is strikingly modern in his analysis of the schism since he explains the 
breakdown of Christian unity not only in relation to the intellectual 
schism, but also to the institutional consequences of the interpretative 
divergence. Rhetorically, the use of antithesis is subtle and lacks the 
usual concomitant ad hominem rhetoric. Gebhard treats his opponents 
with due respect, notwithstanding their failure to fulfil the requirements 
for symmetrical debate, thereby indicating a strong faith in his own 
powers of reasoning. Gebhard places the responsibility for the schism 
on those who diverged from the rules of the argumentative game, in 
the same paragraph as he specifies the royal attachments of the oppos- 
ing bishops, a juxtaposition that predisposes the reader to reject the 
arguments of these bishops. The question of perjury invokes a similar 
prejudgement of the royalist bishops, partly because it is closely linked 
to the party/unity antithesis and partly because it is vital in the analyses 
of the excommunication and the release of the oath.^? 


5 “We are, they say, the seduced and the seducers, the perjurers; we are responsible 
for the present schism’ (Nos seductos et seductores, nos periuros, nos imminentium malorum caput 
et causam esse testantur (EG, 122)). 

*© Quid sicut incessanter, ita nec inefficaciler docent (EG, 122). 

47 [n locis siquidem, de quibus nostrae partis pontifices expulsi sunt, doctrinae sibi locum vendicant, 
ibique in aecclesiis non suis oves ad se non pertinentes usurpatae predicatioms pabulo ad hoc usque 
informaverunt, ut pastores proprios non solum despicere, sed etiam persequi dignum arbitrentur (EG, 
122-4. 

** The reference to the propaganda that is ‘incessantly and not without effect’ might 
address Wenrich's polemic, but most likely refers to the entire polemical campaign of 
the royal party, including the royal letters. 

+ To Fauser 1935: 27, Gebhard displays a limitless faith in the force of logic. 

5 These instances of praemunitio point to the secular allegiances of the opposing 
bishops, thus preparing for the canon-law defence of the pope based on a legal delin- 
eation of the sacerdotal hierarchy below. 
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Gebhard then employs a combination of irony and sarcasm to high- 
light the absurdity in the accusations raised by the opposing bishops.?' In 
the last chapter of the introduction (ch. 4), Hermann is addressed directly, 
and asked to serve as mediator because of his ‘geographical vicinity’ 
(EG, 124-6). The next passage specifies the tasks of the mediator: 


... listen to them, what we want to hear from you; teach what you learn; 
inquire about what ecclesiastical sanctions they use to prove their case and 
repudiate ours, so that we can hear through you what we are prevented 
from hearing in person, and what we cannot effect through our own words 
[...] tell them: that we do not strive for innovation and the useless; tell 
them that nothing comes from us because it 1s from us, but from what we 
have heard and seen, and from what our fathers have told us [Ps. 77.3]; 
we do not grasp anything for ourselves; rather, we are free to take care of 
the traditions we have learned; we do not want a schism; we do not use 
argumentative subtlety [argumentationum versutiam] hostile towards the faith; 
neither our propositions nor our age indicate this [...] Our task and our 
effort is not to address the bad as good and the good as bad [Is. 5.20], 
but to act as emulators of our Lord, and, as far as it is possible, we will 
try to reprobate the bad and choose the good [Is. 7.15].? 


Added to the above delineation of two discourses, the last part of the 
introduction focuses on the communicative dimension, thus introduc- 
ing a pragmatic and institutional element. Spurred on perhaps by the 
fact that the royalist bishops of Speyer, Trier, Toul, and Verdun? were 
in Hermann's vicinity, Gebhard's concern to outline several aspects of 


?! The views of the opponents are ironically presented as conforming to the Christian 
truth: ‘It was proper and appropriate for our saviour, that you have accepted a pleni- 
tude of him [ Joh. 1.16]..." (Hoc bonum esset et acceptum coram Salvatore nostro, ut qui de 
plenitudine eius habundantius acceperunt. . . (EG, 124). Thereafter, the author, more sarcastic 
than ironic, addresses the Christian plight of his opponents: ‘Finally, when we are so 
obstinate that the word of the truth is not received [ Joh. 8.37], you yourselves should 
liberate the souls from impious unjustness [ Rom. 12.20]...’ (Postremo si tantae obstinationis 
essemus, ut veritatis sermo in nobis non caperet, ipsi tamen impiis iniquitatem. suam annuntiando 
animas suas liberarent. . . (EG, 124). 

9? audi ab eis, quod audiamus ex te, disce quod doceas; inquire, quibus aecclesiasticis sanctioni- 
bus causam suam probent, nostram vero improbent, quatenus per te illos audiamus, quos per se ipsos 
audire non contingit, et quod proprü oris officio impetrare non potuimus [...] dic, quia nichil novum, 
nichil inusitatum cudimus, nichil a nobis quasi ex nobis, sed quod audivimus et vidimus, quod patres 
nostri narraverunt nobis, nichil de nobis presumentes, sed potius contenti stare et lenere traditiones quas 
didicimus, nichil per contentionem, nichil per argumentationum versutiam, quae inimica est fidei; quod 
nec propositi nostri est nec aetatis [...] Nostri autem nec officii est nec studi esse debet, ut dicamus 
malum bonum et bonum malum, sed ut Domini nostri emulatores, quantum ipse concesserit, studeamus 
reprobare malum et eligere bonum (EG, 126). 

5 Steinbóck 1972: 133. On these bishoprics during the Contest, see Erkens 1987, 
1991; Heidrich 1991. 
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his notion of conflict solution is yet another indicator of the author’s 
ability to conceptualise the numerous facets to the schism. In addi- 
tion, it also indicates the extent to which the mid-period public debate 
encouraged reflections on discourse, thereby paving the way for the 
later more mediative polemics. The aims are first defined formally, to 
abstain from ‘innovation’ and the ‘useless’,* before they are substanti- 
ated; Gebhard repeats the reference to ‘ecclesiastical laws and customs’ 
by defining ‘traditions’ as ‘what we have heard and seen and from what 
our fathers have told us’. The argumentative rules are then addressed. 
Compared to the earlier connection established between a schism and 
an asymmetrical debate, Gebhard now specifies the type of argument 
involved by stating that ‘argumentative subtlety’ is endemic to conflict 
solution. This subtle attack on the use of rhetoric resembles Damian’s 
criticism of the use of rhetoric in spiritual matters, and the invectives 
addressed by Manegold of Lautenbach.” These ‘anti-dialecticians’, 
paradoxically, apply the same rhetorical devices that they criticise. The 
communicative importance of a mediator is evident too, literally forc- 
ing Hermann to take on the role by referring to the communication 
breakdown caused by party formation. 

Wenrich of Trier,” the suggested target of Gebhard, is also very 
concerned with argumentative rules in his Epistola —a text often 


** Gebhard thus addresses two important discussions in the royal and papal letters. 
These refer to the innovatory versus the conserving intentions of the papacy on the 
one hand, and the elaborations of the functional notion of Christian unity dealing 
with welfare as one facet of the concept of ‘utility’ on the other. 

* Although Manegold of Lautenbach’s investiture polemic, Liber ad Gebehardum, also 
displays a note of criticism in relation to dialectic, it is first and foremost the philo- 
sophical work Liber contra Wolfelrum that has been taken as evidence for Manegold’s 
anti-dialectical stand. For a short discussion of the anti-dialecticians, see below, 6. The 
‘right order of the world’ according to the De unitate ecclesiae conservanda (c. 1093). 

°° Wenrich was master of the cathedral school of Trier (Leyser 1965: 55; Erkens 
1987: 128). Sigebert of Gembloux's list of writers refers to Wenrich as an Italian bishop 
famous for his literary skill (De viris illustribus, 100). The only reliable reference to the 
author's activity as a scholastic at the school in Trier is that of Manegold of Lautenbach 
(Wolf 1955: 638). The ‘Trier region was a royal bastion throughout the Contest (Erkens 
1987: 129-30), characterised by an episcopal identity (Erkens 1991: 285; Haverkamp 
1991: 165-91). Wenrich's was one of many new appointments where the king sought 
candidates distinguished for their scholarship (Robinson 1911a: 276-7). 

>” The Epistola was composed in the wake of the Easter synod, 7 March 1080, which 
excommunicated King Henry and released his subjects from their oath to the king; 
for varying opinions see Wolf 1955: 638-40; Mirbt 1965: 25; Schmale-Ott 1984: 11). 
The polemic has been regarded as one of three letters concerning the decisions at the 
‘Reichstag’ at Mainz—the two others are the letters of Bishop Huzmann of Speyer 
and Bishop Egilbert of Trier—all intended for higher churchmen, clerics and the 
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regarded as a high point in the polemical literature.’ Similar to Geb- 
hard, Wenrich drops the justification clause and instead addresses the 
discourse of the public debate: ‘when we in order to defend you refer 
to the scripture and the authority of the holy fathers, they say: “this is 
what we want, that is what we ask for and wish for.” "? At the end of 
his polemic, Wenrich returns to this contrast between a demonstrative 
and an argumentative discourse: “With these and also different rea- 
sons they oppose the above chapters: firstly, they do not answer with 
words, but with tears; they do not act according to rational causes, but 
rather with sight.’° This passage largely speaks for itself?! Basically, 
the dichotomy includes the entire discursive scheme of oral and aural 
communication, with the concomitant rituals and gestures pertaining to 
the symbolic discourse. In this respect, Wenrich goes beyond Gebhard 
when it comes to reflecting on the relationship between argumentative 
and demonstrative approaches. Also compared with Damian? and 


people of Germany (Heidrich 1991: 194-6). The Epistola has been linked to the royal 
chancery (Koch 1972: 40), but the question of whether it represents the official royal 
view has yet to be solved. The polemic was meant for a large audience, and it was one 
of the most influential writings from the royal side (Fuhrmann 1975: 22; Struve 199 1a: 
468). The question of why the polemic was composed in the name of Theoderic of 
Verdun is also fraught with uncertainty. Robinson’s suggestion that it was an attempt 
to sway Theoderic over to the royal party (Robinson 1978a: 154—5) has been criticised 
by Erkens, who claims that it was precisely Theoderic’s uncompromising royal stand 
that caused Wenrich to write in his name (Erkens 1987: 132-4). 

58 Mirbt 1965: 24-5 concludes that not many were able to compose a polemic 
with such eminent qualities. This positive evaluation is representative of much early 
scholarship on the Epistola (Carlyle 1950d: 218, 222; Dempf 1962: 190; Manitius 1931: 
26; Reinke 1937: 56; Funkenstein 1938: 17-18; Wolf 1955: 638; Wattenbach and 
Holtzmann 1967b: 398). Morrison 1969: 345 is virtually alone in voicing a negative 
opinion; he maintains that in a period witnessing upheaval in traditional patterns of 
thought, Wenrich is a writer closely caught up in traditional concepts and thoughts. 
Recent scholarship is also positive, stressing that the author creates a theoretical space 
for manoeuvring in spite of voicing harsh criticism (Robinson 1978a: 126, 155), as 
well as admiring the general quality of the presentation (Erkens 1987: 129-31). Some 
of these qualities are addressed in more detail by Schmale-Ott 1984: 14—5, who high- 
lights the author’s literary autonomy on the basis of his moderate use of authorities 
and rhetoric. 

59... ad quae defendenda si eos ad librorum attestationes et sanctorum patrum auctoritates evocamus: 
‘Hoc vero, hoc est^, aunt, ‘quod volumus, hoc precamur et cupimus? (EW, 70). 

° His ergo et longe pluribus contra superiora capitula agentes rationibus, ad unum non verbis 
respondent, sed lacrimis, non rationibus agunt, sed suspirüs...(EW, 116). 

9! Struve 1989: 132 observes correctly that the passage refers to Wenrich's acknowl- 
edgement of the futility of arguing exclusively in terms of authorities. 

?? ‘Lest someone, however, accuse me of writing obscurely as they complain that 
perhaps I introduce too many citations from the canons, let them know that without 
doubt the reason is this: namely, that by frequent persuasion and advice I cannot bring 
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Lanfranc,’ Wenrich is in a league of his own. Furthermore, Wen- 
rich—similar to Gebhard—uses rhetorical ingenuity to address the 
subject, namely the crimes of Hildebrand. An introduction that reads 
like a letter of friendship*?'—referring to Prov. 17.17: A friend displays 
love at all times, and in an emergency he is like a newfound brother’ 
(EW, 68)—ends in an outline of the pope’s favourable attributes.® In 
antithetical fashion, Wenrich thereafter presents seventeen accusations 
levelled at the pope. However, since the ‘defence’ and the ‘attack’ are 
far from being symmetrical, Wenrich strongly advocates the anti-papal 
cause, without disclosing his partisan position. 


those with whom I am dealing to examine the sacred canons’ (Ne quis autem nos involuti 
voluminis arguat, dum admisceri his prolixiora canonum fortassis exempla conqueritur, hanc noverit 
proculdubio causam, quia nimirum hii, cum quibus agimus, ad inspiciendos sacros canones sepissime 
suadendo vel exhortando compellere non valemus (Damian, Letters, 40, 495)). Damian contrasts a 
demonstrative discourse characterised by uncritically lining up a wealth of authoritative 
quotes to an argumentative discourse in which ‘persuading’ (suadendo) and ‘advising’ 
(exhortando) are considered vital. To Damian, argument is clearly to be preferred, and 
he excuses his many citations—the demonstrative aspect—by contending that the larger 
part of the Liber gratissimus is characterised by an argumentative discourse. 

55 Lanfranc of Canterbury, in describing the Lateran synod of 1050 and the dealings 
with Berengar, tells that ‘the pope ordered me to rise, cleanse from myself the stain 
of base rumour, set forth my faith, and justify what I set forth by sacred authorities 
rather than by arguments’ (Lanfranc, De corpore, 413). See Cowdrey 1990. In a letter 
to Pope Alexander II from 1072, Lanfranc contrasts arguments and proofs (Lanfranc, 
The Letlers, 55). 

** See for instance Southern 1966; McGuire 1988; Jaeger 1998, 1994. 

® These are: (1) kindness, (2) ‘defender of the church’, (3) pious character, (4) 
concern for the church, (5) good work as an archdeacon, (6) personal Christian zeal, 
(7) reverence for the Lord, (8) righteousness in relation to his sheep, (9) eagerness to 
correct the wicked, (10) dedicated to love and all that is good, (11) withstands hate 
and detraction (EW, 70). 

% The accusations include (1) leaving the monastery voluntarily and thereby breaking 
the monastic rule, (2) involvement with secular environments and princes, (3) intemper- 
ance unbefitting to his office, (4) lack of due respect for fellow churchmen, (5) acting 
against the ‘people’ (gentium nationes), (6) seeking honour for the wrong reasons, (7) 
invading the kingdom by establishing alliances with wicked men, (8) simony since he 
paid his way into the papal office, (9) attempting, by means of alliances with secular 
lords, to achieve control of cities and castles, (10) showing disrespect for his monastic 
outfit by concealing it under expensive clothes, (11) attempting to confuse everyone, 
(12) effectuating the dissension in the kingdom by his own associates, (13) founding a 
party using legates, (14) contradicting what he had sworn privately and publicly—pub- 
licly praising the king, but privately displaying hate (HW, 76). The second aspect of 
the public atrocities is related to the inner ordering of the church: (15) disturbing the 
‘right order’, reflected in the schism between religious institutions and the concomitant 
confusion of religious life in its entirety, (16) holding direct responsibility for one death, 
and partial responsibility for the deaths of several thousand people (EW, 76-8). 
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The introduction, then, combines a private appeal to Hermann to 
act as mediator with a more general discussion that explores the intel- 
lectual nature of the schism. Gebhard has to direct a criticism at the 
royal bishops, but must at the same time refrain from making an attack 
that might alienate churchmen of uncertain partisan loyalty, including 
Hermann himself. One side to this attempt is to focus on the unwilling- 
ness of the opposition to discuss the matter on equal terms. Another is 
the careful use of praemunitio to invoke the party (royal bishops)/unity 
(papal side) antithesis. A third vehicle is the use of irony? Fourth, and 
in relation to the question of conflict solution, the entire introduction 
presents the royal bishops as being unwilling to seek a peaceful solution 
through discussion. ‘The instruction to Hermann to ‘inquire about what 
ecclesiastical sanction they use to prove their case and repudiate ours’, 
gives the impression that the royal bishops lack valid arguments. 


2. The excommunication 


The first narratio deals more in detail with the origin of the schism: the 
issue of communication with excommunicated persons.°® The conse- 
quences of failure to comply with this rule ‘that the Catholic Church 
has always applied’, are described as the ‘ruin of the people’, ‘the 
grounds for much wickedness’ (1. ‘Tim. 6.10), and the fruit of ‘the most 
bitter bitterness’ (Is. 38.17) (EG, 126-8). These biblical references are 
then juxtaposed with a paraphrase of Horace, that serves to remind 
the audience of the link between the origin of the schism and party 
formation: ‘What even the party adherents recognise, what also in this 
turbulent matter is done wrong by the subjects, falls rightly back on 
the heads that introduced the wrong teaching.” 


% The use of irony has often been seen as foreshadowing the 12th-century renais- 
sance (Reiss 1981). 

5 “This is the reason for the schism and the sedition: one does not abstain from 
excommunicated persons and teach that one does not need to abstain; we abstain and 
are convinced that one should abstain particularly from those excommunicated by the 
most important and first seat’ (Haec namque dissensionum causa est et seditionum, quod illi 
ab excommunicatis non abstinent et non abstinendum docent, nos vero et abstinemus et abstinendum 
persuademus, precipue ab illis, qui a precipua et prima sede excommunicantur (EG, 126)). 

®© quod aecclesia catholica semper tenuit. .. (EG, 126). 

7 Quicquid enim studia partium delirant, quicquid in hac rerum turbulentia a subditis perverse 
agitur, iuste redundant in caput perversa docentium (EG, 128). 
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This first approach to the question of excommunication displays 
several characteristic traits of Gebhard’s approach. Consistent with 
the formal outline of a symmetrical debate in the introduction, the 
discussion is of a general nature, mentioning neither King Henry IV 
nor Pope Gregory VII. An unattested reference to old custom serves 
to stress the contemporary consequences, as well as invoke a functional- 
hierarchical scheme for allocating the responsibility to the head.” By so 
doing, Gebhard masterfully opens for a polemical attack on the head, 
while freeing the subjects from any guilt because of their position in 
the social hierarchy.” A biblical passage—‘the iniquity stems from the 
older judges who are seen as the leaders of the people [Dan. 13.5]’ 
(EG, 128)—heightens the pressure on the royal bishops by referring 
to the moral-theological consequences of leading the people astray. 
This is partly a result of Gebhard's holistic notion of the schism as it 
relates to Christian unity, and partly a result of the emergence of new 
ways of conceptualising the relationship between the ruler and the 
ruled. ‘The same causal link between party formation, the origin of the 
schism and the concern regarding the ‘ruin of the people’ is used by 
Wenrich. However, it is doubtful whether Gebhard is addressing the 
royal polemicist, if only because the ‘Trier scholastic does not mention 
the issue of ‘communicating with the excommunicated’. 

Gebhard’s approach is mediative and attempts to clothe subjective 
invocations in an objective veil by referring to ‘ecclesiastical laws and 
customs’. This approach enables the author to balance between the 
necessity to appeal to a wider audience, in accordance with the com- 
municative features of the open letter, and to address Hermann as the 
private recipient. The initial description of the ‘ruin of the people’ 
is developed in the next chapter (6) along the lines of the functional- 
hierarchical scheme: if a schism can be resolved in terms of ‘custom 
of brotherly actions’ (more fraternis tractatibus), an agreement of the ‘her- 


7! Similarly, Wenrich of Trier only rarely mentions the pope and the king. 

? Different types of organical political-theoretical conceptions are common in 
the mid-period polemical literature, first and foremost in the writings of Guido of 
Osnabrück and in the Liber de unitate. However, it is only in the late period that more 
developed versions of the organical scheme appear, for example in the political theory 
of Hugh of Fleury and in the Orthodoxa defensio imperialis; see below, 7. The political- 
theoretical orientation of the late period: De investitura episcoporum (1109). 

7 The sociological approach of Gebhard was also evident in the initial outline of 
the double repercussions of the royal party’s propaganda campaign addressing com- 
municative as well as institutional ramifications. 


GEBHARD, WENRICH, MANEGOLD AND GUIDO 295 


alds of truth’ (veritatis precones) regarding the truth would be answered 
by agreement amongst the ‘people’ (populi), resulting in the return of 
the church to its old position and the preservation of the ‘old peace’ 
(antiquam pacem).’* Next, Gebhard tries to corroborate the universality 
of these rules: 


The apostles and their apostolic successors—the bishops of the Apostolic 
See—were our teachers, and in addition to these, and after these, the 
countless abundance of other Catholic Fathers [...] To contradict their 
rulings not through ignorance or neglect, but through conscious contradic- 
tion; what is that other than a blasphemous act against the Holy Ghost 
that has spoken through their mouths? [...] ‘That the mentioned Fathers 
are unanimous and have always forbidden this [communication with 
excommunicated persons] is not only known to those who have learned 
this from the scripture, but also to those uneducated and illiterate who, 
even though they are not familiar with the law, learn through old and 
eternal custom what is right.” 


Thus, Gebhard becomes more polemical, establishing a new rhetori- 
cal antithesis between the objective rules and their defenders, in the 
form of ‘we and our party’, and those shattering this ‘right order’. 
Consequently, the difference between ‘we’ and ‘them’ is not a matter 
of lack of learning or intellectual erudition, but stems from the partisan 
allegiance of the royal bishops. ‘The focus is on the ecclesiastical order, 
and Gebhard refrains from considering the secular sphere except as 
an explanation for the faulty notion of the ‘right order’ held by the 
royal bishops. Within this ecclesiastical order, the question of excom- 
munication is addressed by only one general rule, which states that 
the Catholic Church has always refrained from communicating with 
excommunicated persons. Hence, the ontological argument supporting 
the church’s power to bind and to loose, which is central in the papal 


™ Hi namque qui veritatis precones dicuntur, quibus credita sunt eloquia Dei ad euangelizandum 
populo Dei, si id ipsum dicerent omnes, et non essent. scismata in eis, st more speculatorum provi- 
derent, quatenus contentio inter eos aut non oriretur, aut orta collatis ex more fraternis tractatibus 
sedaretur, dubium non est, quin illorum in assertione veri unitatem unitas etiam populi sequeretur, 
et adhuc in suo statu permanens antiquam pacem optineret aecclesia, quae nunc inimicorum. suorum 
pedibus exposita inaudita contritione conteritur et incomparabili tam corporum quam animarum strage 
cruentatur (EG, 128). 

7 Apostoli nos docuerunt, apostolorum successores apostolicae sedis pontifices, preter illos, immo 
secundum illos aliorum patrum catholicorum copiosa multitudo [. ..] quorum sanctionibus non ignorantia 
vel neglegentia, sed studio reluctari quid aliud est quam in Spiritum sanctum, qui per os eorum locutus 
est, blasphemare?/...] Talia enim predictos patres concordi et assidua prohibitione vetasse non solum 
hi sciunt, qui ex scriptis illorum acceperunt, verum etiam rudes et inlitterati, qui etsi legem ignorent, 
tamen ea quae legis sunt ex inveterata et numquam mutata consuetudine didicerunt (EG, 128-30). 
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propaganda, is not addressed, and the focus is on two other aspects 
instead. On the one hand, the public consequences of breaching this 
‘old custom’ are highlighted, placing the responsibility on the heads 
of a functional hierarchy by referring to objective rules. On the other 
hand, this focus on the public consequences of the breach of the ‘right 
order’ serves a polemical purpose in highlighting a second feature of 
the proceedings, namely the extent to which a given approach to the 
epistemological hierarchy—‘apostles’, ‘apostolic successors’, ‘other 
Catholic Fathers’—results in the ‘conservation of the old peace’. The 
key term here is ‘brotherly custom',"? referring back to the formal 
procedure for conflict solution based on argumentative asymmetry, but 
now with the added dimension of scriptural authorisation. Like other 
polemics of the 1080s that manifested a longing for peace,’’ Gebhard’s 
letter replaces a discussion of the ontological source of the power to 
bind and to loose with a focus on objective processes of conflict solu- 
tion. In this manner, the letter supplements the ontological argument 
in the second polemical letter to Hermann with a consideration of 
party formation and its consequences." It should also be noted that 
several themes mentioned in the introduction are discussed, including 
the antithesis party/unity,” the notion of the ‘origin’ of the schism,” 
and the writer's views on the argumentative rules.?' The internal 
relationship between these three dimensions is causal and provides an 
important element in the argumentative consistency of this section: 
party > misinterpretation > schism. 

Gebhard’s initial reflections on the excommunication are similar to 
those of Wenrich of ‘Trier in their conceptualisation of the excom- 
munication in relation to the larger question of the ‘right order’. Both 


76 


Different versions of the brother allegory are found in all periods. ‘The flexibility 
of the allegory renders it useful in relation to numerous subjects, but it is primarily used 
in relation to simony and excommunication. It is found in the early reform polemic of 
Guido of Arezzo and in the late-period discussion Disputatio vel defensio Paschalis papae. 
Wenrich of Trier also applies the brother allegory, but not in relation to simony. 

7 Cowdrey 1998a: 215-6 particularly mentions the polemic of Wenrich of Trier. 

7 See above, 3. Polemical warfare in the royal and papal chanceries (1073-1082). 

? The antithesis is given authoritative attestation, while the polemical edge is sharp- 
ened as the existence of the party of the royal bishops enables Gebhard to redirect 
responsibility to the head, thus freeing the people from moral-theological guilt. 

» The origin of the schism that in the introduction was put forward by paraphrasing 
accusations from the opponents is specified by the treatment of the excommunication. 

8! The neglect to argue in symmetrical terms by the royal bishops is linked to their 
misinterpretation of the excommunication. 
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are also concerned with the customary aspect of the issue. But while 
Wenrich’s approach is presented as being ‘guided by reason’ and not 
concerned with objectifying the subjects by quoting authoritative 
epistemological sources, Gebhard relies more heavily on scriptural 
and canonical sources. Both writers appeal to the public; the use of 
common-knowledge rhetoric, the references to the people as victims 
of the schism, and the open-ended rhetorical questions that include 
the audience in a dialogue all indicate the extent to which the concern 
with public opinion informs the discourse of the mid-period. 


3. Wenrich of Trier's approach to the excommunication 


How does Wenrich of ‘Trier deal with the excommunication of the king? 
At the outset, he stresses the importance of discretion in the use of the 
power to bind, and establishes negative and positive moral-theological 
criteria for evaluating the excommunication. First, the pope's view 1s 
explicitly stated: “The Lord pope said: “When I have anathematised, 
then you are anathematised.” This thunder does not carry much danger 
because it inflicts terror? Then Wenrich tells that ‘he is not allowed 
to perform so easily, and neither can benedictions or maledictions be 
dispensed by fear so that he refrains from evaluating them in relation to 
their accomplishments in life [vitae merito], but according to the favour 
or hate of a given person...'? Basically, Wenrich offers to his audience 
a hypothetical scenario in which the power to bind is separated from its 
moral-theological aspects. Criteria for the legitimate use of the power 
to bind are therefore necessary. The negative criteria are of two kinds: 
those that prohibit excommunication without investigating the practical 
side of the matter, and those that attempt to eradicate subjectivity in the 
judgement. The positive criterion, the innovatory vitae merito,"* is a result 
of the objective approach, combined with the humanistic streak of the 
author. The notion of the ‘accomplishments of a life,’ then, attempts 


9? Quem’, inquit domnus papa, ‘ego analhemalizavi, et vos anathematizate.’ Hoc tonitruum non 
tantum portendit periculi, quantum incutit terroris (EW, 92-4). 

955 Non tam facile circumducitur nec suas vel benedictiones vel maledictiones ita temere dispensat, 
ut eas non ex vilae merito, sed ex uniuscuiusque vel favore vel odio... (EW, 94). 

9* Schmale-Ott 1984: 15 remarks quite correctly that the excommunication and the 
release of the oath are not only treated in light of papal or divine condemnation, but 
also in relation to the “Verdienst eines Lebens’. 
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to make the judgement more fair by establishing a criterion in which 
a wider temporal dimension, a ‘life’, becomes the basis for the moral 
evaluation. Wenrich’s humanism, then, amounts to an acknowledgement 
of the sinful human, and the appeal for discretion is thus the result of a 
pragmatic evaluation of human nature. Notwithstanding the polemical 
confines of this humanism, the conception has several similarities to the 
more highly developed humanism and the ‘humanisation of God and 
the divine’ of the twelfth-century renaissance.? Moreover, Wenrich's 
philosophical ethic resembles the Aristotelian notion of habitus serving 
as the basis for evaluating the moral worth of an individual: for Aris- 
totle, judgements of actions had to take into account the attributes of 
the person who is acting. In other words, a good man who erroneously 
commits an evil act is not to be condemned or reviled in the same way 
as a dishonourable man.*° 

This humanism, however, is only a minor element in Wenrich’s 
view of discretion. ‘The remainder of the narratio employs no less than 
eighteen references, most of them from the scripture, to outline differ- 
ent moral-theological facets of the notion of discretion as it pertains 
to excommunication: ‘Furthermore, the claim that excommunications, 
issued for private reasons or domestic injuries, have the force of damna- 
tion is neither attested to by the scripture nor confirmed by reason.’” 
The following eighteen references address two interrelated themes: the 
first 1s the idea of ‘verdict’ and the consequences of an unjust verdict; 
the second is the conception of God as the final judge. As for the first 
section, quotes from Pope Gregory I and Origen (EW, 94-6) are jux- 
taposed with Augustine’s remark that a believer unjustly anathematised 
is not injured, but that the injury falls instead on the person who issued 
the unjust excommunication.? With regard to the second theme, three 


® For a short discussion and references, see above, 3. The shattering of Christian 
unity: clerical chastity. 

8° This Aristotelian ethics was familiar to the 12th century through the writings of 
Cicero and Boethius and was applied by John of Salisbury and Abelard (Nederman 
1989/1990). Cicero assisted Aristotle in making room for the Christian notion of 
human sinfulness while retaining the basic insight of the politics that social and politi- 
cal relations are natural to man (Nederman 1988b: 14-5). See also Nederman 1989, 
1991, 1992; MacIntyre 1994. 

87 Porro ut excommunicationes, quae propter privatos motus et domesticas intentantur iniurias, 
damnationis vim optineant, nec scriptura testatur, nec ratio recipit (EW, 94). 

95 Beatus Augustinus ad Classicianum: Illud plane non temere dixerim, quod si quisquam 
fidelium fuerit anathematizatus iniuste, ei potius oberit, qui facit, quam ei, qui hanc 
patietur iniuriam (EW, 96). 
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references to Augustine’s De natura boni are followed by six further quotes 
from the great church father? before four scriptural references close 
the narratio (EW, 96-8). 

Wenrich’s analysis of the excommunication, then, takes as its point 
of departure a papal claim made in the second polemical letter to Her- 
mann of Metz: a sentence of excommunication is valid irrespective of 
the whether it is just or not. Wenrich does not question this mandate, 
derived from Matt. 16.19, but rather distinguishes between the formal 
power and the application of this power; by positing criteria for the use 
of the power, the specific verdict is questioned without compromising 
the potestas. Discretion and the need to evaluate the accused's ‘accom- 
plishments in life’, then, are necessary not only for the justness of the 
excommunication, but also for its effect. Despite this clever attempt to 
qualify the power to bind and to loose by subordinating its use to a 
set of moral-theological criteria, the argument has two weak points. 
First, even if the audience were to accept the discretionary notion, the 
premises for labelling the excommunication unjust and hence invalid 
are solely based on the author’s subjective allocation of the responsi- 
bility for the terror of the schism to Hildebrand. Moreover, Wenrich 
also fails to comment on the reason given by the papacy for issuing 
the excommunication: the king’s communication with persons who 
had been excommunicated because of simony?? Although the author 
deals briefly with these ‘excommunicated persons’ later in the treatise, 
the lack of consideration of the behaviour of the king is perhaps the 
weakest part of the argument because the entire discretion argument 
and the need to evaluate it in relation to the accused’s ‘accomplish- 
ments in life’ collapses when the discussion of the accusations levelled 
against the king is found wanting. This neglect is partly a result of the 
deductive method and its tendency to disregard the need to present 
proof, and partly a consequence of the objective approach that focuses 
on the formalities of the contended issues. This being said, Wenrich’s 
effort at discretionary qualification is the first serious attempt made to 
deal with the moral-theological aspects of the excommunication and 


8° One of the quotes, allegedly from Augustine’s Expositione psalmorum, has not been 
detected. 

? Wenrich's only references to simony are found in the rhetorical invectives directed 
at Pope Hildebrand. Due to the thematic comprehensiveness of the Epistola, the neglect 
to treat simony seems strange. However, simony was mainly discussed in the early 
period, before the discussion flared up again in the 1090s. 
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thus marks a turning point. Later, this focus on discretion was extended 
in a critical approach to the historical examples from the papal letter 
to Hermann of Metz.?! 


4. The excommunication and the power to bind and to loose 


The first part of the discussion of the excommunication was primarily 
concerned with the effects of the misinterpretation. In the second nar- 
ratio, which starts in chapter 8, Gebhard opens with a reference to an 
interpretative divergence in relation to the power to bind and to loose: 
‘For we have heard that certain clerics of the opposite party refer to 
their knowledge, which is collected from all over the holy scriptures, in 
order to restrict bishops who are rash in issuing sentences in which they 
without consideration bind and loose.” Gebhard then paraphrases the 
moral-theological rationale of this discretion argument: the welfare of 
everyone is conditioned on restricting prelates from acting rashly and 
on ensuring the welfare of innocent subjects.” The argumentative chal- 
lenge is thus twofold. Firstly, the discretion argument is valid because 
it is to be found ‘all over the holy scriptures’. Secondly, Gebhard’s 
moral-theological argument is deduced from discretion. In address- 
ing the arguments of the opposition party, Gebhard first mentions 
that ‘those who introduce this as proof, do not derive “good” from a 
“good” ?* before going on to explain the reason for these differences 
in interpretation: 


...they only present to their listeners the passages which sustain their 
own opinion, others are passed over in silence; passages that the Catholic 
Fathers have constituted in this matter and are necessary to diminish this 
schism; without which a just decision is impossible.” 


?! The most sophisticated are arguably those of Guido of Osnabrück and the author 
of the Liber de unitate; see below, 6. The ‘right order of the world’ according to the De 
unitate ecclesiae conservanda (c. 1093). 

?' Audivimus enim quosdam contrariae partis clericos de sua scientia gloriantes id studii habere, 
ut de sacris undique codicibus illas sententias colligant, quas sancti patres ad cohibendam illorum 
sacerdotum intemperantiam condiderunt, qui in proferendis sententits precipites sunt, indiscrete ligando 
vel solvendo (EG, 130). 

?5 Vere in his ut in omnibus laudabiles atque amplectendae illorum sententiae, qui sic omnium 
curam. gerebant, ut et prelatos a precipitatione compescerent et subiectorum. innocentiae. defensionem 
necessariam providerent (EG, 130). 

9* Terum illi, qui ad hoc quod persuadendum susceperunt isla introducunt, bono non bene utuntur 
(EG, 130). 


» Ouod in hoc profecto patet, quia illas solummodo sententias, quas suae persuasioni commodas 
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Argumentatively, the practical aspect of the criticisms of the opposite 
party is hardly touched upon and the entire counter-argument is based 
on formalities. With regard to the first challenge, Gebhard successfully 
undermines the authoritative force of the passages ‘collected from all 
over the holy scriptures’ by contending that they are chosen only to 
sustain their own opinion while the important passages are left out. 
This approach, moreover, is contrasted with Gebhard’s own hermeneu- 
tical principle, in which the selection of scriptural passages should be 
chosen in accordance with three criteria. They should: (1) refer to the 
case; (2) be necessary in order to diminish the schism; (3) be pertinent 
for reaching a just decision. While the first criterion argues in favour 
of a contextualised approach, the last two integrate moral-theological 
aspects and therefore address the second challenge, namely the ques- 
tion of discretion. While Gebhard deserves the credit for introducing 
an entirely new approach to the question, one that goes beyond the 
demonstrative battle over authorities that is evident in the royal and 
papal letters, this approach is far from flawless. Because Gebhard, by 
focusing on the random selection, claims that ‘others are passed in 
silence’, it begs the question: ‘What passages?’ The failure to specify the 
relevant passages not only undermines the argument, but also contra- 
dicts Gebhard’s own argumentative rules that stress the right to voice 
one’s own opinions. This failure to address the substantial side of the 
issue is unfortunate because the basis for the encounter is two different 
substantial views of excommunication, those proposed in the royal and 
papal letters respectively. In short, although a formal approach criticising 
the hermeneutical method of the opponents is of interest, in view of 
its pre-scholastic subtlety, it is doubtful whether a defence resting only 
on formalities would convince those unsure of partisan loyalty of the 
justness in excommunicating the king.” 

In the next passages, Gebhard develops his formal approach, first 
by remarking that ‘we certainly do not have to tell them where to find 
these [passages]’.°”’ Thus, the above criticism of the ‘royal bishops’, 
which focuses on the conscious failure to state the truth in spite of 
adequate learning, is reintroduced: 


existimant, auditoribus suis inculcant, aliis prorsus silentio oppressis, quas nichilominus patres catholici 
de eadem ve statuerunt, quaeque ad hanc litem. dirimendam ita necessariae sunt, ut nullo modo sine 
illis iuste diffiniri valeat (EG, 130-2). 

°° While the mid-period polemics apply formal-legal arguments to a greater extent, 
these are only seldomly seen as adequate and in most cases supplemented with more 
traditional moral-theological arguments. 

9 Quae vero illae sint, nequaquam a nobis docendi sunt (EG, 132). 
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They themselves know namely better than we that several doctors of 
the church in a number of ways and with different words have stated 
that, if a schism regarding the sentence of excommunication appears, 
both parties’ assertions are to be carefully examined through a canonical 
investigation so that the sentence of excommunication either is proved or 
amended [....] Even though they know very well that it is acknowledged 
from ancient times that the sentence of the pastors, just or unjust, 1s to 
be respected...” 


Rhetorically, the use of the common-knowledge device is an effective 
way of countering the intellectual intentions of the opposite party, 
functioning as a polemical device vis-à-vis a wider audience.? Far from 
concealing a lack of arguments, however, it is a rhetorical prolonga- 
tion of the formal criticism. By providing a rudimentary answer to the 
question ‘what passages?’, the canonical strategy for conflict solution 
falls into the confines of the attempt to forge objective solutions for 
restructuring the ‘right order'.'? The second argument is perhaps more 
difficult to understand. Legally, it answers the discretion argument by 
invoking the principle of absolute obedience to the head or pastor. 
The ruling is also consistent with Gebhard's initial explanation of the 
schism, namely that the excommunication is not respected. But then 
the insistence on the importance of scrutinising all sides of the case in 
a sentence of excommunication is rendered meaningless. In relation to 
the general concern with conflict solution, as well as in terms of the 
following specification of the formalities necessary for a just verdict, 
the argument is ambivalent at best and reveals a logical short-circuit 
at worst: 1f the excommunication has to be respected irrespective of its 
justness, then the eventual justness stemming from a canonical discus- 


98. Ipsi enim melius nobis sciunt multos aecclesiae doctores multis modis et verbis hoc instituisse, 
ut, st quando de sententia excommunicationis contradictio oboriretur, canonicis discussionibus utriusque 
partis diligens examinatio fieret, et sic excommunicatoris sententia aut probaretur aut emendaretur 
[...] Cumque minime ignorent hoc etiam antiquitus. scitum esse, quod pastoris sententia sive tusta 
sive iniusta timenda. tamen sit... (EG, 132). See Urban I, Epist. I 154, c. 8: Valde enim 
timenda est sententia episcopi, licet iniuste aliquem liget, quod tamen summopere 
praevidere debet. 

9 Thus, Gebhard constructs the very same public opinion that he claims already 
exists, and by inviting the audience to ride the bandwagon of public opinion, the 
audience is invited to take part as the final judge as a political public. This rhetorical 
device is applied by the polemicists in all periods, but it 1s particularly noticeable in 
the mid-period writings. 

10 Later, this institutional framework is elaborated and a polemical function is 
added in the treatment of the case of anti-pope Guibert of Ravenna; see below, 6. 
The canon-law legitimacy of anti-pope Guibert of Ravenna. 
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sion would not account for much. In this matter, Gebhard faces similar 
argumentative problems to those faced by the Gregorian reform papacy 
as a result of their application of the dictum ‘pastoral sentences, just 
or unjust, are to be respected." T'he dictum was criticised by Pseudo- 
Udalric with regard to the failure to allow for a certain discretion in 
the synodal prohibition of clerical chastity from 1074 or 1075.'?' The 
problems faced by the papal chancery have precisely to do with the 
ambivalence between the legal and the moral-theological aspects of 
discretion.' The legal aspects of the ruling, taken in isolation, situate 
papal statutes at the top of the jurisdictional sacerdotal hierarchy. And 
while Gebhard is able to integrate discretion into the procedural frame- 
work pertaining to the validity of a sentence of excommunication, the 
welfare aspect is lost from sight because it basically refers to practical 
consequences of the excommunication and is thereby impossible to 
include in the formal scheme. It is precisely these consequences which 
are Wenrich’s concern. ‘This being said, Gebhard’s new approach is a 
forceful supplement to the papal response to Hermann: while the pro- 
pagandistic tenor of the chancery’s reply was intended for a relatively 
wide audience, the complexity of Gebhard’s reasoning, along with 
his recurrent focus on the role of the intellectual in conflict solution, 
attests to the emerging division of labour in the period. It should also 
be noted that this ambiguity was later resolved by Gratian by exploring 
the meaning of ‘fear’ and by differentiating between different types of 
verdicts.'? In conclusion, there is perhaps a grain of truth in Morrison's 


10! The synodal ruling is the point of departure for the entire polemic: ‘When you, 
O' father and Lord, recently sent me the decree of the continence of the priest, from 
discretion I discovered something different, and fear and sadness shook me.’ Pseudo- 
Udalric then explains the cause of this fear: “This fear appeared because it is written: 
“The sentences of the pastor, just or unjust, are to be respected”? (Timor quidem propter 
hoc, quod dicitur. Pastoris sententia swe iusta sive imusta timenda est (Pseudo-Udalric, Epistola 
de continentia clericorum, 203—4). While Gebhard probably refers to a letter of Urban I, 
the dictum is in this case most likely from Gregory I, Homilia in Evangelia, col. 1201b: 
Sed utrum iuste an iniuste obliget pastor, pastoris tamen sententia gregi timenda est, 
ne is qui subest, et cum iniuste forsitan ligatur, ipsam obligationis suae sententiam ex 
alia culpa mereatur. Thereafter the pope is accused in person: “You have diverged 
profoundly from this, as you—instead of appealing to clerics to abstain from marriage 
as you should—-set out to impose this imperious ruling with violence’ (Pseudo-Udalric, 
Epistola de continentia clericorum, 204). 

'"? See above, 3. Polemical warfare in the royal and papal chanceries (1073— 
1082). 

103 Gratian’s point of departure is both the contradiction between Gregory and 
Urban's claim that an unjust sentence should be feared and authorities which state that 
one may appeal a sentence. According to Gratian, to fear a bishop's unjust sentence 
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negative judgement: not even one of Gregory VII's most ardent sup- 
porters accepted and understood the institutional ramifications of the 
pope’s actions in relation to King Henry.'* 


5. The power to bind and to loose in canon law 


Gebhard’s canon-law discussion is important not only in terms of the 
argumentative force, but also because it remedies a weakness in the papal 
propaganda, the lack of canon-law basis.'°° The canon-law discussion 
has been highly regarded, but never analysed in relation to the develop- 
ment of the public debate in the 1080s.'°° Thus, Fauser contends that 
the consistent use of canon law adds clarity to the polemic,'” while 
Schmale-Ott suggests that it adds a calmness and objectivity to the dis- 
cussion; Gebhard's skill is manifested in the extent to which emotional 
issues are generalised, objectified, and rationalised, attesting to a frame 
of mind ahead of its time.'? The canon-law defence occurs in the 
third narratio and it 1s introduced (ch. 10) by a new paraphrase of the 
opponents’ views: *... when an excommunicated person only with his 
own words provides an assurance that he has been unjustly excommu- 
nicated, then the sentence of excommunication is to be deemed invalid 
too.’! The author thereafter provides a preliminary response, directing 


means to hold it in contempt out of pride, and such a sentence may be ignored. 
However, the cases in which an excommunicated person must obey until examined, 
are the cases where he is to blame for the sentence, even if it is wrong (Winroth 2000: 
78-9). 

104 Morrison 1969: 399. 

10 Robinson 1978e: 101 observes that the relatively small amount of canonical 
excerpts in Gebhard's Epistola is with few exceptions also found in the “Schlettstadter 
Codex", a canon-law collection from the South German Gregorian circle including 
Bernold of Constance and Bernard of Hildesheim. 

106 Gebhard prefers theological-canonical arguments instead of appealing to the 
Germanic ‘right of resistance’ (Vogel 1983: 252). 

107 Fauser 1935: 26. 

108 Schmale-Ott 1984: 17, 20 claims that Gebhard's is the most convincing defence 
of the ideas of Gregory. Because he takes criticism into account, the polemic is very 
convincing, and along with the Epistola of Wenrich, it belongs among the most sophis- 
ticated literary pieces from the Investiture Contest in Germany. 

109 [llis autem, qui haec ad suae partis adiumentum plus aequo intorquent, cum tali moderamine 
assensum prebemus, ut nequaquam ultra terminos constitutos illorum vestigia prosequamur, non adicientes, 
ut hoc ex illorum documentis subintellegamus, quod iam suos auditores subaudire fecerunt, hoc scilicet, 
ut, si quis excommunicatus iniuste se excommunicatum nudis tantum verbis asserit, excommunicatoris 
sententia. protinus irrita iudicetur (EG, 132—4). 
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attention to the logical breach in reasoning: ‘If this is a consequence, 
no excommunicated can be absolved because none of them has the 
right to issue a verdict.”!'° By reintroducing the notion of symmetrical 
argument, a second preliminary comment addresses the need to establish 
legal formalities in relation to the question of excommunication: ‘It is 
stated that one is not a just mediator if one only listens to one party, 
and does not pay attention to the other’!!! 

The argumentative consistency of Gebhard’s letter, moving from 
the formal discussion of the power to bind and to loose in relation to 
hermeneutical method to the canon-law concern with a number of 
legal formalities, is sustained by being structured according to the initial 
key phrases ‘argumentative rules’ and ‘objectivity’ on the theoretical 
level, and the practical implications of the theoretical elaboration of 
‘party’, ‘mediator’, and ‘conflict solution’. By linking this to divergences 
in hermeneutical method, Gebhard prevents the polemic from becom- 
ing yet another demonstrative confrontation in which authority battles 
authority. Instead, attention is focused on explaining the underlying 
reasons for the different interpretations of the ‘right order’. Moreover, 
one of these reasons is the failure of the opposite party to adhere to 
the symmetrical rules and the proper hermeneutical method, and the 
explanation of this conscious divergence lies in the secular orientation 
of the royal party. 

The multifocal approach—addressing Hermann, the opposition, and 
a wider audience of churchmen of uncertain party allegiance—explains 
several discursive traits of the letter. The discussion of hermeneutics 
most likely had the royal bishops as the main audience and, because 
‘they know better than us’ the substance of the church doctrine, they 
need not be instructed as to the proper interpretative approach. ‘This 
is not true with regard to the canon-law defence. The reference is no 
longer to the ‘the royal bishops’ and their intentional neglect of the 
‘right order’. Rather, the focus is on an audience consisting of Hermann 
and other churchmen of uncertain party allegiance who are addressed 
by the same common-knowledge device used to discredit the royal bish- 
ops: ‘When we presented their [the early fathers’] synodal rulings and 


NO Si stabit haec consequentia, iam a nullo excommunicato abstinetur, quia nullus eorum in se 
tuste iudicatum esse fatetur (EG, 134). 
1., sicut dicitur non esse iustum mediatorem, qui sic unam partem audit, ut nichil alteri reservet 


(EG, 134). 
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decrees, we may have bored the readers because they are familiar with 
this, and through use and authority they are very well known.'!? 

The rhetoric here resembles that of the custom argument above, 
but when Gebhard nevertheless considers it necessary to establish what 
‘are very well known’, the polemic assumes unprecedented harshness. 
Because the polemical target now is churchmen who are unsure of their 
party loyalty, it is insufficient to address only legal formalities. So when 
Gebhard claims the misconception on the part of the royal bishops is the 
sole reason for embarking on a canon-law defence, a strong rhetorical 
praemunitio emerges because it is the ignorance of the opposition that 
necessitates a presentation of what ‘are very well known'.!? 

The following largely Pseudo-Isidorian based canon-law excursus 
discusses several interrelated issues concerning the correct procedure 
and the just excommunication. Initially, Gebhard refers to two quotes 
from canon five of the council of Nicaea: no one is to be segregated 
from the congregation because of timidity or contentiousness, or due 
to a mistake on the part of the bishop (EG, 134). Instead, the case is to 
be investigated by a council (ZG, 136). Thereafter, Gebhard relates this 
general ruling to the contended issue, remarking that synodal gatherings 
and canonical inquisitions are necessary in order to absolve. * One 
paraphrase and two quotes from Pope Gregory I’s letter to the patri- 
archs of Alexandria, Antioch, and Jerusalem follow. The first presents 
the hierarchy of authorities in which the four main councils are placed 
next to the four books of the gospel. The second and third, however, 
threaten with anathema if these authorities are opposed (EG, 136). A 
letter from Pope Leo Iis referred to, which stresses that contrary rulings 
are invalid because of the eternal and universal authority of these four 
synods (EG, 136—8).''° Finally, a reference to the preface of the council 


12 Quorum synodicas et decretales sententias si hic inserimus, fortasse fastidium legentibus ingerunt, 
eo quod tritae sunt et tam usu quam auctoritate notissimae (EG, 134). 

!5 In other words, while the intellectual respect of the opposite party has been 
consistently upheld throughout the letter, the change of focus towards a different 
audience effectuates a change of discourse where Gebhard replaces the symmetrical 
approach with ad hominem rhetoric. 

14 Ergo qui contra sacros canones Nycenos, nulla condicta synodo, nulla precedente inquisitione 
canonica, communione privatos in communionem recipiunt, audiant, si eiusdem concilii statuta tam 
leviter violanda sint et contemnenda; audiant, quid sanctus Gregorius de auctoritate quattuor conciliorum 
principalium, quorum istud precipuum est, sentiat (EG, 136). 

!5 [n conclusion, and in order to specify the canon-law defence, Gebhard quotes 
two passages from the council of Sardika, the first states that a rash and rough act 
of a bishop against a priest or a deacon does not condemn an innocent. The second 


GEBHARD, WENRICH, MANEGOLD AND GUIDO 307 


of Sardika establishes the right of the excommunicated individual to 
request an investigation, regardless of whether he has been justly or 
unjustly excommunicated.''® 

Two parallel deductive lines establish the objective legal scheme 
that in turn structures the discussion. The first refers to a hierarchy of 
authorities proceeding from the scripture to the four main councils—the 
council of Nicaea being the most authoritative—to be finally confirmed 
by the subsequent Popes Gregory I and Leo I." A second deductive 
line refers to the practical aspects, proceeding from the general statutes 
ordering the investigation of a sentence of excommunication at a coun- 
cil, to Gebhard’s summary of the legal formalities. By employing these 
two parallel lines, a double authoritative attestation is invoked as the 
actual rulings are justified both by their own authoritative force and by 
being integrated into a hierarchy of authorities. Hence, the canon-law 
defence confirms the moral-theological interpretation based on ‘pas- 
sages gathered from all over the holy scripture’. Moreover, Gebhard’s 
holistic approach to authorities (the scripture, canon-law, and the church 
fathers) also reflects the contemporary concern regarding the problem 
of discordant canons.''? 

In a wider perspective, Gebhard undermines a legal argument used by 
the later royal writers to discredit the validity of the excommunication 
of the king. Guido of Ferrara, writing in 1086, responds to the challenge 
from his opponents—‘show that he [Hildebrand] in exercising the power 
to bind and to loose not acted according to justice but rather accord- 
ing to his own will! ?—by considering the procedural requirements for 
a valid excommunication: summon three times, discuss the case, and 


passage underines yet again the necessity of an investigation before a sentence of 
excommunication is rendered valid (EG, 138-40). 

116 Quia oportet ei qui abiectus est non negari audientiam roganti; et ille episcopus, 
qui eum iuste vel iniuste abiecit, patienter accipiat, ut negotium discutiatur (EG, 140). 
The preface is not-extant. 

"7 Gebhard refers to the traditional understanding of the early church council; for 
perspectives on the early church councils see Kretschmar 1961; Camelot 1962; Congar 
1962; Marot 1962; Person 1978; L'Hullier 1996. 

18 [n order to situate the contending issues which threaten the ‘right order’ within 
the scheme, all ambivalence as to the true interpretation of this ‘right order’ has to 
be removed. This is attempted by showing the concordance within the hierarchy of 
authorities. However, the polemicists in general left the problems of discordant canons 
to the canonists, attesting to the emerging division of labour in the period. 

19 videlicet quod in ligandis aliquibus et solvendis non iustitiam tenuit, sed suae voluntati 


satisfecit (Ldl, 1, 560). 
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convict by evidence or confession. When Guido in conclusion claims, 
*We have seen and heard that none of these procedures were followed 
in the case of King Henry! Gebhard can easily answer by stating 
that every opportunity was given for the opposition to test the case, but 
that they ‘failed to take part in the legal process and refused to defend 
the case within the set time limit. However, a second line of legal 
argument raised by Peter Crassus, Guido of Osnabrück and the author 
the Liber de unitate, in addition to Guido of Ferrara, is not covered by 
Gebhard's legal defence.'?? By referring to the scripture and canon law, 
the royal writers argued the impossibility of conviction if the accused 1s 
absent. ‘This formality—the validity of which was also accepted by Pope 
Gregory—is not addressed by Gebhard and in retrospect this hurts his 
case since it is predominantly based on legal formalities. Of the papal 
writers, both Bernold of Constance and Alger of Liége attempted to 
respond to this point by arguing that clear guilt justified the issuing of 
a sentence, even though the accused was absent? 


6. ‘Proceedings from history’ and public opinion 


A ‘refutation from the proceedings of history’!** is the subject of the 
fourth narratio (ch. 15), which invokes public opinion as part of the 
refutation. ‘The common-knowledge rhetoric reappears since ‘it is known 
to all around’ that the excommunication was issued at the Eastern 
synod (7 March).'* To Gebhard, it is also public knowledge that the 


20 “The procedure for issuing an excommunication is as follows: Whoever, as it is 
alleged, shall have done this or that shall be summoned, once, twice, three times; after 
having been summoned, there shall be a debate, and before a sentence of excommu- 
nication shall be issued against them, they shall be convicted of their offence, either 
by the evidence or by their own confession (Ordo excommunicationis est, ut qui hoc vel illud 
fecisse dicuntur, quod sit excommunicatione plectendum, prius bis terque vocentur, vocati discutiantur, 
et priusquam in eos sententia. excommunicationis proferatur, convincantur de crimine testibus, aut 
confiteantur (Ldl, 1, 560)). 

121 Nichil autem horum circa regem Heinricum vidimus vel audivimus observatum (Ldl, 1, 
560). 

1? The argument is treated in detail below; see 6. The ‘right order of the world’ 
according to the De unitate ecclesiae conservanda (c. 1093). 

75 Kretzschmar 1985: 56-7. 

?* “For the refutation, the answer will not be from scriptural testimony, not from the 
authority of the canons, but from the proceedings of history’ (Ad quod refutandum non scrip- 
turarum testimonia, non canonum auctoritas, sed ipse rerum gestarum ordo respondeat (EG, 142)). 

12 Notum enim omnibus circumquaque est anathema illud, de quo agitur, in synodo Romana, quae 
prima quadragesimae ebdomada ex more celebrata est, prolatum fuisse (EG, 142). 
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bishops who gathered in Bamberg for the celebration of Easter (12 
April) concluded that the pope no longer had their support:'” ‘From 
here they travelled through the entire kingdom and preached the same, 
and bound themselves and others with the same words." Thereafter, 
the author paraphrases a claim made by the opposition party, only to 
question it and then repudiate the contention: 


They claim that they had done this due to necessity because they were 
attempting to hinder a hearing. Everybody of sound mind should then 
evaluate whether it was possible to accomplish all this within this period 
of time; namely after learning of the sentence of excommunication 
against them to direct an agitation that concerned the case against the 
Apostolic See and then agree on a place and time for this sedition [...] 
So far it can be concluded that no discussion took place, was asked for, 
or was rejected. "? 


This ‘proceeding’ operates on two levels. Most basically, it outlines the 
failure of the royal bishops to take advantage of their right to appeal. 
On a methodical level, Gebhard attempts, by linking the formal legal 
scheme with the present case, to remedy the problems of the deduc- 
tive method. According to Gebhard, the period between 7 March and 
12 April was spent on seditious activities rather than on asking for 
an opportunity to discuss the excommunication. In order to finally 
convince his ‘healthy minded’ audience of the sedition, a communica- 
tive aspect—the promulgation of the ‘royal bishops through the entire 
kingdom’—is taken as further evidence for their divergence from the 
formal legal scheme. The problem with the deductive method concerns 
the collapse of argument if the antithesis cannot be verified. ‘Thus, by 
providing arguments for the opposition’s failure to use their opportunity 
for appeal, Gebhard is not simply ensuring the polemical effect of the 
canon-law argument; he also inverts the rhetorical situation and pres- 
ents empirical information that gives credence to the canon-law based 


12 Quod cum in partes Teutonicas insonuisset, in proximo pascha episcopi, qui in civitate Papenberc 
fastum istud celebrabant, in die sancto inter missarum sollempnia multa et inhonesta in domnum papam 
convicia taculantes, omnibus, qui congregati sunt, denuntiaverunt extunc in reliquum nequaquam pro 
apostolico habendum esse (EG, 142). 

77 [ique incipientes pertransierunt per universum regnum eadem predicando, adiunctis sibi et aliis 
eiusdem verbi ministris (EG, 142). 

128 Quodsi talia se ea necessitate agressos esse obtendunt, quod audientia eis denegata fuisset, tudi- 
cent omnes qui sanum sapiunt, si in tali temporis intervallo hoc ullo modo fieri potuerit, quatenus post 
agnitionem prolatae in se sententiae sedem apostolicam pro discutienda causa interpellassent, eaque hoc 
denegante, rursum in predicto loco et tempore hanc seditionem commovissent [...] Unde totum illud pariter 
comprobatur, quod nec discussio facta est, nec ut fierel, quesitum est vel denegatum (EG, 142). 
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deduction, and verifies the causal chain party > misinterpretation > 
schism. The effort to gather party support by appealing to the Ger- 
man public is thus closely linked to the misinterpretation of the idea 
of indiscretion and the resulting schism. 

In the next chapter (17), Gebhard remarks that it was more ‘rashness’ 
(temeritatis) than ‘necessity’ (necessilatis) that led to the communication with 
the excommunicated prior to the legal probation."? Thus, the deduc- 
tive chain concludes with the same argument that was initially raised 
against the excommunication by the opposition party. The polemical 
force of the repudiation 1s probably fully recognised by Gebhard, who 
repeats the earlier contention that the papal side 1s in accordance with 
the canon-law tradition and with the rulings of great popes such as 
Gregory I and Leo I (EG, 147). The antithetical reasoning is continued 
as the first reference to Augustine is introduced, situating the church 
father next to ecclesiastical ‘customs’ (consuetudinibus) and ‘laws’ (legibus)? 
in the authoritative hierarchy. '*! 

The biggest flaw in the papal letter to Hermann, apart from the lack 
of a canon-law basis, was arguably the failure to address the arguments 
of the royal party. Gebhard, then, supplements the papal propaganda 
with a canon-law defence and at the same time remedies this shortcom- 
ing by addressing the royal party in symmetrical terms. In that respect, 
the polemic of Gebhard is the first sure sign of the intellectualisation 
of the public debate that was associated with the outburst of polemical 
literature in the 1080s; it also foreshadowed the interest in canon law 
developing in Gregorian circles in the mid-1080s. 


129 Constat ergo temeritatis potius quam necessitatis impulsu id actum esse, ut excommunicati ante 
probationem legitimam in communionem reciperentur (EG, 142). It should be noted that ‘neces- 
sity’ is a keyword in the Gregorian conception of legislation, as outlined by Bernold 
of Constance: ‘It must be noted that Roman Pontfls have always been accustomed to 
observe and implement the ancient laws rather than to create new ones—unless some 
reasonable cause compels them to do so’ (Zal, 2, 141). On this point, see Robinson 
2004b: 314—316. 

79 Et quia non minus aecclesiasticis consuetudinibus quam legibus refragatur, predictis duobus 
testibus tercium beatum Augustinum adiungendo triplicem funiculum faciamus (EG, 142). 

5! Tt is thus interesting that the two quotes from Augustine deal with the similarity 
between *transgressing the divine laws’ and showing contempt to ecclesiastical custom 
(EG, 142), and that they end with an outline of the epistemological sources of the 
‘right order’: scripture, episcopal councils, and ecclesiastical custom (EG, 142-4). The 
introduction of Augustine after the establishment of the objective scheme and after 
the repudiation of the opposing party is also a part of the contemporary battle of 
authorities in which Augustine was of central importance. For an outline of the use 
of Augustine as an authority in the polemics, see Mirbt 1888. 
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The repudiation of the claim that the excommunication was performed 
rashly and hence contradicted objective legal rules is only one of the 
contended issues tackled by Gebhard; another is the ordination of 
anti-pope Guibert of Ravenna.'”? The election of the anti-pope on 25 
June 1080 caused quite a stir in the papal camp, initiating a period in 
which the royal party gained ground. The enthronement of Guibert 
four years later and the crowning of King Henry as emperor on 31 
March 1084 led to a flood of polemics regarding the legitimacy of the 
anti-pope. On the royal side, there were numerous writers, including the 
author of the Dicta cuiusdam, Guido of Osnabrück, Guido of Ferrara, 
Guibert of Ravenna, and the Hersfeld monk responsible for the Liber 
de unitate; while on the papal side there were Manegold of Lautenbach, 
the author of Liber canonum contra Heinricum quartum, Anselm of Lucca, 
and Bonizo of Sutri. Apart from the papal propaganda campaign 
from the summer and autumn of 1080—directed against Ravenna 
and aiming at replacing the anti-pope'**—Gebhard was the first papal 
writer to address the subject. ?* Not only was Gebhard the first writer 
to discuss the anti-pope, but his is also the most comprehensive attack, 
and its diverse aspects haunted the royal writers for decades. In fact, 
the Hersfeld monk writing in the early 1090s was the first to tackle all 
sides of Gebhard's invective, although not totally successfully. 

Gebhard starts by specifying the instances in which the election of 
the anti-pope contradicts the objective, canon-law established ‘right 
order’: 


They, I say, based the case on their own opinions, not on synodal judge- 
ment, and decided that another should be bishop of this see, without 
the knowledge or consent of the Roman Church that had condemned 
him; a person who a short time before had been condemned by the 
Apostolic See.!°° 


132 Recent analyses of Guibert and the Ravenna environment include Ziese 1982; 
Heidrich 1984. 

133 See above, 3. Polemical warfare in the royal and papal chanceries (1073— 
1082). 

oe the ordination of anti-pope Guibert is addressed in a confirming fashion 
in relation to an ended incident, Ziese 1982: 63 suggests the letter had to be composed 
in 1084 at the earliest. 

5 See below, 6. The ‘right order of the world’ according to the De unitate ecclesiae 
conservanda (c. 1093). 


186. illum, inquam, suo et non synodali iudicio refutaverunt et alium, qui paulo ante a sede 
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Of the three criticisms contained in this passage—election without 
synodal judgement, election of a condemned person, and election 
without the consent of the Roman Church—only the first has been 
touched upon by the previous canon-law excursus. Hence, Gebhard 
has to forge an argument that not only renders the election of the anti- 
pope invalid, but also, if argumentative consistency is to be sustained, 
establishes objective rules for arriving at a decision regarding schism 
between two popes. Compared to later discussion that attempts, in 
various ways, to constitute the legitimacy of one pope at cost of the 
other—such as that of the Dicta cuiusdam, Guido of Osnabrück, and 
Guido of Ferrara —Gebhard is more interested in establishing objective 
rules for mediation than in attacking the anti-pope.'” 

Gebhard next remarks that *there exist rules of the ancient teachers 
regarding defence against attacks by inexperienced bishops... The 
first authority cited is the Liber decretorum pontificalium, ? and the second 
Pope Gregory I, in compliance with the rules of argumentation.'* 
Quotng a letter from the pope to the defender John concerning the 
allegedly unjust deposition of Bishop Stephen (Registrum 13, 47), the 
four legal formalities demanded of a just Judgement are presented: (1) 
the proceedings must be properly instigated, including accuser and wit- 
nesses; (2) the causes are to be sworn in the presence of the accused; 
(3) the accused must have the opportunity to defend himself; (4) the 
questioning of the accuser and witnesses must follow the set rules. In 


apostolica damnatus est, eidem sedi, quae illum damnaverat, pontificem designaverunt, Romana aecclesia 
nec conscia nec consentiente (EG, 144). Guibert was excommunicated at the Eastern synod 
in March 1078 (Reg 6, 5b; 6, 10). 

157 "This includes a canon-law elaboration of the notion of the synod as a means 
of conflict solution. Because of the growing importance of the papacy as an 'inter- 
national tribunal'—meaning the spiritual and universal force of papal sanctions 
(Ullmann 1976c)—1it is not surprising that Gebhard regards the synod as the final 
court of appeal. 

138 Ex habundanti autem ab antiquis doctoribus statutum est contra illas imperitorum episcoporum 
infestationes. . . (EG, 144). 

'89 “When an authority for the secure foundation is asked for, we do not only provide 
only one single passage, but the whole book, for instance the Liber decretorum pontificalium, 
that almost entirely is concerned with this discussion’ (Ad istorum cautionem distinguendam 
si auctoritas a nobis requiritur, non scripturarum. excerpta, sed volumina opponimus, sicut est liber 
decretorum. pontificalium, qui pene totus in talium discussione cuditur (EG, 144—6)). The author 
refers to Liber XX of the Decretum of Burchard of Worms (Burchard, Decretum). 

10 “But in order not to give the impression that we not have presented something 
from this, we will at least insert the words of the holy Gregory..." (Sed ne nichil horum ad 
presens induxisse videamur, illud saltim beati Gregori inseramus. .. (EG, 146)). Gebhard thereby 
prevents the opponents from referring to the same subjective use of authorities that 
they were originally accused of. 
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cases where the legal formalities are not observed, the accused returns 
to his church, while those who initiated the condemnation are sent for 
six months of penitence (ZG, 146). Next, the mediators are addressed 
and encouraged to use this objective scheme in evaluating the present 
case.'*! While the objective scheme outlines a valid legal procedure, 
another facet of the legal complex establishes the legitimate way of 
instituting a synod: *...a bishop can only be judged or condemned at 
a legitimate synod convoked by apostolic authority at the right time, 
and without the authority of the highest see the verdict is not valid." *? 
Gebhard then addresses his audience in an ironic fashion, wondering 
‘that wise men have forgotten such familiar matters.'!? This is followed 
by a polemical exclamation declaring the election of the anti-pope a 
‘tyrannical rage’ (EG, 148). In conclusion (ch. 21), Gebhard sets forth a 
contra-factual argument in the form of the election of a pope in order 
to present the final aspect of the objective legal scheme: 


...even 1f he had not been condemned for his errors and was not 
condemned, even if he had found the office vacant as the adulterous 
usurper he is, because the pope is still alive, he would, according to the 
testimony of the holy Leo, have had no claim for the office; for no one 
can become bishop who 1s neither elected by the clerics nor wished by 
the people.'** 


The narratio closes by redirecting attention at Hermann, reminding him 
of his mediative task: 


Should wiser men convince us otherwise, we are ready to comply; so that, 
between us and those who have opinions different from ours, proximity 
is sustained and the matter is not treated in ambiguous ways or in terms 
of only apparent similarities. '? 


141 Videant ergo predictorum iudiciorum mediatores, si in Romani pontificis refutatione vel unum 
de illis sancti viri preceptis observaverint, quae ille in umuscutuslibet episcopi. discussione observanda 
esse decrevit (EG, 146). 

12... nullus episcopus nisi in legitima synodo et suo tempore apostolica auctoritate convocata iudicari 
aut dampnari possit, et quod sine primae sedis auctoritate concilia rata esse non possunt (EG, 146). 
Additional canonical authority is introduced when Gebhard tells his audience that these 
‘are contained in the writings of the Popes Julius, Damasus, Marcellus, Gelasius and 
others, to which the holy Isidore gives witness’ (Haec qui querit, invenire poterit in scriptis 
apostolicorum Iulii, Damasi, Marcelli, Gelasii aliorumque, beato Ysidoro id ipsum attestante (EG, 
146). The source is the preface of Pseudo-Isidore (Fuhrmann 1973b). 

13 Mirandum igitur est, viros prudentes adeo nota oblivioni tradidisse... (EG, 146). 

4. etiamsi iam pro suis erratibus nec dampnatus esset nec dampnandus, si etiam sedem illam 
vacantem invenisset, cui nunc superstite pontifice adulterinus invasor deputatus est, tamen teste beato 
Leone nulla ratio sineret, ut inter episcopos haberetur, quem nec clerus elegit, nec populus expetiit 
(EG, 148). 


15 Si autem a prudentioribus potiara audiemus, obaudire parati sumus; ea tamen inter nos et eos 
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Beneath this last phrase, in a form resembling a traditional petitio, the 
various aspects of Gebhard’s discourse appear in condensed form: the 
bishop is exhorted to act upon his advice by participating as mediator 
in an egalitarian debate and in conflict solution. Consistent with the 
formal-legal approach evident on several earlier occasions, Gebhard 
largely eschews ad hominem rhetoric, as evident in the fact that the focus 
on the anti-pope is minimal: the case is discussed in terms of procedural 
rules. The election of the anti-pope diverged from the conventions 
regarding six legal formalities: 1) the election did not involve synodal 
judgement; 2) a condemned person was elected; 3) it proceeded without 
the consent of the Roman Church; 4) the election took place while a 
pope was alive; 5) the anti-pope was not elected by the clergy and the 
people; 6) a synod with a mandate to depose a bishop had not been 
convoked by the Apostolic See. Compared to the propagandistic cam- 
paign instigated by the papal chancery against Guibert of Ravenna in 
1080, the differences not only illuminate Gebhard’s discourse, but also 
indicate the extent to which there existed a division of labour between 
the papal chancery and some of the polemical writers. While the papal 
campaign was intended for a wider audience and is characterised by 
a propagandistic tenor and harsh ad hominem attacks on Guibert in 
the form of biblical analogies and metaphors, Gebhard refrains from 
applying propagandistic means. Instead, the formal-legal aspects that 
went unnoticed by the chancery are set forth as the basis for evaluat- 
ing the validity of the election of the anti-pope.'*® Consistent with the 
rules of a symmetrical debate, in the final instance it is Hermann and 
bishops on both sides who are to decide whether the election of Guibert 
is illegitimate. This objective treatment of one of the most contested 
contemporary incidents indicates that Gebhard’s intended audience 
also consisted of the royal bishops.” 

The discussion of the anti-pope also raises the issue of conflict 
solution. In addition to the six legal formalities, Gebhard outlines a 
framework indicating how the schism could be handled by synodal 


qui a nobis diversa sentiunt vicissitudine servata, ut non per ambages vel extrinsecus detortas verisi- 
militudines res agatur (EG, 148—50). 

6 The papal chancery refers to the condemnation of Guibert in 1078, but does 
not present it primarily as a breach of canonical procedure; see above, 3. Polemical 
warfare in the royal and papal chanceries (1073-1082). 

47 While churchmen unsure of party allegiance were approached by the papal 
campaign, the royal bishops were convinced by showing them the correctness of the 
papal cause in legal terms. 
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proceedings. On the one hand, the four rules from Pope Gregory I’s 
letter regarding a synodal trial should be followed. On the other hand, 
and in order not to alienate the royal bishops, Gebhard’s criticism 1s 
moderate, inviting his opponents to a discussion of the fundamentals of 
the election.'*® These four rules are also the premises in the subsequent 
discussion of the oath. Furthermore, although the notion of the synod 
as a means for conflict solution was also suggested in the early-period 
polemics, it is only with Gebhard that the procedural rules for conflict 
solution are introduced. 

With regard to direct references to the anti-pope in person, the entire 
narratio only contains one ad hominem attack in which Guibert character- 
ises him as an ‘adulterous usurper’. In contrast, the chancery submitted 
a list of accusations that holds the anti-pope in person responsible for 
the contemporary ruin of the entire bishopric. In the same vein, Anselm 
of Lucca attacked the anti-pope head-on in true propagandistic fashion 
(Ldl, 1, 519-28). Gebhard's more careful approach can be explained by 
an adherence to the objective approach characteristic of the letter in 
general. Perhaps he has accepted that the royal bishops would pay no 
attention to personal attacks on the anti-pope, since Guibert was pious 
and a devout adherent to the reform movement." A better way of 
convincing these royal bishops, therefore, would be to direct attention 
to Guibert's divergence from a ‘right order’ certified by canon law?! 
Measured in terms of the royal polemical writers’ attempts to justify the 
election of the anti-pope, Gebhard's canon-law based criticism of the 
election was highly successful. To illustrate the royal writers struggle 
to come to terms with this question, the arguments by the author of 


!? In other words, textual epistemologies must be interpreted in accordance with 
a problem, and the problem in this case was internal to the church hierarchy and 
consequently should have been solved by re-addressing solely the Christian tradition. 
Such a problem-oriented approach explains the stress on canon law: only this source 
outlines the institutional forum for conflict solution. 

1% Peter Damian, Peter Crassus, the author of the Liber de unitate, Hugh of Fleury, 
and Hesso of Reims would elaborate this viewpoint from different perspectives. 

150 Guido of Ferrara describes the anti-pope as ‘a virtuous man of great prudence 
and learning’ (Zdl, 1, 548), while one of the manuscripts of the Dicta cuiusdam contains 
a section that lauds the anti-pope for possessing the traditional virtues (Ldl, 1, 460). 
See also Ziese 1982. 

131 Gebhard's deep concern for the authentic tradition is perhaps influenced by the 
reform movement’s focus on the de vita vere apostolica. But far from amounting to an 
extreme form of conservatism, Gebhard adapts this conservatism in relation to practical 
concerns. These concerns consist in an effort to convince the audience of the interpre- 
tive consistency of the ‘three measurements'— customs, laws, and Augustine. 
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the Dicta cuiusdam and Guido of Ferrara will be considered. Although 
neither of these authors was necessarily familiar with Gebhard's letter, 
the discussion illustrates characteristic aspects of the public discussion 
in the mid-period. 

In the Dicta cuiusdam (1084—85), a *memorandum' that may have 
been composed by the royal chancery,'? the discussion of the anti-pope 
occurs at the end of the treatise. Initially, the author presents a historical 
argument illustrating the necessity of secular involvement in papal elec- 
tions. Next, he argues for the illegitimacy of Pope Gregory since King 
Henry had not given his consent; this represents a divergence from the 
papal election decree of 1059.5? In conclusion, the author introduces 
the secular intervention that constituted Guibert of Ravenna as anti- 
pope Clement III: *...after the papacy had sustained wars, seditions, 
murder, rape, conflagrations, robbery, and city fires for a long time, 
the emperor took action and enthroned Clement in accordance with 
ancient custom.’ In actual fact, the legitimacy of the anti-pope is not 
argued for at all. Rather, the author seems to assume that the deposi- 
tion of Hildebrand is sufficient to justify the use of the right to correct 
and thereby to establish the legitimacy of the anti-pope. This might 
have been the case if the author had based the claim regarding the 
illegitimacy of the pope on the divergence from the electoral procedure. 


52 The Dicta cuiusdam de discordia papae et regis was probably composed between 22 
March 1084 and 25 May 1085. These termini ante and post quem are based on the 
polemic’s reference to the deposition of Gregory at the synod of Rome in 1084, but it 
is clearly written before the death of the pope on the 25 May 1085 (Mirbt 1965: 30). 
The author’s identity remains concealed in spite of suggestions that the imperial writer 
Sigebert of Gembloux composed the pamphlet (Beumann 1976: 155). Fauser 1935: 
111 initially links the treatise to the chancery because of its diplomatic style, and later 
Wattenbach and Holtzmann 1967b: 400 suggest, on account of thematic similarities, 
that the author belonged to the chancery of King Henry IV. Jasper 1975: 103 also 
seems to agree with this conclusion. Schmeidler 1927: 195 attributes the polemic, along 
with the De continentia clericorum and the Altercatio inter Urbanum et Clementem, to the so- 
called ‘Mainzer diktator’, one of the known central figures of the royal chancery. For 
different perspectives on the Dicta, see Henzelmann 1904; Dempf 1929: 190; Fauser 
1935: 111; Reinke 1937; Carlyle 1950d: 225-7; Krause 1960: 184-8; Jasper 1975: 
103; Beumann 1976: 145; Beulertz 1994: 25-6. 

153 The literature on the papal election decree is extensive, focusing both on the 
question of authorship and the legal implications of the ruling in relation to the papal 
election and on the emergence of the cardinals; see Krause 1960, 1990; Kempf 1964; 
Grundmann 1969; Hàgermann 1970a; Woody 1970; Stürner 1973; Jasper 1986; 
Schieffer 1986; Ullmann 1982b. 

BE, post bella... post seditiones, post homicidia, post detruncationes, post pauperum oppressiones, 
post rapinas et incendia. Urbem, pro papatu retinendo sibi diutissime negatam imperator recepit ibique 
secundum antiquam consuetudinem Clementem constituit. . . (Ldl, 1, 459—60). 
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However, because the argument is based on the fact that Hildebrand 
functioned as pope until he was deposed by King Henry IV, two of the 
three arguments raised by Gebhard in support of the illegitimacy of 
the anti-pope are not repudiated. First, Guibert was not elected by the 
clergy and people of Rome, so his legitimacy is thereby undermined 
by the same procedural argument that the anonymous writer levelled 
against Hildebrand. In fact, the author himself invites the question by 
referring to the papal election decree, stressing that legitimacy depends 
on election by the people and the clergy. Gebhard’s second argument 
refers to the condemnation of Guibert at the Roman synod in 1078, 
and repeated at the Eastern synod in 1080:? a condemned person 
cannot, according to canon law, receive a position in the church before 
he has been taken back into the Christian community. 

While the Dicta would hardly have swayed an audience that was 
unsure of their party allegiance, the effort of another royal writer, Guido 
of Ferrara, fares somewhat better. The De scismate Hildebrandi (c. 1086) 
consists of two books, the first of which is a ‘defence’ of the pope, 
while the second is a dialogue in which the author criticises a number 
of aspects of the papacy of Hildebrand." Both books refer to the anti- 
pope, but it is the second that contains the legal defence. ‘The questioner 
refers to an argument used by the anti-pope’s opponents: ‘If Hildebrand 
held the papacy, and the Apostolic See was not therefore vacant, how 
could this man be imposed over Hildebrand’s head? He is nobody’s 


155 The reasons and exact time for the breach between the pope and Guibert are 
not known (Ziese 1982: 41). 

156 The exact date of composition of the De schismate Hildebrandi is difficult to ascer- 
tain. Most probably it was composed in 1086 (Panzer 1880; Mirbt 1965: 40). More 
specifically, Manitius 1931: 33 suggests the period between 15 March and 24 May 
1086, later supported by Berschin 1991: 126-7. Guido maintains in the preface that it 
was composed as a result of discussions in the entourage of the anti-pope at Ravenna 
during Lent, probably in 1086. However, the precise dating of the tract is made difficult 
primarily because of Guido's earlier close connection with the circle of Pope Gregory 
VIL, and the subsequent lack of knowledge of the author's partisan allegiance in the 
wake of the deflection of the schismatic cardinals in 1084. 

157 The scholarly opinion has in the main been positive to the polemic, focusing 
especially on the literary qualities, the view of investiture, and the strength in the 
elaboration of the imperial position; see Panzer 1880: 10, 25, 50; Mirbt 1965: 41; 
Scharnagl: 47—50; Thompson 1962: 145-6; Carlyle 1950e: 82-5; Dempf 1962: 195; 
Manitius 1931: 33; Fauser 1935: 113-4; Funkenstein 1938: 19-20; Ullmann 1955: 
408-9; Hoffmann 1959: 404; Krause 1960; 203; Benson 1968: 226; Koch 192: 44, 85; 
Berschin 1991: 135; Minninger 1978: 107; Robinson 1978a: 97, 1999: 241; Ziese 1982: 
127; Heidrich 1984; Goetz 1987: 54; Suchan 1997: 246-7; Cowdrey 1998a: 313. 
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successor, but has made a wholly new start.'? The defence consists of 
two parts, one attempting to undermine rhetorically the arguments of 
the opponents, and the other a historical argument. With regard to the 
first, the arguments of his opponents are addressed as follows: ‘I know 
they raise such items and use whatever arguments they can to disparage 
the papacy of Clement. But we are used to refuting their feeble points 
and to supporting Clements election. What the audience is told is 
not only that the arguments of the opposition lack substance, but even 
more importantly, that faulty arguments are easily rebutted. The use of 
this rhetorical praemunitio with regard to the discussion of the legality 
of the anti-pope may serve to indicate that Guido knows that he lacks 
legal arguments to rebut the canon-law defence of his opponents. A 
second praemunitio is even more indicative of this: Guido reminds his 
audience that the previous conclusions regarding Hildebrand—that he 
had been deposed from the papacy, polluted by homicide, stained by 
sacrilege and responsible for many perjuries—should be kept separate 
from the discussion of the election of Clement. '® 

Guido opens the second part of the discussion, the historical argu- 
ment, by citing earlier precedents for the replacement of one pope by 
another. The examples are quoted from the letter of the anti-pope, and 
the first is from the Liber Pontificahs and deals with Silverius’ replace- 
ment by Flavius (Ldl, 1, 563). The other example—whom the writer 
claims also stems from the ‘catalogue of the Roman popes’—although 
it is not found in the Liber Pontificalis —presents the struggle between 
Anatolius and Fabian (Ldl, 1, 563). These two examples then provide 
the basis for an evaluation of Clements path to the papacy. However, 
instead of introducing an analogy argument, Guido claims that ‘we do 
not quote this to imply that Lord Clement had an unlawful beginning; 
for Hildebrand did not at that time hold the office and the position of 
pope...”'°! In the next passage, however, the analogy emerges, presenting 


158 Sic enim adversarii reprehendunt illam: ‘Si Ildebrandus in apostolatu erat et sedes apostolica 
non vacabat, qualiter ille superordinari potuit, qui nulli successit, sed a se ipso principium et initium 
habuit?" (Ldl, 1, 563). 

159 Scio illos ita proponere et apostolatum. Clementis quibus possunt argumentationibus condemp- 
nare. Nos vero sic solemus ineptias illorum refellere et electionem. praefati. Clementis astruere (Ldl, 
1, 563). 

160 Ut taceamus omnia, quibus superius est probatum, quod apostolatu sese privaverit, eo quod homi- 
cidio se polluerit, sacrilegio maculaverit, periuriorum multorum crimen incurrenit. . . (Ldl, 1, 563). 

161 Nec ista dicimus, quod malum domnus Clemens habuisset inicium, cum Ildibrandus apostolici 
iam non haberet officium et locum... (Ldl, 1, 563). 
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the historical examples of Vigilius and Anatolius to justify the ‘divine 
institution of Clement, a most honourable man, even though there 
might have been irregularities in his assumption of oflice’.'” The last 
part of the historical argument is a demonstration, again with refer- 
ence to the Liber Pontificalis, of “how many times there have been two 
popes at the same time, and the great number of clergy and people 
who supported separate candidates, and only he prevailed whom the 
Roman emperors decided to confirm.’'® Concluding this second part, 
Guido provides empirical proof for this contention by alluding to the 
schisms between Damasus and Ursino, Boniface and Eulalio, Silverius 
and Vigilius, and Symmachus and Laurentius (Ldl, 1, 564). 

The historical examples are intended to justify two aspects of the 
election of Clement: first to demonstrate that there exists a historical 
precedent for one pope replacing another, and second, to establish 
that the Roman emperor has the final say when it comes to a struggle 
between popes. The first argument 1s faulty partly because Guido does 
not confront the legal foundation for the fact that a pope cannot be 
replaced while still residing in office. This presupposes that Hildebrand 
was deposed prior to the election of the anti-pope, thereby leaving the 
papacy vacant. This premise, however, is not supported. The historical 
examples only show that popes have been replaced, but do not men- 
tion the legal basis for their replacement.'^* The argument also fails 
because Guido contradicts himself; by insisting that the issue should 
be discussed without consideration of the fact that Hildebrand was 
deposed, the one legal argument that could have justified Clement’s 
election is eliminated from the start. Nevertheless, precisely this argu- 
ment is used to stress that Clement did not have a faulty start because 
‘Hildebrand did not hold the office at that time.’ Guido also contradicts 
himself on another occasion; while he claims that Clement did not have 
a faulty start, it is also admitted on two occasions that ‘there might 
have been irregularities in his assumption of office.’ The most serious 


'© Quod ergo Vigilium confirmavit, qui quasi malum principium habuit, et quod Anatholium 
male positum et nulli succedentem episcopal dignitate dignum videri fecit, domnum etiam Clementem 
dignissimum reddidit, si in suis fortasse primordus aliquid deliquit (Ldl, 1, 563—4). 

165. O quotiens in actibus pontificum Romanorum factum legitur, quod duo certatim apostolici simul 
positi fuerint et magnam utrique partem cleri et populi simul habuerint et ille tamen tandem vicerit, 
quem Romani principes confirmandum consuerint (Ldl, 1, 564). 

16 The outline of the mandate of the secular ruler to participate in the election put 
forward in the first book is necessary in order for the argument to make sense. 
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flaw, however, is the failure to come to terms with several legal aspects 
of papal elections. For instance, the ‘irregularities in his assumption of 
office’, namely the fact that Guibert was excommunicated in 1078 and 
1080, are not addressed. Another irregularity that Gebhard stresses is 
also overlooked: the anti-pope was not elected by the clergy and people 
of Rome. In the end, Guido resorts to a moral-theological argument 
portraying Clement on two occasions as a worthy man full of virtue 
and merit, his intention being to highlight the moral superiority of 
Clement compared to Hildebrand. 

The attempts by the author of Dicta and Guido of Ferrara to address 
the election of the anti-pope illustrate several characteristics of the mid- 
period public debate. None of the authors make an effort to establish 
the legitimacy of the election based on canon law. Instead, they rely 
upon a historical argument based on the mandate of the secular ruler 
to take part in the election; they then proceed to argue, antithetically or 
dialectically, that the illegitimacy of Pope Hildebrand—since the election 
was not consented to by Henry—necessarily implies the legitimacy of 
anti-pope Guibert because the king played a central role in his enthrone- 
ment. These points, valid when taken in isolation, fail to consider the 
legal fundaments of the case as presented by Gebhard. Thus, the 
discussion is an example of the extent to which the polemical writers 
could argue past each other: the illegitimacy of Hildebrand, the fact 
that King Henry enthroned Guibert, and the anti-pope’s many virtues 
are inadequate to legitimise the election as long as the legal formali- 
ties have not been followed. The author of the Liber de unitate, writing 
in the early 1090s, was the first to come to terms with the canon-law 
aspect of the election: he justifies the election by re-conceptualising 
the Roman Church on the basis of a corpus mysticum teaching and then 
subordinates procedural demands to the necessity of choosing a pope 
who does not act in contradiction to the ‘right order’.'® This said, the 
polemicists did not argue past each other simply because they were 
unaware of the canon-law basis of the case. Rather, in the heated 
atmosphere of the mid-80s, it was unacceptable for royalist writers to 
doubt the legitimacy of the anti-pope, and the use of moral-theology, 
history, and other circumstantial arguments was simply forced on them 
by the situation at the time. Thus, the Hersfeld monk, half a decade 


165 


See below, 6. The ‘right order of the world’ according to the De unitate ecclesiae 
conservanda (c. 1093). 
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later, could approach the subject with a degree of detachment and thus 
conceptualise the issue in terms of principles. 


8. The oath: contextualising the oath 


The discussion of the legitimacy of the anti-pope brought hermeneu- 
tics to the fore, as evident in the polemicists’ contextualisation of the 
canon-law aspects of the enthronement. Gebhard’s contribution was 
to present the canon-law evidence systematically. In dealing with the 
second main subject of the letter,'® the oath," Gebhard’s interpretive 
skill is again demonstrated. 

The subject of the oath is introduced by means of an explication 
of the argumentative rules related to the case: ‘But when they refrain 
from the factual matter, and—as seen—resort to the slandering and 
defamation of the pope, what has that to do with us?’! Like Wenrich 
of ‘Trier, Gebhard understands the argumentative game and the extent 
to which it has suffered, having fallen victim to propagandistic tenden- 
cies. It is perhaps a paradox that the most prominent use of rhetoric 
in this text appears when Gebhard criticises the opposition for failing 
to follow the argumentative rules. The subsequent effort to redefine the 
argumentative premises is actually an attempt to distract attention from 
a theme that begs a demonstrative encounter—the private character 
of the pope: 


When his life is addressed, we do not obey him because of a consid- 
eration of his life, but on account of his service in the office he holds. 
Hence, the merits of his service in the episcopal office cannot be decided 
in advance. ^? 


166 The relatively restricted thematic grasp is one noticeable difference between 


Gebhard's letter and other mid-period polemics that contributed to changing the direc- 
tion of the public debate by introducing the questions of the ‘right order’. Gebhard 
replaces the catch-all tendency by a minute attention with two themes: the excom- 
munication and the oath. The catch-all polemics include those of Wenrich of Trier, 
Manegold of Lautenbach, Guido of Osnabrück, Guido of Ferrara, and in particular 
the Liber de unitate. 

1#7 For perspectives on the conception of the oath in the polemical literature, see 
Mirbt 1888: 116; Struve 1989. 

168 Sed si, his quae ad rem pertinent omissis, iurgia et vituperationes, ut dicitur, in domnum apos- 
tolicum dictitant, quid hoc nostra interest? (EG, 150). 

169 Si de vita illius agitur, nos non pro vitae suae consideratione illi oboedimus, sed pro ministerio 
collatae in illum dignitatis. Nam meritorum suorum qualitas sacerdotali officio non preiudicat (EG, 


150). 


322 CHAPTER FOUR 


Gebhard then turns to ‘slandering and defaming’: ‘Notwithstanding 
the educated and ornamented criticism you levelled against him, these 
accusations cannot be accepted as verdicts.’'”’ The four legal formalities 
imperative for a just investigation are repeated before his opponents are 
addressed directly and the theme of the oath is introduced: 


As wise men you know perfectly well that it is a confused and inverted 
order when you condemn a person without accusation or investigation, 
and only after the verdict sets forth an accusation and an investigation. 
In dealing with this, we hear that they direct their followers’ attention 
to the collection of several texts that explain how great a crime it is to 
commit perjury and to misuse the name of God [Exod. 20.7]; this also 
applies to the bishops, of whom we have just said that they inflict more 
damage on themselves than on the ones that they wish to damage through 
the condemnation of an innocent.” 


Argumentatively, the legal scheme from the discussion of the excom- 
munication also has important functions in relation to the oath. The 
formal legal aspect of the case consists of the fact that the pope was 
not given a trial. Once again, Gebhard presents this as common knowl- 
edge and thereby focuses on the intentional divergence from the objec- 
tive rules derived from canon law. Added to this formal criticism, the 
moral-theological aspect of an unjust verdict is reintroduced,'” namely 
the extent to which the accuser inflicts injury on himself ‘through the 
condemnation of an innocent’. This is a critical point in the argument 
because once Gebhard refers to ‘an innocent’, it is simply not adequate 
to argue solely in terms of legal formalities."? Another aspect of this 
preliminary discussion of the oath relates to the reliance upon the 
transpersonal separation of the private and public features of the office. 
Gebhard's insistence on evaluating the pope in relation to ‘his service 


VO Quapropter, quantumlibet docte, quantumlibet. artificiose in reprehensiones illius invehantur, 
tamen convicia pro accusatione recipienda. non sunt (EG, 150). 

UV [psi enim ut sapientes probe norunt hunc vere confusum et preposterum ordinem esse, si illum, 
quem sine accusatione vel discussione predamnaverunt, nunc tandem post factum iudicium accusent et 
discutiant. Sed et in hoc, ut audimus, studium exhibent, quatenus ex multis scripturarum collectionibus 
suis sequacibus ostendant, quanti reatus sit periurium incurrere et nomen Domini in vanum assumere, 
et de episcopis, sicut paulo ante prediximus, qui insontes damnando sibi plus nocent, quam quibus 
nocere cupiunt (EG, 150—2). 

' See above, 6. The canon-law legitimacy of anti-pope Guibert of Ravenna. 

73 The two legal conclusions from the treatment of the excommunication are rein- 
troduced with a heavier use of rhetoric. Not only does Gebhard call attention to the 
objective implications of condemning an innocent deduced from canon law, but the 
term "innocent (insontes) referring to the pope also contributes to predispose the audience 
towards the opinions of the royal bishops; see above, 3. The excommunication. 
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in the office’ as distinct from ‘considerations of his life’ is justified by 
the canon-law rules for a proper trial because ‘the merits in the office 
cannot be decided in advice."* This concern with the public side of 
the pope is also understandable in terms of several other aspects of 
the letter. For once, it is impossible to evaluate the pope in accordance 
with the argumentative rules if the discussion consists of ad hominem 
attacks on the pope in person. Furthermore, because the adherence 
to these rules is considered a prerequisite for resolving the schism, the 
utility and welfare of the Christian society in its entirety depend on 
a discussion centring on the pope’s public function in office. Third, 
the transpersonal separation of the private and the public, and the 
insistence on focusing exclusively on the public side are also attempts 
to counter the attacks in the royal letters and polemics. These attacks 
establish causal links between the pope’s secular and wordily private 
behaviour and the public consequences in the form of excommunica- 
tion and release from the oath.'” 


9. The moral-theological approach to the oath 


The seventh narratio opens with two preliminary notes on the oath 
and perjury. While Gebhard agrees with his opponents that perjury is 
a grave sin,” he nevertheless contends that ‘they say one thing, but 
think otherwise. He then notes: 


That which the old church fathers in general stated when condemning 
the false promulgations of bishops, we understand in this way: we refrain 
from rashly and unfoundedly refuting the specific verdict of a given bishop, 
in contrast to the moderns [moderni].'”° 


In chapter 25, the absolute commitment to the oath is qualified in 
terms of a functional and a moral-theological criterion: 


7* Steinböck 1972: 160 correctly remarks that Gebhard defends the papal office 
and not Gregory in person. 

' This reasoning was introduced in the royal letters and developed by Wenrich of 
Trier and Guido of Ferrara. 

176 Nam quis sanae mentis periurium grave peccatum esse dubitet? (EG, 152). 

77. Verba illorum aliud sonant, aliud sapiunt (EG, 152). 

178 Quod contra inordinatas episcoporum promulgationes ab antiquis patribus generaliter disputatur, 
ita laudamus, ut nullatenus, sicut moderni volunt, specialem alicuius episcopi sententiam. temere. et 


absque probatione refutemus (EG, 162). 
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But every precept of the divine laws that they use for support we under- 
stand in a different way from them, namely that what someone has 
sworn must be carried out without condition and without retraction. 
The scriptural passage: “You should not dishonour the name of your 
God, you should not use the name of your God in vane, you should 
not swear in my name" [Lev. 19.12; Exod. 20.7] should rather, in our 
opinion, be observed by all with caution, so that they either do not swear 
an oath at all or do not swear to something they should not swear to; or 
to something that should not and cannot be observed if it is sworn to; 
or to something once sworn to would lead to another danger—a danger 
greater or as great? 


As in the discussion of the excommunication, the deductive method 
is also used in this case to consider the formal aspects of the matter. 
Furthermore, the extension of this method by the addition of an 
antithesis is invoked by paraphrasing the opinion of the opponents in 
a similar manner. However, the concluding contrast between ‘we’ who 
adhere to the ‘authentic tradition’, and the ‘they’ who are moderni? is 
even sharper. Perhaps most importantly, the qualification of the oath 
is constructed by readdressing the observations regarding the herme- 
neutical method before outlining the proper method, which in this case 
is a contextual approach to the Old ‘Testament. Because Gebhard has 
agreed that ‘perjury is a grave sin’ when considered in isolation, an 
approach focusing on legal formalities will obviously not suffice; thus, 
the contextualisation of the biblical passage addresses the question of 
the welfare of the Christian community. The preliminary attempt at 
qualifying the oath establishes welfare as the point of departure for 
evaluating the oath in terms of its practical content.'*! Gebhard stresses 
two aspects, one of which is the question of how to estimate a ‘greater 
or as great a danger’. The second aspect is related to the intentional 


V9 [lla autem divinae legis precepta, quibus innituntur. .. non tamen ut illi intelligi volunt intel- 
ligimus, videlicet ut, quicquid quisque iuret, indifferenter et sine retractatione servandum sit, quin potius 
hoc quod scriptum est: Non pollues nomen Dei tui, non assumes nomen Dei tui in vanum, 
non periurabis in nomine meo ea cautione omnibus observandum esse credimus, ut aut nichil 
turent aut non iurent, quae iuranda non sunt et quae iurata servari nec debent nec possunt vel servata 
in aliud maius aut aeque magnum periculum inducunt (EG, 152-4). 

10 Freund 1957: 64 notes the few occurrences of the term ‘modern’ in the polemi- 
cal literatur used exclusively by the papal writers Gebhard of Salzburg, Manegold 
of Lautenbach, and Bonizo of Sutri. See also Góssmann 1974. Hartmann 1974: 39 
observes the similarity in the use of the terms antiquus—modernus in the 11th and 12th 
centuries. Wiesenbach 1986: 152, analysing the Liber decennalis of Sigebert of Gembloux, 
claims that Sigebert applies the term to categorise authors in terms of period. For the 
use of these terms in the later Middle Ages, see Clanchy 1975; Courtenay 1987a. 

181 See Struve 1989: 112. 
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aspect of the oath; according to Gebhard, the oath can be qualified 
if the oath-taker either has not reflected on the commitments of the 
oath or has taken an oath that he knows he should not have commit- 
ted himself to.'?? 

Gebhard starts by attacking the royal bishops, accusing them of 
leading people astray, of communicating with the excommunicated, of 
secular affinities, and of disrupting the Apostolic See (EG, 154). Atten- 
tion is then devoted to one of the opponents’ arguments: 


Because they do not find suitable passages to prove this blasphemy and 
because reason and authority fail, they take cover in the oath, as if it is 
necessary to observe their oath in order to obtain what the teaching of 
the prophets, the gospels, and the apostles often contested.!? 


Gebhard then returns to speculate on the matter of intentions: “Chen 
it is certain that they, in this case, have sworn what they knew that they 
should not have sworn, have polluted the name of their God and mis- 
used the name of their God.’'** Most of the first part of the next chapter 
(26) repeats earlier arguments, presented in the form of a rhetorical 
antitheses between the prophet and apostle, and the ‘modern bishops? 
(EG, 156) on the one hand, and between the participants of the synod 
at Nicaea and ‘those that the previous year convened at Brixen against 
the Lord and his anointed’ on the other.'? The misconception on the 
part of the opposition is also in this case explained with reference to 
the secular orientation of the ‘modern bishops’, as evident in the phrase 
‘courtly oath taker’ ( palatini coniuratores) and in the characterisation of 
the convention at Brixen as a ‘courtly tribunal’ (curiae tribunalibus). 
How is this first part in the effort to qualify the oath to be evaluated? 
Basically it hinges on a number of premises, some of which are better 
supported than others. In order for the intentional argument to achieve 
credibility, there must be the possibility of evaluating intentions in relation 


18 The papal chancery justified the release of the oath mainly by invoking the 
ontological argument based on Matt. 16.19; see above, 3. Polemical warfare in the 
royal and papal chanceries (1073-1082). 

183 Ad persuadendas tales blasphemias quia convenientia testimonia non inveniunt, ratione et 
auctoritate deficientes ad iuramenta. confugium faciunt, quasi urationum suarum necessitate necessario 
illa perpetranda sint, quae propheticis, euangelicis et apostolicis institutis aperta fronte refragantur. . . 
(EG, 154). 

184 Certissime enim constat, quia ipsa hora, qua iurabant, quod non iurandum esse non ignorabant, 
polluerunt nomen Dei sui et assumpserunt nomen Dei sui in vanum (EG, 156). 

185 Sed ut de sublimioribus aecclesiae documentis taceamus, utrum maior reverentia debetur illis 
CCCX et VIII, qui in urbe Nicea in nomine Domini congregati sunt, an istis, qui preterito anno 
Prixinae convenerunt adversus Dominum et adversus christum eius? (EG, 156-8). 
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to an external manifestation of these intentions. If not, the entire 
reasoning amounts to speculation, and this type of subjectivism would 
have been particularly fatal in Gebhard’s case. With regard to the two 
premises for qualifying the oath, claiming lack of reflection or an inten- 
tional commitment to an oath that should not have been taken, they 
are problematic. According to Gebhard, an oath should not have been 
sworn to the king because they should have foreseen that this would 
lead to a ‘greater or as great a danger’, in other words a schism. This 
can be interpreted as an attack on the institution of the oath and the 
feudal ties inherent in the system of lay investiture.'®® It also provides 
the basis for the claim that the ‘courtly oath-takers’ have intentionally 
committed to an oath that should not have been taken.'? The recurrent 
references to the fact that the royal bishops know the ‘right order’, but 
have consciously chosen another path, therefore, serve to strengthen 
the case. In short, because these royal bishops know that the secular 
and the sacerdotal spheres should be kept apart, these ‘courtly oath- 
takers'—who contribute in the ‘courtly tribunal'—are guilty of taking 
an oath that should not have been taken. 

While the presentation of external manifestations of intentions 
rescues the argument from succumbing to dialectical sophistry, it still 
hinges on this technique. Basically, Gebhard inverts the position of the 
opponents by introducing two conditionals in a dialectical relationship. 
The biblical passage ‘you should not dishonour the name of God’, that 
figured in the opponent’s defence of the inviolability of the oath, is 
qualified by introducing conditionals which do not refer to the biblical 
passage but to the circumstances around the oath. These are, in turn, 
employed to provide the basis for a discussion of the intentional aspect 
of the oath-takers. However, Gebhard is aware that there are two aspects 
which he has failed to consider: one that justifies the qualification by a 
contextualised interpretation of the biblical passage, and another that 
offers corroboration for the claim that ‘the prophets, the gospels, and 
the apostles quite often contested the oath.’ 

An attempt is made to tackle both these aspects in the next two chap- 
ters (27-28). First, Gebhard presents a hypothetical scenario in which 


'86 See below, 8. The public debate on the investiture question (1058-1122). 

1#7 The reference to ‘courtly oath takers’ also relates to the contemporary anti-courtly 
feeling in reform circles. This sentiment was expressed in anti-courtly treatises, for 
instance those of Peter Damian and Conrad of Salzburg, which both used classical 
and Christian texts to warn against service at the court (Jaeger 1985). 
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the oath given to ‘high ranking officials in the church or the state’ is 
invalid if that person is banned from the office, and an oath has to be 
taken to a new master.'™ In addressing the issue of perjury, Gebhard 
paraphrases a moral-theological argument of the opposition centring 
on the words of Moses ‘thou shalt not commit perjury’ (EG, 160). By 
juxtaposing this passage with another passage from Moses: ‘thou shalt 
not kill’, and thereafter focusing on the frequency with which Moses 
stressed this ruling,'”” Gebhard directs attention to the consequences 
of selecting quotes which not refer to the case in question: 


These diverse passages do not refer to those who, along with Moses, have 
had their sins absolved. Nor is Moses contradicting himself; rather, the 
dispensation of the holy order for one or the other sin adheres to the 
truth and justness and is congruent with the order of things. 


The author then offers the explanation: ‘Notice the lawgiver who altered 
a legal sentence in order to coerce people from transgressing the laws; 
in contrast, the new lawgivers are transgressors of laws because they 
did not alter the content of their sworn oaths.''?! 

The discourse has a number of characteristics usually associated with 
a pre-scholastic approach. One side of this dialectic seeks to solve the 
apparent contradiction between the utterances of Moses by situating 
them in an authoritative hierarchy where the command ‘do not com- 
mit perjury’ is subordinate to the command ‘do not kill’. Another side 
of the dialectic consists of finding support for the interpretation—to 
sustain the legal order—before this interpretation is contrasted to the 
misinterpretation of the rulings of Moses set forth by the ‘new lawgiv- 
ers’. Formally, the contrast is invoked by simply taking the legitimate 
reason for changing laws as a point of departure for focusing attention 
on the non-occurrence of any such legal change—release from the 
oath—by the ‘new lawgivers'. Thus, Gebhard has, through scholastic 


'88 Sic etiam episcopis, ducibus aliisque in sublimitate positis ab aecclesiae vel fisci hominibus 
sacramenta. exhiberi. solent; qui si iuxta legum constitutiones, ut aliquando fit, a suis honoribus 
destituuntun, iuratores sui, cum alos sortiuntur dominos, ab anteriorum iurata fide et subiectione se 
subtrahunt (EG, 160). 

189°. et tamen post frequenter intulit: ‘Qui hoc vel illud fecerit, occidatur’ (EG, 160). 

19? Propter quam varietatem sententiarum neque predictarum. culparum remissores Moysi, nec 
Moyses ipse sibi contrarius est, sed dispensatoria sacrarum institutionum edicta ad aliud et aliud relata, 
utrobique tamen veritati et tusticiae consona sunt et causarum ordini congrua (EG, 160). 

191 Ecce legislator propter hoc legalem. sententiam. immutat, ut a legis transgressione coerceat; e 
contrario novi legislatores propter hoc legum transgressores facti sunt, ut coniurationis suae sententia 
non immutetur (EG, 160). 
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sophistry, made those who do not accept the legality of the release 
from the oath directly responsible for the transgression of the laws and 
hence for the schism. In addition, the comparison the two commands 
amends at least one of the shortcomings in the initial qualification by 
the oath by providing a biblical analogy showing that ‘the lawgiver 
altered a legal sentence.’ This discussion also displays the extent to 
which Gebhard relies on the earlier arguments. Acknowledgement of 
the validity of the excommunication is a necessary prerequisite for the 
discussion of the oath. While Gebhard has demonstrated that ‘the law- 
giver altered a legal sentence’, the premise for the effectuation of such 
an alteration in relation to the oath is that the ‘higher ranking official’ 
is deposed from office. Although Gebhard has distinguished between 
the excommunication and the release from the oath, the discussion of 
the oath is dependent on the acceptance of the conclusions regarding the 
excommunication. ‘The entire argument is based on the transpersonal 
notion of office that enables Gebhard to separate the private and the 
public sides of the oath.!%” 

The third of the opponent’s arguments is then paraphrased: some 
bishops contend that they do not feel bound to other bishops through an 
oath (EG, 160). In order to reply to this contention, Gebhard refers to 
canon eighteen of the synod of Chalcedon, that states that one should 
not distinguish between those who swear and those who conspire, but 
punish both severely (EG, 160-2). At the close of this chapter (28), the 
secular zeal of these bishops 1s again used to explain their behaviour. 
According to Gebhard, such behaviour 1s the external manifestation 
of a faulty conception of the ‘right order’, that consequently leads to 
a number of misconceptions and misinterpretations, including a faulty 
conception of the oath: ‘Who could appreciate more the conspiracy 
that they work for in the chamber or at the noisy court of the king 
than those who have professed before the holy alter and the holy relics 
with Christ and the church as witness?’ While the first two arguments 


' The objective treatment is supplemented by an argument that deduces the legal 
consequences of the separation between person and office. While the formal sides to 
the oath are tied to the office, the actual rendering of the oath is invoked through the 
person who inherits the office. Gebhard’s claim is illogical—that an oath has to be 
renewed when the person who initially swore to it is removed. However, it hinges on 
the agreement with the conclusion to the first part, namely the validity of the excom- 
munication of the king. 

19 Quomodo ergo hoc pluris faciunt, quod in cubiculo sive in aula regis inter palatinos strepitus 
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in this section are of a general nature, this third argument focuses on 
the ‘new lawgivers’ and attempts to allocate collective responsibility 
for the ‘transgression of laws'.?* The reference is obviously to those 
who had sworn allegiance to the anü-pope. Thus, Gebhard refrains 
from issuing personal attacks and rather sets forth a general canon-law 
based criticism of those ‘swearing allegiance’ to the anti-pope and those 
conspiring against the legitimate pope. 


10. The oath, perjury, and the ‘royal bishops? 


The eighth narratio, containing the last part of the discussion of the 
oath, addresses the fear of breaking the vows of fidelity to the king. 
At this point, the gradual movement from the formal legal dimension 
to the interpretive qualification of the oath reaches a preliminary end- 
point: the discussion of the practical aspect of the oath sworn to the 
king that follows redefines the question in relation to a moral-theologi- 
cal qualification of sustaining the oath. By drawing upon three earlier 
notions of the oath, Gebhard first discusses the general problems 
associated with sustaining the oath. After mentioning that the oath was 
given to the king when he was a young man,'” the moral-theological 
reason for taking the oath is addressed, namely to ‘balance the age of 
unreasonableness in a youthful mind.’'”® No less than nine quotes are 
included (EG, 164—6),'? all of which repeat the message that ‘an oath 


conspiraverunt, quam illud, quod coram sacro altari sanctisque sanctorum reliquis sub testimonio 
Christi et aecclesiae professi sunt? (EG, 162). 

19 The same argument including the same canonical reference occurs in the De 
ordinando pontifice. 

195 At fortasse ad suam defensionem, nostram vero exprobrationem illius iuramenti, quod nobiscum 
commune habent, necessitatem pretendunt, dicentes se iuratam fidelitatem infringere veritos, nisi regiae 
voluntati morem gererent (EG, 162). 

199 They are: 1) the intentional argument centring on the view that an oath should 
not be observed if it leads to a greater danger; 2) the functional notion of the ‘right 
order’; 3) the extent to which the oath was used to conceal royal allegiance. 

197 Quamvis enim dignitate senior, aetate tamen iuvenis fuit, cui haec fidelitatis sponsio facta est 
(EG, 162). 

198 Quapropter id potius fidei erat, quatenus provectior aetas iuvenilis animi inrationabiles motus 
ratione magis mitigaret, quam noxia assentatione incitaret: hoc, inquam, fidei esset. et officit. (EG, 
162-164). 

' Five are from Ambrose's De officiis, one is from Pseudo-Isidore transmitted by 
Burchard's Decretum, two are from the homilies of Bede, while one quote has not been 
identified and refers to the Libro Soliloquorum. 
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should not be observed when it is taken for vicious and incautious 
reasons’ (Isidore),"? and that a rashly taken oath should be altered if 
sustaining it makes matters even worse (Bede).””! 


It is strange that old men learned in the scripture fail to address these 
matters when they speak about the oath, but only refer and confirm that 
which nobody questions. Then, nobody denies, but everyone agrees on 
the fact that perjury is an evil. When it is an evil, moreover, because it is 
an evil, wise men should refrain from swearing an oath that forces them 
to commit perjury, because they know for sure that they can destroy 
themselves through a vicious and rashly taken oath, but they cannot 
destroy the law of the Lord and the law of our father through divine 
mercy and through an oath.?” 


These passages draw together a number of themes from the discussion 
of the oath. First, the opening passage redirects attention to the initial 
redefinition of the approach to the oath and the concomitant difference 
in interpretive approach to the scripture. Hence, the faulty approach of 
the opposition party 1s not only clarified in relation to the phrase *you 
should not commit perjury’, but also explained in terms of the secular 
orientation of the ‘royal bishops’, which resulted in misconceptions. 
Second, the claim that they ‘confirm that which nobody questions’ is 
directly conditioned on the misconception of the oath and strengthens 
the praemunitio, which on occasion has been used against those who 
intentionally misinterpret the oath. Third, the redefinition of the oath 
establishes yet another hierarchy which enables Gebhard to focus on the 
functionality of the oath. Arguing by analogy with the earlier example 
of Moses, who altered the law in order to hinder transgression of laws, 
the oath is the law that can be altered. ‘This hierarchical ordering, which 
justifies the absolution of the oath, is then further clarified by another 
formal rule: the oath can be broken if its observation leads to a greater 
harm. Hence, the passage ‘you should not commit perjury’ has been 
redefined by placing it in a hierarchy where the functional side of the 


200 Sanctus Ysidorus in libro Sententiarum: Non est, inquit, servandum sacramentum, quod 
male et incaute promittitur... (EG, 164). 

201 Si forte, inquit, aliquid nos incautius iurasse contigerit, quod observatum peiorem 
vergat in exitum, concilio illud salubriore mutandum noverimus (ZG, 166). For a discus- 
sion of Bede's theology, see Jenkins 1969. 

202 Mirandum igitur est, seniores scripturarum peritos, cum de iuramentis verbum facerent, nihil 
de predicta iurandi cautione attigisse, sed hoc solummodo ad probandum suscepisse, de quo numquam 
questio mota fuit. Nullus enim negat, sed omnes aeque fatentur periurium malum esse. Ergo si malum 
est, immo quia malum est, caveant prudentes, ne sic turent, quatenus periurare compellantur, hoc pro 
certo scientes, quia se ipsos male et incaute iurando destruere possunt, legem autem Domini et legem 
patrum nostrorum iurando destruere Deo propicio non possunt (EG, 166). 
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oath is the final court of appeal. This pragmatic and formal scheme, 
however, is not complete unless provided with a practical correlate. In 
other words, the author has to outline the criteria for deciding when 
a ‘greater evil’ has occurred as a result of honouring the oath. The 
criterion is, of course, Gebhard’s overarching notion of the ‘right 
order’, in which ‘party’ is causally related to ‘schism’ and the practical 
consequences of the schism in the form of a rupture of the Christian 
peace. The argument, then, provides the aspects that were lacking in 
the first consideration of the oath." 

Gebhard’s view of the schism as an internal church affair also per- 
meates his discussion of the oath, and this jurisdictional delineation 
is the main reason for his largely successful attempt to establish the 
means to resolve the schism in relation to objective laws. In the next 
chapter (32), the same legal delineation is used to counter a new criti- 
cism of the opponent: ‘We have sworn an oath, and even though we 
have not committed perjury we are called perjurers and infidels. We 
have not sworn to anything else, I say, than what is possible in relation 
to our order [salvo ordine].??* This conclusion is the logical result of 
Gebhard's redefinition of the oath: a functional redefinition linked to 
a transpersonal conception of office that only renders the oath valid 
as long as the person under oath still holds the office. Once again, the 
conclusion to the discussion of the excommunication—that the king 
and the anti-pope are excommunicated—1s used as premises for the 
dialectical reasoning. 

While the functional redefinition of the oath has thus far added a 
moral-theological criterion to the initial formal conceptualisation, in 
order to conclude the argument, Gebhard has to show that loyalty to 
the oath sworn to the king has led to a ‘greater evil’. He does this in two 
ways, one empirical and one theoretical. The first part of the empirical 
corroboration (ch. 32) reads like a long lists of atrocities caused by the 
king: forcing followers to disregard Christian laws, taking possession of 
bishoprics, usurpation of gifts intended for the poor, contribution to 
simony, and the spilling of Christian blood (EG, 168). These atrocities 


25 By using claims of the opposing side as a basis, Gebhard is not only able to 
redefine the notion of the oath without compromising the scriptural point of depar- 
ture—‘you should not commit perjury’. The author also adheres to his own argumenta- 
tive rules; see above, 1. Introduction: setting the argumentative terms. 

204 Fidem iuravimus, et nisi perfidiam faciamus, periuri dicimur et infideles. Nihil, inquam, 
iuravimus, nisi quod salvo ordine nostro fieri posset (EG, 168). 
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are then linked to the question of observing the oath."? According to 
Gebhard, the ‘new teachers’ are responsible for this notion of the oath 
and also for the schism (EG, 168-70). But Gebhard also has to repudiate 
the opposite scenario: that it was the pope's release of the oath that led 
to a ‘greater evil’. This second part of the empirical defence refers to 
the origin of the schism in Worms in 1076 (ch. 33), emphasising that 
the pope had not at that time issued the excommunication."^ Then 
(ch. 34), Gebhard describes the deposition of Bishop Hermann of Bam- 
berg and the ordination of Rupert in 1075, stressing that the orders of 
the pope were followed in this case.” By setting the concord of 1075 
as the point of departure,” the royal bishops are addressed directly 
(ch. 36) and accused of being the originators of the schism due to their 
participation at the council of Worms the following year: 


The authors of this legation who took part in the gathering at Worms 
should answer to why they without being forced threw away the bond 
of discipline; why they signed a document that alienated them from the 
holy obedience; why they founded new laws for the world, stating that the 
serving prince has the right to depose the highest bishop of his episcopal 
see; they should be made to answer, and if not to us, they should at least 
answer to the church; to those who rightly and loudly advised them of 
the preceding reasons that in this way have to be put forward.??? 


This last empirical part, concluding the discussion of the oath, partly 
reiterates themes familiar from the papal letters. In addition, it concludes 


205 ‘Ts it a duty on the part of the pastoral office to take part in and contribute with 
counsel—as following from an oath taken to the king—so as to divert the tunic of 
Christ and the tunics of his bishops and thus to separate them from the kingdom?’ 
(Numquid pastoralis officii est talibus actu vel consilio participari, numquid fidelitati competit regibus 
persuadere, ut Christi tunicam et sacerdotum eius vestimenta scindentes scindi a se regnum mereantur? 
(EG, 168)). 

206 Cum enim primum ad iniciandam hanc rem Wormatiae confluxissent, ubi omnis, quam patimur, 
calamitas exordium. sumpsit, nullam adhuc domnus papa in illos excommunicationis vel anathematis 
sententiam destinavit, sed ipsi primitiae discordiarum, ipso ignorante et nihil minus putante, prelationi 
sua superba et repentina temeritate abrenunciaverunt (EG, 170). 

207 Sed ante eandem natalis Domini festivitatem, cum rex natalicium. diem Andreae apostoli 
Babenperc celebrasset, tanta adhuc inter regnum et summum sacerdotium. concordia viguit, ut omne 
quod ibi in destituto eiusdem loci episcopo alioque substituto actum est, totum iussioni et obedientiae 
Romani pontificis deputaretur. Et ipse quidem princeps hoc verbis, hoc litteris a sede apostolica karita- 
tive directis iniunctum sibi fuisse attestatus est (EG, 170-2). 

208 Ecce manifesta indicia huc usque permanentis concordiae! (EG, 172). 

20 Dictant igitur legationis huius compositores, qui conventui Wormatiae habito intererant, ubi 
gratis a se iugum disciplinae proiecerunt, ubi sanctae obedientiae libellum repudu conscripserunt, ubi 
novam hanc mundo legem condiderunt, ut servus principis summo pontifici cathedram episcopalem inter- 
dicendi ius habeat; dicant ergo, dicant, et si non nobis, tamen aecclesiae iuste adversus eos proclamanti 
respondeant, quibus precedentibus causis talia ex debito reconpensarent (EG, 172). 
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three arguments. First, the earlier attempt to balance the causal link 
between the warlike private side of the pope and the public warfare by 
distinguishing between the private and the public aspects, is concluded 
by Gebhard's allocation of responsibility for the schism to the royal 
bishops. But the argument still has its flaws. Although Gebhard offers 
four reasons for the importance of focusing on the public matters, it 1s 
nevertheless a weakness that the problematic private side is rendered 
irrelevant by an argumentative twist. Thus, there is reason to doubt 
that this unquestionably modern trait to the argument would convince 
the royal bishops of the irrelevance of the private character of the 
pope, given the focus on the secular and warlike personality of the 
pope in the royal letters. Second, the entire empirical part is necessary 
to conclude the redefinition and qualification of the oath. The formal 
criterion, which revolves around the phrase ‘leading to a greater evil’, 
has to be given a practical and historical dimension, and by contrasting 
the concord of 1075 with the origin of the schism at Worms in 1076, 
Gebhard again displays a similar concern with the temporal dimension 
as seen in the formal-legal discussion of the excommunication. The 
empirical argument, then, defines ‘greater worse’ empirically by showing 
that it was not the release from the oath that caused the schism, but 
rather the secular orientation of the royal bishops gathered at Worms. 
Third, the conclusion to the empirical antithesis is taken one step fur- 
ther by redirecting attention to the participation of the royal bishops 
at Worms, thus re-addressing the intentional side to the participant. In 
this way, the ‘written subscription’ becomes an external manifestation 
of the secular intention on the part of the royal bishops. 

Although Gebhard’s consideration of the oath is easily the most 
sophisticated elaboration of the Gregorian position, it does not tackle all 
aspects of the issue that surface in the polemical discussion. For instance, 
the perjury of anti-king Rudolf of Rheinfelden is not addressed here, 
although his relationship to Pope Hildebrand in the escalation of the 
conflict was used for all its worth by Wenrich of Trier. The causal bond 
between Hildebrand’s private character and the public consequences 
is taken one step further by Guido of Ferrara, presenting the pope as 
the mastermind behind a scheme that involved the creation of the 
anti-king, the absolution of the oath, the Saxon war, and thus also 
the dissolution of the ‘right order’.?'° Compared to what is arguably the 


?? Guido first tells how Hildebrand gave orders for setting up anti-king Rudolf against 
his own lord, contrary to the binding commitment of the oaths. Second, Hildebrand 
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most elaborate discussion of the oath from the royal side in the Liber de 
unitate, Gebhard addresses neither the sacramental aspects of the oath 
nor the historical precedents for the release from the oath found in the 
papal letter to Hermann of Metz.?!! Why is this? One reason is probably 
the concern with formalities, resulting in a high level of abstraction and 
a tendency to objectify the issues under discussion. Other explanations 
have to do with Gebhard’s definition of the excommunication and 
the release from the oath as internal church matters, his concomitant 
lack of interest in questions of kingship, and his refusal to discuss the 
private side of Pope Hildebrand. A further explanation relates to the 
author’s refusal to succumb to a demonstrative confrontation. Is this a 
legitimate redefinition of the subject, given the royal polemicists’ view 
of the release from the oath? As propaganda it is not up to par. But 
then again, this is hardly Gebhard’s intention, knowing that the propa- 
gandistic side of the debate was very much in the hand of the papal 
chancery and their much better developed communicative infrastructure. 
As an effort to resolve the schism by presenting argumentative rules 
and objective schemes to an audience of peers, however, Gebhard’s 
letter foreshadows the late-period writers’ concern for principles. In 
order to further illuminate Gebhard’s argument as well as the public 
discussion of the oath, the approaches of Wenrich of Trier and Guido 
of Osnabrück will be addressed more in detail. 


11. The release of the oath according to Wenrich 


Next to the excommunication, the release of the oath 1s the theme given 
most attention by Wenrich, obviously attesting to the contemporary 
importance of the issue." ? When it comes to the discussion of the oath, 


absolved all other German magnates from their oaths of loyalty to King Henry. Third, 
by letters and legations Hildebrand roused these magnates to go to war against the 
king. Fourth, Hildebrand sent money belonging to St Peter to these magnates. Fifth, 
the result of this was to stir up even greater hatred (L4l, 1, 555). 

211 See below, 6. The ‘right order of the world’ according to the De unitate ecclesiae 
conservanda (c. 1093). 

?? The contemporary interest in the oath is linked to the pope's release of the 
oath of the subjects of the king, but also other factors can contribute to explaining 
the contemporary relevance of the matter. One is related to the reform project. In 
order to realise the goals of the reform papacy, the pope introduced a new and far 
more binding oath. This new oath was first taken by Archbishop Guibert of Ravenna 
in 1073; see Gottlob 1963. 
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it has been claimed that Wenrich lacks convincing arguments,"? and 
that the whole discussion displays the restricted intellectual confines of 
medieval writers.? In the handling of the oath, Wenrich establishes a 
dialogue between the papal party and: 1) the unnamed opponents of 
the pope, used throughout the Epistola as a literary vehicle for presenting 
the public critique of the pope; 2) scriptural authorities; 3) reason. 

“They say that the Lord pope absolved far too easily the holy, and 
in all previous centuries by all people [omnium gentium nations] inviolable, 
binding commitment of the oath.?'? Already in this first passage, the 
opponents are aligned with the view that the oath is inviolable and 
grounded in folk law;?? in contrast to the ‘easy’ and ‘rash’ release of 
the oath. In the following passages, a quote from the ‘Lord pope’—I 
release all from the oath that have been sworn to Henry”!’—is on 
three occasions contrasted to different aspects of Wenrich's notion 
of the ‘right order’. First, after having stressed that ‘the release was 
not asked for but ordered’, the ‘wise observer’ is introduced to pres- 
ent an indirect criticism: ‘But a wise observer is clear on the fact that 
something that one dispenses with so easily is only of minor value.’”'® 
Second, by focusing only on the first part of the quote—I release all’ 
(Absolvo omnes)—the transgression of the confines of legitimate papal 
power in relation to the secular power is addressed: ‘When he, by papal 
authority, interposes on that which belong to the throne, should we 
not in the writing at least contend that he leaves the private intact??? 
The third contrast calls upon the scripture as Wenrich reinterprets the 
implications of the release of the oath in relation to a scriptural quote— 
the absolver is bound?”’—before drawing a preliminary conclusion 





?5 Schmale-Ott 1984: 13. 

? Fauser 1935: 102. 

?5 Sanctam autem et omnibus retro seculis apud omnium gentium nationes inviolatam iurisurandi 
religionem facillima, inquiunt, domni papae rescindit absolutio . . . (EW, 98). 

216 For an outline of the use of lex naturalis and ius gentium in the Salian period, see 
Dicherhof 1991: 451. Wenrich’s reference to ‘folk law’, however, must not be taken as 
anything resembling a notion of ‘natural law’. The creation of a language in which 
natural rights theories could be expressed only appears with the canonists in the 13th 
century (Tierney 1989; Pennington 1993: 125-56). This language, in turn, was funda- 
mental to the natural rights theorists of the early modern period; see Tuck 1979. 

77 Absolvo’, inquit, ‘omnes a iuramento, quod Heinrico iuraverunt? (EW, 98). 

218 Sed rem diligenter intuenti patet facili precio conparabile, quod tam facile dispensatur (EW, 
98). 
hy Si ea, quae ad fiscum pertinent, domni papae auctoritate ei interdicuntuy aliquam saltem in 
scripto illo mereamur subauditionem, ut ei vel privata relinquantur (EW, 98—100). 

220 “We see that this in the end not should be taken to mean that the one who is 
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in relation to the three contrasts: ‘When he said: “I absolve you from the 
oath you have sworn to Henry”, what else is being said or prescribed 
than “Believe in my authority and exclude from the faith those who 
want to keep the oath.”””! In the next passage, the author for the first 
time addresses the pope directly: ‘In this case we do not listen to you 
Lord pope; we do not break the oath that we have promised, not only 
promised, but sworn.’”? 

The antithetical rhetoric of this dialogue is based on three substan- 
tial claims all underlining the innovatory element in the release. The 
first point, the allegedly minor value attached to the oath on the part 
of the pope, is not convincing when taken in isolation, being founded 
on only a vague reference to moral theology and an unfounded claim 
that the oath was ‘forced’ upon the people. Second, a legal argument 
is introduced, as the oath is defined as belonging to the private legal 
sphere. Thus, the secular element of the oath is set forth as a contract 
between the individual and the king. The third argument addresses 
the moral-theological element to the oath, and Wenrich focuses on the 
severity of its binding commitment. This differentiation between the 
legal and the moral-theological aspects of the oath, then, provides 
the point of departure for the direct address to the pope. As in the 
discussion of the excommunication,”*? Wenrich criticises the transgres- 
sion of the confines of the secular sphere by a collective release from 
a private legal engagement.””* 

In addition to this argument focusing on the binding commitment 
of the oath, Wenrich adds another. Based on the premise that the pope 
has been deposed, he obviously has no power to release an oath: 


bound is absolved, but that the absolver is bound. Because when scripture said, “One 
is constringed from the bonds of ones sins” [Prov. 5.22], a person who leads another 
to sin, to whom he was immune, binds without doubt one who was absolved’ (Videamus, 
ne forte id non sit vinctos absolvere, sed absolutos vincire. Cum enim scriptura dicat: Funiculis pec- 
catorum suorum unusquisque constringitur, quicunque alium in peccatum, quo inmunis erat, 
inducit, ille procul dubio solutum vincit (EW, 100)). 

?! His itaque cum dicitur: Absolvo vos a sacramento, quod Heinrico iuravistis’, quid aliud dicitur 
vel precipitur nisi: Auctoritate mea freti fidem illi negate, quam vos observaturos iuramento firmastis’? 
(EW, 100). 

?? Non te in hoc, domne papa, audimus; non abnegamus ei fidem, quam promisimus, non tantum 
promisimus, sed iuravimus...(EW, 100). 

25 Wenrich distinguished between the formal mandate and the use of this power 
and did not question the prerogative of the papacy; see above, 4. The functional side 
to the excommunication of King Henry. 

224 According to Robinson 1973: 180: *Wenrich of Trier seemed to believe that 
Gregory's promise of absolution to his supporters constituted an innovation...” 
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If you sit upon the chair of Moses, I necessarily have to hear and do what 
you order. You have descended from the chair of Moses, and therefore 
you have released me from every necessity to show obedience to you.?” 


After having referred to Moses’ commands not to misuse the name of 
God, to abstain from swearing, and not to have other gods (EW, 100-2), 
Wenrich underlines: ‘Both mandates [have other gods, swearing] are 
written with God's finger, and promulgated from the same lawgiver, 
and must be held with the same reverence and should be made effective 
with the same firmness.’””° Another quote from the papal letter ends 
Wenrich's treatment of the oath: 


But the Lord pope said, “The person whom you have sworn to is sinful, 
impious, guilty of perjury, and wicked; you do not owe him fidelity.” This 
is what we read in your letter Lord pope, this is what we have heard being 
preached throughout the world by your evangelists. . .??? 


Wenrich’s discussion of the oath is one of the most consistent found in 
the polemical literature and appeals both to those who consider Hil- 
debrand to be the pope and to those who consider him to be deposed. 
With regard to the latter—probably royal bishops—the case is simple: 
Hildebrand is no pope and consequently his orders are not binding. 
As for those who consider Hildebrand to be the pope, Wenrich puts 
forward two arguments. First, by invoking a transpersonal notion of the 
papal office, he distinguishes between the legal potestas which resides in 
the office, and the moral-theological use of the power on the part of 
individual popes. Basically, Wenrich puts forth a descending authori- 
tative hierarchy—divine ontology — epistemological basis (scripture) 
— papal office > inheritor of office—that makes the commands of 
Moses (i. e. not to swear) the guiding line for those holding the papal 
office. Hence, Hildebrand, by dissolving the oath, is guilty of a grave 
sin. The second argument hinges on Wenrich's separation between the 
legal and the moral-theological aspect of the oath and the fact that the 
legal aspects refer to the private legal sphere and thus to a contract 
between the subjects and the king. As such, the pope is not in a position 


95 Si super cathedram Moysi sederes, necesse haberem servare et facere quod iuberes. Cathedram 
Moysi descendisti, ab omni, quam tibi debebam, oboedientiae necessitate me absolvisti (EW, 100). 
75 Utrumque mandatum digito Dei scriptum, ab eodem legislatore promulgatum, eadem reverentia 
susceptum, eadem. debet esse firmitate statum (EW, 102). 
?7 Sed dicil domnus papa: ‘Perversus est, cui iurasti; impius est, periurus est, scelestus est; fidem 
ei non debes’. Ista quidem, domne papa, in scripto tuo legimus, ista quidem per orbem terrarum 
predicanda per euangelistas tuos circumferri audivimus. . . (EW, 102). 
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to dissolve the legal pact as this is beyond his jurisdiction. Relating to 
both arguments, Wenrich also acknowledges the importance of provid- 
ing empirical evidence for Hildebrand’s divergence from the apostolic 
ideal in the form of the papal letter. 

It is noticeable that both Gebhard and Wenrich use approximately 
the same argumentative approach to present opposite conclusions: 
while Gebhard uses the example of Moses to argue for the possibility 
of altering a law, Wenrich deduces the main premise of his argu- 
ment—the sin of perjury—from the same source. Gebhard’s original 
contribution—the qualification of the oath in terms of welfare and 
social order—is not touched on by Wenrich. Conversely, Gebhard does 
not deal with Wenrich’s reference to the contract between the subject 
and the king. Only some years later did another polemicist discuss this 
aspect, namely Manegold of Lautenbach."? By combining a specific 
idea of a pact between the ruler and the ruled using an ‘argument from 
reason', Manegold claims that because King Henry had broken the 
pact, the people were released from the oath.?? Thereafter, the author 
refers to Augustine's definition of the sacramental side to the oath?? in 
relation to the duty of the secular ruler who seeks to act justly and rule 
in peace.??! This is then contrasted with the king's failure to uphold his 
part of the pact by ensuring justice and peace, concluding that ‘neces- 
sity’ requires the absolution of the oath.” With regard to the Moses- 
analogy, Manegold uses a commonplace dialectical twist, applying the 
just deposition of King Henry to highlight the logical impossibility of 
Wenrich's claim that ‘you have descended from the chair of Moses.’ 


?* For different perspectives on Manegold, see Stead 1914; Reinke 1937: 65; 
Laakman 1969; Tullio 1969; Hartmann 1970, 1972; Müller-Mertens 1970: 209; 
Fuhrmann 1975; Myers 1982: 170; Struve 1991b; Kolmel 1993; Ziomkowsla 2003. 

22 At vero si quando pactum, quo eligitur, infringit, ad ea disturbanda et confundenda, que corrigere 
constitutus est, eruperit, tuste rations consideratione populum subiectionis debito absolvit, quippe cum 
fidem. prior ipse deseruerit, que alterutrum | altero fidelitate colligavit (Ldl, 1, 391-2). 

?9 Wenrich does not deal with the sacramental side of the oath, in contrast to the 
sophisticated treatment of the author of the Liber de unitate; sce below, 6. The ‘right 
order of the world’ according to the De unitate ecclesiae conservanda (c. 1093). 

731 Ut enim ab adversariis inducto utamur exemplo, si, ut Augustinus diffinit, per Deum est iurare 
Deo ius reddere, ille, qui iuste et qua fieri debet ratione regibus vel principibus iurat, hoc sacremento 
confirmat, ut ad regni gubernacula tuenda, iusticiam. servandam, pacem stabiliendam indwiduus et 
inremotus comes et adiutor existat (Ldl, 1, 392). 

?3? At vero, si ille non regnum gubernare, sed regni occasione tyrannidem exercere, iusticiam 
destruere, pacem confundere, fidem deserere exarserit, adiuratus turamenti necessitate absolutus existit, 
liberumque est populu illum deponere, alterum elevare, quem constat alterutre obligationis rationem 
prius deseruisse (Ldl, 1, 392). 


3 Ta etinam Heinricum vestrum. apostlica auctoritas postquam deposuit, iuramenta illi facta 
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In order to elaborate the necessity-argument, the author reserves a 
chapter to the testimonies of the fathers that demonstrate that unjust 
oaths should not be observed,” including the example of Pope Soter 
that qualifies the binding commitment of the oath in relation to an 
*order'.?? Finally, Manegold refers to the scriptural examples presented 
by Wenrich, and explains the faulty understanding by yet again declaring 
the partisan commitment of the Trier scholastic (Zdl, 1, 398). 
Compared to the earlier methodological criticism of historical analo- 
gies in the discussion of the excommunication, Manegold is in this case 
less successful, despite the fact that the argument hits the core of the 
Issue. By re-conceptualising the oath in political-theoretical terms, the 
acceptance of the idea of the pact becomes the deductive premise for 
the remainder of the argument."* Hence, because the king has broken 
the pact by failing to act as a rex iustus, he is deposed and the oaths are 
absolved.’ The acceptance of this argument is in turn a vital premise 


tusta ratione et irrefragabili auctoritate dissolvit, que penitus nulla existere cognovit, nec in hoc facto 
cathedram Moysi descendit nec vos, ut impio ore in vestram ipsorum confusionem et damnationem 
garritis, a subiectioms necessitate absolvit (Ldl, 1, 394). 

791. Ex his igitur rationibus et auctoritatibus colligitur, quam gratum quamque acceptabile sacrificium 
noster apostolicus Domino obtulerit, qui vestro Heinrico adiuratos, ne penitus sacrilegio scismatis et 
vinculo anathematis perirent, quia omnino sine peccato liberari non poterant, per minoris piaculi lapsum 
de baratro perditionis eruere studebat (Ldl, 1, 397). 

?5 Gebhard also uses the quote of Pope Soter to argue for the fact that an oath is 
only binding if it is taken to someone who is part of the same societal order. 

?5 Manegold's notion of ‘contract’ has been fiercely discussed by scholars. Funken- 
stein 1938: 59 directs attention to the Old Testament and how the royal power was 
delegated through the people. Stead 1914: 8-11 claims that Manegold produced a 
theory of kingship unique in contemporary literature, bearing some resemblance to the 
17th century theories of the social contract. Dawson 1966 concludes that the author 
contributes with an almost democratic theory of the social contract as a replacement 
for the traditional principle of the divine right of kings. Myers 1982: 170 finds that 
the author produced a ‘full-blown theory of popular sovereignty and social contract 
all in one’. Against these opinions that interpret Manegold's views as a social contract, 
Dempf 1929: 210 concludes that the pactum simply is the oath that the king takes when 
enthroned. Kern 1956 finds that the theory is closer to the medieval tradition of resist- 
ance since Manegold only changed the Lex regia to a pactum: the people are only free 
1f the ruler does not fulfil his contractual duty. Thus, the ruler's personal right to the 
dominion is guaranteed. Laakman 1969: 84—7 rejects the notion of a ‘social contract’, 
but stresses that the attention that Manegold devotes to the pactum gives it a constitutive 
dimension. According to Führmann 1975: 36-7, the pact is not a diplomatic or a legal 
phrase, as Manegold's view of the king belongs to the traditional rex-et-tyrannus teaching. 
See also Kólmel 1993: 278-81. For treatments of the history of the social contract as 
stressing the medieval contribution, see Hopfl and Thompson 1979; Black 1997. 

?7 Paul of Bernried in his Vita Gregorii VII papae, 531-2 describes a similar notion 
of ‘contract’ in order to justify the election of Rudolf of Schwaben as anti-king in 
1079: Praeterea, liberi homines Henricum eo pacto sibi praeposuerunt in regem, ut electores suos tuste 
iudicare et regali providentia gubernari satageret. Quod pactum ille postea praevaricari et contemnere non 
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in the dialectical argument regarding the Moses-analogy: the status of 
Henry as a ‘non-rex’—in line with the nomen-potestas theory—is necessary 
for the dialectical inversion in which Gregory is the legitimate pope. 
However, the argument is not only flawed by the deductive logic, but 
also by the substantial premises of the argument. The notion of the 
pact demands that the king is created by the people and not by God, 
and thus hints at a conception of elective kingship. Although certain 
letters of the papal chancery suggest such a conception,’ and even 
though Bruno and Lampert discussed the reciprocal bonds linking 
the ruler and the ruled in contract-like terms,” it is probably fair to 
say that Manegold’s radical idea of a pact was not understood in an 
environment advocating a view of divine kingship. Moreover, the sub- 
stantial premises underlying the dialectical argument concerning the 
Moses analogy are problematic, to say the least. The status of Henry 
as ‘non-rex’ as a premise is conditioned on the fact that it was Henry 
who attempted to depose Pope Gregory at the synod of Brixen. But 
because he, according to the papacy, was already deposed, he was not 
in a position to depose the head of the Apostolic See. This, in turn, 
implies that Manegold accepts that a rex iustus can depose a pope. 
Consequently, the dialectical reasoning backfires if the deposition of 
the king is questioned. In addition, Manegold fails to address other 
alternatives regarding the deposition of the pope. In the royal letters, 
an underdeveloped form of episcopalism is one basis for the Brixen- 
decree, and Wenrich’s reading can easily be construed as one cause of 
auto-deposition.? With regard to the last two arguments, the use of the 
testimonies of the fathers to justify the absolution of an unjust oath is 
little more than a demonstrative head-on confrontation that stops short 
of explicating why Wenrich’s use of the same authoritative sources leads 
to a different conclusion regarding the oath. The concluding methodical 
criticism is also underdeveloped: Manegold simply reiterates the causal 
chain party — faulty understanding, but without probing any further 
into the matter by elaborating the interpretive subjectivism caused by 
party allegiance. 


cessavit, videlicet quoslibet innoxios tyrannica crudelitate opprimendo et omnes, quos potuit, christianae 
religioni repugnare contringendo. 

°88 Three letters in particular deal with the question of elective kingship: Reg. 4, 
338,21; 9, 2. 

?9? For the best recent discussion of Lambert, see Bagge 2002. See also Schubert 
2005: 109. 

%0 Two letters in particular hint at such an episcopalism: EPH, 12 and EPH, 17. 
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Later in the treatise, Wenrich returns to the discussion of the oath 
and offers a historical argument for the necessity of sustaining the oath 
to a ruler, regardless of the character of the king: 


...I have read in the holy scripture and remember that the holy fathers, 
the glorious persons that God had accepted and honoured, had sworn 
an oath towards wicked and impious men and sustained the oath with 
the uttermost effort.?"! 


The following historical argument refers to five figures in the Old Testa- 
ment—Abraham, Isaac, Jacob, Joshua, and Saul (ZW, 104-8)—stressing 
the effort they exerted to sustain their oath. Thereafter, Wenrich adds 
four new scriptural references, three from the Old Testament and one 
from the New Testament (EW, 108). The harshness of the biblical 
language, along with the theme of the false prophet—warning against 
the voice of the liar, and appealing to the righteous to kill a prophet 
who in God's name disobeys orders and preaches what he is not sup- 
posed to (Exod. 23.1; Deut. 18.20)—reflects a more uncompromising 
polemical zeal. 

Although Wenrich refrains from using the historical example of 
Nebuchadnezzar—in contrast to Guido of Osnabriick—and para- 
phrases the examples instead of quoting verbatim, this last part of the 
discussion of the oath is by far the weakest. ‘The consistency of the first 
part seems to have been lost. While the polemical detour regarding the 
anti-king offers a third empirical confirmation that Pope Hildebrand 
acted contrary to the apostolic ideal, the historical argument is pre- 
dominantly concerned with proving that absolution of an oath sworn 
to the secular ruler is prohibited. This concern, however, overshadows 
the importance of providing a historical dimension to support the main 
premise of the discussion, namely the fact that there exists a general 
epistemological basis for evaluating the wielder of the papal power. 
Furthermore, the historical argument is also ambivalent with regard 
to its polemical targets. While anti-king Rudolf and other supporters 
of the pope are easily identifiable targets, it is much less clear to what 
extent Wenrich intends the critique to include the pope as well. In one 
reading, it is possible that the author applies the rex/tyrannus dichotomy 


>... patres sanctos, viros gloriosos, Dei agnitores et cultores sacramentum cum perversis et a Deo 


alienis hominibus suscepisse et summa illud cautela observasse in scripturis sanctis et legi et memoro 


(EW, 104). 


342 CHAPTER FOUR 


to King Henry and Pope Hildebrand respectively, thereby continuing 
a polemical strategy initiated by the royal chancery. However, if this 
is the intention, the argument is not particularly relevant, and at best 
serves to repeat the claim that the pope instigated the schism. Finally, 
the examples are all gathered from the Old Testament, and Wenrich 
either disregards or is not aware of the different conception of the oath 
in the New Testament. Wenrich is thus wrong when he claims that his 
reading is providing a general scriptural notion of the oath. 


12. Guido of Osnabriick’s approach to the oath 


If the focus is on the formal legal defence, did this stand the test of 
time? Only partly: writing in 1084-1085, Guido of Osnabrück consid- 
ers the oath in a similarly formal manner and presents an argument 
that undermines Gebhard's reasoning." Guido focuses first on the 
unjust excommunication;” because Hildebrand introduced a ‘particu- 
lar doctrine’ inimical to Christian unity, he was not in a position to 
release anyone from the oath.?** The focus is then altered, stressing that 
although the excommunication was performed in the ‘right and proper’ 


?? The Liber de controversia is composed between 22 March 1084 and 25 May 1085 
(Mirbt 1965: 32). Guido belonged to a group of thirteen canons which, during the 
late 1080s and 1090s, received the episcopate. Guido was, together with Liemar of 
Bremen, Conrad of Utrecht, Rupert of Bamberg, and Egilbert of Trier, one of the 
king’s principal advisers in the conflict with the papacy (Robinson 1999a: 276, 310). 
The scholarly evaluation of the treatise has on the whole been positive, and has focused 
on three themes: (1) the elaboration of themes from the royal letters; (2) the historical 
argument; (3) argumentative traits; see Mirbt 1888: 111; Carlyle 1950d: 49-51; Dempf 
1929: 191, 194; Fauser 1935: 111-2; Schramm 1947: 12; Wattenbach and Holtzmann 
1967b: 400-1; Nitschke 1969: 47, 56; Koch 1972: 34; Jasper 1975; Schmale-Ott 1984: 
27; Struve 1989: 111. 

?5 With this... anathema that Hildebrand unjustly and unfounded presumed to 
issue, he hit the nail of curse and damnation on himself’ (‘Cum illo... anathemate, quod 
Hhldebrandus in regem iniuste et ordine precipiti dicere presumpsit, maledichonis ac dampnationis 
clavum sibi ipsi infixit^ (Guido, Liber de controversia, 262)). 

?* And because he was unable to hinder any of the royal supporters from commu- 
nicating with him [the emperor|—and this because he was hit by an instance of error 
that through his insistence and defence of his particular doctrine led to a detraction 
from Christian faith—he was even less in a position to release anyone from the oath 
that was taken by him [the emperor] (Et si, quia erroris lepra aspersus a fidelium. unitate 
contumatia et perversitate singularis. doctrinae recessit, neminem fidelium regis ab eius communione 
suspendere potuit, multo minus ab iuramento, quod ei fecerant, absolvere licuit (Guido, Liber de 
controversia, 262-4). 
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manner, it nevertheless led to perjury on the part of the princes of 
the empire.?® An oath to the king is not to be broken, and the author 
corroborates this claim by referring to the Old Testament (Lev. 19.12; 
Exod. 20.7), a ruling from Pope Eutician, and council rulings from 
Burchard's Decretum. Both rulings are from the council of Toledo?" and 
deal with different aspects of perjury. The first distinguishes between the 
legal consequences for representatives of the secular and the spiritual 
sphere—hishops, priests and deacons are removed from their office. 
The second, however, considers oaths taken under false pretences, for 
which the guilty do penance (Guido, Liber de controversia, 264). 

Guido's approach is to construct an abstract scheme based on the 
letter to Hermann of Metz. For Guido, the excommunication and the 
release from the oath, although treated separately, are part and parcel 
of the same problem and have the same source in Hildebrand's unjust 
behaviour. However, the two subjects are primarily juxtaposed in order 
to counter the papal justification of the excommunication of the king. 
The chancery, by alluding to a ruling of Pope Gregory I, contended 
that even an unjust excommunication should be respected. While 
Wenrich of 'Iner attempted to repudiate this prerogative by referring 
to the necessity of discretion in issuing verdicts, Guido juxtaposes the 
excommunication and the release from the oath in terms of the logical 
bond between the two acts. Consequently, even though the excom- 
munication 1s considered legitimate on purely formal-legal grounds, it 
leads to perjury; and because perjury in turn is causally linked to the 
disrupting of the ‘right order’, the excommunication is abstracted as 
one vital factor underlying the contemporary weakening of Christian 
unity, and thereby rendered invalid. With regard to the canon-law part 
of the debate, the first quote that distinguishes between the different 
legal consequences for clerics and laymen goes straight to the core of 
Gebhard’s reasoning that the oath had to be qualified in terms of social 
order: Guido undermines Gebhard’s argument by demonstrating that 
the legal implications of perjury are different for clerics and laymen, 
which logically implies that clerics take oaths ‘outside their orders’. 


?5 Quia, si excommunicatio iuste et ordine a recto et catholico facta fuisset, ab iuramento tamen prin- 


cipes regni absque labe periurii cum vita absolvi non possent (Guido, Liber de controversia, 264). 

75 The ruling of the council of Toledo is used by four members of the ‘south- 
German Gregorian circle’ in relation to the question of the oath: Bernard of Hilde- 
sheim, Manegold of Lautenbach, the anonymous of Hirshau and Gebhard (Robinson 
1978e: 109-12). 
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The second quote addresses oaths given under false pretences, thereby 
tackling the second side of Gebhard’s defence, namely his claim that 
an oath should not be kept if it contributes to a greater evil in the 
form of destroying the ‘right order’. Intentional or not," Guido partly 
repudiates this argument, not by the absolution of the moral-theological 
prohibition against perjury, but by qualifying the oath along different 
lines from those of Gebhard. 


13. Conclusio: polemical targets and the question of audiences 


The letter lacks a separate petitio, and the final part of it resembles a 
long conclusio that addresses the audience loyal to the pope (ch. 36): 


Moreover, if they are unable to present a convincing defence—that is, 
because they are unable—they should be seen as the originators of the 
new confusion, and the converters of the ancient peace and calm, and 
the destroyers of the divine and human laws.?'? 


In conclusion, a broad delineation of the intended audiences can be 
gathered from Gebhard’s rhetorical invocation of a ‘public tribunal’ that 
awaits a response from the royal bishops. The differentiation between 
‘us’ and ‘the church’, then, indicates that the letter was written with 
three different audiences in mind: the royal bishops, the papal party, 
and a group of bishops and perhaps also other high church represen- 
tatives who were unsure of their party allegiance, including Hermann 
of Metz. Was Gebhard’s letter an answer to the polemic of Wenrich 
of ‘Trier? On the one hand, the two polemical writers have only the 
discussion of the excommunication and the release from the oath in 
common, so it seems unlikely that this is a direct encounter. With 
regard to the discussion of the excommunication, Gebhard’s point of 
departure—‘communication with an excommunicated’—is not men- 
tioned by Wenrich. Gebhard shows little concern about the pope and 


?! There are no indicators that Guido of Osnabrück knew of Gebhard’s letter. 
However, the subject of the oath was frequently discussed in the 1080s and many of 
the arguments must have been familiar. In the case of Gebhard, the Salzburg bishop’s 
position as an official representative of the papal party along with the seemingly large 
diffusion of the letter suggest that Guido may have been familiar with the argument. 

248 Si autem conpetentem rationem reddere non possunt, immo quia non possunt, fateantur necesse 
est novae se confusionis auctores, antiquae autem pacis et quietis perturbatores, legum. divinarum et 
humanarum destructores (EG, 172). 
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the king and displays no interest in those aspects of the struggle that 
fall outside the confines of the sacerdotal sphere. Wenrich’s polemic, 
in contrast, is a catch-all polemic that discusses the private sides of the 
pope and the king in detail, in addition to addressing lay investiture 
and clerical chastity. None of this receives an answer from Gebhard, 
not even Wenrich’s concern with anti-king Rudolf of Rheinfelden. 
Furthermore, while Wenrich refers to moral theology and reason, and 
only rarely refers to canon law, Gebhard’s approach is based on canon 
law and moral theology. Moreover, Gebhard’s outline of a hierarchy 
of authorities only addresses the delineation of the two powers in a 
negative way, whereas Wenrich needs to treat relations between the two 
powers, partly because of his catch-all approach and partly because 
Gebhard’s letter is defending the secular power. A comparison of the 
two authors’ approaches to the oath leads us to the conclusion that 
they hardly knew of each others’ polemics. 

On the other hand, they are both concerned with establishing 
argumentative rules and transcending the demonstrative battle of 
authorities. The worst cases of ad hominem rhetoric have been avoided 
and both writers are concerned with public opinion. Both use irony 
and sarcasm, a relatively rare practice among the polemicists. The- 
matically, the excommunication and the release from the oath were 
the most important contemporary subjects. Moreover, both writers 
attempt to reach an understanding of the divergence in interpretive 
approaches by developing interpretive and argumentative rules. They 
want to explain the underlying reasons for the conflict, and thereby 
redefine the terms of the public debate in relation to question of the 
‘right order’; in addition, they also want to contribute to conflict solu- 
tion. ‘This concern with the practical side of the schism is related to the 
last common trait, namely the extent to which the authors attempt to 
bridge the gap between theory and practice, and view themselves—as 
intellectuals—as fundamental in resolving the schism. 

In order to understand the dynamic of the semi-institutionalised 
public sphere it is necessary to keep in mind the fact that both writers 
were immersed in wider networks. Wenrich wrote a public open letter 
in the name of Bishop Theoderic of Verdun that appealed to a wider 
audience and, at the same time, included Pope Gregory VII as a par- 
ticipant both by addressing the pope and by referring to papal letters. 
Gebhard, on the other hand, addressed Hermann of Metz, answering 
the questions that the bishop had asked of the pope. Thus, the authors 
participated in different intellectual networks; Wenrich was linked to the 
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‘Trier environment and perhaps to the royal chancery, and Gebhard to 
a ‘south-German Gregorian circle’ that included Manegold of Laut- 
enbach. Rather than asking only whether Gebhard and Wenrich were 
engaging in a debate, the question should be broadened to examine 
the extent to which they shared a discourse. The structural changes 
in the public sphere had changed the outlook of the public debaters, 
requiring a multifocal approach. 

Gebhard’s contribution to this new public environment of the 
1080s was extensive. Thematically, the Salzburg archbishop intro- 
duced canon law as a new epistemological source, thereby rectifying 
the almost complete lack of canon-law contributions in the previous 
period. Canon law, in turn, prepared the way for a debate more con- 
cerned with detecting the principal concerns by making it possible to 
abstract theoretical schemes as points of departure. In so doing, the 
worst excesses of rhetoric disappear as this type of ornament only 
detracts from the discussion of the underlying aspects of the schism. 
The discussion of the oath, which is arguably the most sophisticated 
defence by a papal writer, illustrates the practical use of Gebhard’s new 
approach. One might assume that this overriding focus on objective 
schemes and legal formalities would lead to an approach that could 
fall victim to the faults of the deductive method, particularly regarding 
tautological reasoning. This is certainly not the case. Gebhard is the 
first writer to not only recognise that it is necessary to provide empiri- 
cal correlates for the premises within the deductive chain, but also to 
derive a methodical principle from this which can, in turn, be used to 
criticise the opponents approach. Of the other mid-period polemicists 
it is only Guido of Osnabrück and the author of the Liber de unitate who 
can approach Gebhard. In terms of the discursive models derived from 
the papal letters, there is no doubt that the letter makes a major con- 
tribution to the intellectualisation of the discussion. This trait, already 
visible in the last phase of the propagandistic encounter between the 
chanceries, is closely linked to the textualisation of the discourse and to 
the extent to which the extension of textual epistemologies—including 
those of the intellectual opposition—led to an unprecedented concern 
with interpretation. Save for Wenrich, Gebhard is the first papalist to 
manifest all these characteristics of the mid-period public debate, and 
consequently serves as a sure indication of how the ‘logic of public 
debate’ contributed to a vast elaboration of the discursive models avail- 
able to the papal writers as early as the 1080s. 


VOLUME II 


CHAPTER FIVE 


PETER CRASSUS AND THE LEGAL RENAISSANCE 
OF THE ELEVENTH CENTURY (C. 1080-1084) 


Introduction 


While the first polemical outburst in the 1080s was of German origin— 
particularly the discussion involving Wenrich of Trier, Gebhard of 
Salzburg, and Manegold of Lautenbach—with Peter Crassus we have 
moved southwards to Italy, probably to Ravenna.' The Italian polemi- 
cists, because of the different socio-cultural confines, have long been 
credited with having a different discursive form of expression compared 
to the German writers. ‘Thus, the Italian writers’ propensity for legality 
has been contrasted to the basically moral-theological outlook of their 
German counterparts. Arguably the best example of this is Crassus, 
the only writer to apply Roman law in more than a derivatory sense. 
Given the epochal significance of his treatise, it is unfortunate that 
the author is such an enigma. There are serious disagreements as to 
whether the author of the Defensio Heinrici IV regis? was in fact a lawyer 
or jurist from Ravenna named Peter Crassus.’ While older research 
took it for granted that the polemic was the work of Crassus, recent 
research has questioned this conclusion and simply describe the author 
as most likely a layman practicing law in Ravenna.* His allegiance to 


' For the history of Ravenna in the period, see Kolmel 1968; Heidrich 1984: 
23-39. 

? Stoller 1985: 285 comments that only the title suggests that the issue at Rome 
was whether the king had acted rightly when Gregory VII was deposed at Brixen in 
1080. 

* Cowdrey 1998a: 313: *...the Defensio Heinrici IV regis which goes under the name 
of Peter Crassus, may have little to do with the church or province of Ravenna.’ See 
also Robinson 1976; Boshof 1979b: 98. 

* Robinson 1978a: 78 claims that the similarities between the polemic and the 
so-called Salian-panegyrical tradition places the author in the royal chancery or in 
the environment close to Henry IV. This has been countered by Jordan 1980: 345-6; 
Walther 1986: 136-7. Heidrich 1984: 148—50 doubts whether Crassus is from Ravenna, 
but is sceptical of Robinson's suggestion of the chancery origin of the polemic. Instead, 
she claims that Northern Italy should be considered the place of origin. Anton 1998: 
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the royal party, however, is unquestionable.’ The polemic, which reveals 
the author to be practiced in the art of rhetorical versimilitudo,° was most 
likely composed between 1080’ and 1084, and has only survived in one 
sixteenth-century copy? Consequently, all four editions of the polemic 
are based on this copy. The manuscript contains several errors, and 
emendations in the different editions have made it difficult to understand 
the text. Based on manuscript evidence, the question of its contemporary 


influence has usually been answered in the negative: the treatise was 


not understood and thus achieved no ‘Wirkungsgeschichte’,'’ save for 


a possible influence on the synodal proceedings of March 1084 that 
inspired a charge of high treason against the pope." 

Scholarly opinion has focused almost exclusively on the use of Roman 
law, and the discussion has largely been a pro-aut-contra exercise as to 
whether Crassus understood the legal corpus. Thus, Mirbt considers 
the uniqueness of the polemic to reside in its application of Roman 
law and in the stress placed on the king’s exalted position in relation 
to the pope.” Different facets of these features have been emulated 
by other scholars, but rarely elaborated.'* The Carlyle-brothers take 


165 concludes that a direct reference to the Salian chancery is lacking, but the author 
probably was close to the Salian camp. 

5 Mirbt 1965: 18; Robinson 1978a: 76; Ziese 1982: 6-7; Schmale-Ott 1984: 21. 

5 Robinson 1976: 224. 

7 Ficker 1874: 106 argues for 1080 as the time of composition, and Mirbt 1965: 
18 suggests the synod of Brixen in 1080 as a likely occasion for its composition and 
publication. Jordan 1938a: 94—5 also regards 1080 as the time of composition, but 
remarks that the Defensio was altered and given two additions in the form of the 
‘Widmungsgedichten’ in 1084. Schmale-Ott 1984: 20-1 claims that the Defensio was 
written after 1080: the only certain date 1s the handing over of the polemic after the 
entrance of King Henry, but before the coronation. Following Robinson 1999a: 197, 
227, the treatise is composed soon after the Lenten synod of 1080. 

* Von Heinemann 1891: 432-3 and Manitius 1931: 28 claim that it was composed 
shortly before King Henry IV's entrance in Rome on 21 March 1084. Fliche 1937: 
97—107 suggests that it was written in three periods—March 1082, January-March 
1084, and the summer of 1084—and detects a link between the four first chapters 
and the second royal letter to the Romans from 1082. Wattenbach and Holtzmann 
1971: 884—5 opt for 1082 as the year of composition. Anton 1998: 161 claims that it 
was written between November 1083 and mid-March 1084. 

9? The Hanover codex XI, 671, f. 65-89; see Schmale-Ott 1984: 21. 

10 Sudendorf 1849: 22-55; Ficker 1874: 105-24; Von Heinemann 1891: 434—53; 
Schmale-Ott 1984. For a short discussion of these editions, see Anton 1998: 149, 
n. l. 

! Schmale-Ott 1984: 21, 24. 

? Robinson 1999a: 197, 299. 

5 Mirbt 1965: 18. 

14 Andresen 1961: 104 remarks that Crassus deserves attention for having introduced 
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a more negative view, maintaining that the Defensio contains few argu- 
mentative innovations. Thus, it 1s difficult to link the twelfth-century 
legal renaissance in Bologna with the dogmatism of Crassus. Most 
commentators, however, seem to stress the innovation in the form of 
Roman law, while criticising the legal reasoning.'® 

One exception is Struve who provides a more detailed analysis of the 
work. From a conviction that the Defensio 1s an ‘eigenstandiges Werk’ 
and not a compilation, Struve emphasises that Crassus broke with the 
patristic tradition’s view of the sinful origin of the secular power by 
envisaging a new legal order. Furthermore, although Crassus’ treatment 
of Roman Law is regarded as confusing, Struve tries to explain this by 
addressing the fact the treatise is not a legal proof in the strict sense 
but rather a rhetorical-practical work." 

This study too focuses on Crassus’ understanding of Roman law. 
Questions regarding the lack of contextualisation, the effort put into 
constructing an autonomous secular power, and the author's general 
reception of the Roman past are discussed in relation to the public 
debate of the period. In order to approach the Defensio without impos- 
ing anachronistic standards, the polemical reception of Roman law 
will be used as one point of departure. For the same reason, and in 


the Roman legal tradition. Schramm 1962: 288 underlines the new tone introduced 
by Roman law, since Crassus went beyond the canonistic literature used by other 
polemicists. Koch 1972: 37 labels the Defensio the first and maybe most original royal 
polemic and adds that the author's approach to the Roman heritage hardly can be 
overestimated. According to Schmale-Ott 1984: 24, Crassus was the only royal polemi- 
cist to come up with new thoughts. Szabó-Bechstein 1985: 218 underlines the clever 
attempt to build a new foundation for the sacral character of the kingdom, reflecting 
a deep understanding of contemporary problems. Canning 1996: 101 remarks that 
the work illustrates the increased interest in and study of Roman law in the period 
before the school of Bologna, and was important for the use of such legal texts in 
support of the lay ruler. The pioneering use of Roman law has also been noted by 
Stroll 1997: 73; Struve 1999b. 

5 Carlyle 1950d: 223. 

55 MclIlwain 1932: 211 claims that Crassus does not impress his readers by the gen- 
eral strength of his reasoning, but employs arguments not found elsewhere, and 1s one 
of the very first to display knowledge of the Justinian corpus. Following Macdonald 
1976: 211-3, the tract outlines the theory of imperial rights in an impressive way, but 
the appeal to the authority of Roman law and canon law is less convincing. Jordan 
1938a: 34 notes two innovatory traits: the arguments for the origin and importance 
of secular law and the new perspective on the secular office. However, the applica- 
tion of Roman law seems forced and strange. De’ Maria 1964: 45 finds that Crassus 
anticipates the theory of the divine right of kings by centuries, but that the work 1s 
vitiated by its shallow pretence of knowledge of Roman law. 

17 Struve 1999a: 47-52. 
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order to better grasp the extent to which the author conceptualises the 
societal aspects of the use of Roman law, legal sociology is posited as 
a second approach. 


1. The legal renaissance of the eleventh century 


The second half of the eleventh century witnessed a renewed interest 
in the Roman legal heritage that had largely lain dormant in the early 
Middle Ages.'? The extent to which this rediscovery laid the foundation 
for the more extensive reception of the corpus in the twelfth century is 
one of the most eagerly discussed questions in recent research into this 
phase of medieval legal history. ‘The place of the Roman renaissance in 
the twelfth-century renaissance is a second vexing and unresolved ques- 
tion in recent scholarship.” In this case, legal sociology can contribute 
insight into at least four legal processes imperative for understanding 
the legal renaissance of the eleventh century. First, the question of law 
as an instrument of social change is important in terms of evaluating 
Crassus’ reasons for employing Roman law. Second, in terms of the 
functions of law, the discussion of the extent to which law serves as an 
integrative mechanism relates not only to Crassus’ application of the 
corpus, but also more generally to the medieval concern with legality. 
Third, the bond between law and ideology refers directly to the use 
of Roman law for polemical purposes. This third side 1s of particular 
interest in terms of the analysis of the legal renaissance because it 
includes the evolutionary theories of Maine, Weber, and Nisbet, all 
of which situate the development of law in larger societal schemes 
along a continuum from ‘status to contract’.”” The fourth insight legal 
sociology offers that 1s relevant for a discussion of the legal renaissance 


? For the legal side to the 12th-century renaissance, see Otte 1981; Wolf 1981; 
Benson 1991; Melve 2006c. 

19 The terminological ambivalence in relation to the conception of ‘renaissance’ 
and the concomitant idea of ‘revolution’ have been noticed in recent research on the 
12th-century renaissance. If used, the notions should be defined. For a recent effort, 
see the definition of ‘revolution in law’ by Watson 2001: 226. 

? Maine 1963, the founder of the ethnological-historical jurisprudence, shares with 
others associated with this school (Vinogradoff, Maitland, Pollock) some basic postulates: 
(1) The law has evolved from loose to fixed rules, from unwritten customary law to 
written codes. (2) The law derives from folk custom and is not invented by legislators. (3) 
Law is not an autonomous system, but a function of society, even when jurists develop 
it into a special skill. See also the comments by Van den Bergh 1994. 
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1s related to the legitimacy of law. Weber's ideal types are one departure, 
distinguishing as they do between ‘substantively rational law’, ‘formally 
rational law’ and ‘logically formal law’. Moreover, these ideal types 
often occur together, so a given historical incident can be the result of 
several types of ‘domination’: in ‘legal domination’ law is self-justifying 
and requires no appeal to moral or political values; in ‘charismatic’ 
and ‘traditional domination’, law is not accepted solely in terms of its 
rational system of rules, but is instead justified in terms of religious, 
traditional, or ethical natural-law principles.?' 

With regard to the upsurge in the use of Roman law in the eleventh 
century, no agreed-upon explanation has been offered. One explanation 
refers to the general upsurge in legal interest spurred on by the Inves- 
titure Contest which led to the rediscovery of the Digest. Hence, the 
interest in canon law led to an interest in Roman law? and vice versa.?* 
A variant of this explanation stresses the pressure put on the secular 
power to establish an autonomous secular sphere, stemming from the 
claims made by the reform papacy.? Another explanation, focusing on 
the internal development of the legal profession, regards the reception 
of Roman law in the eleventh century as simply an extension of the 
interaction between Roman and Germanic law evident throughout the 
early Middle Ages.?? This view, in turn, raises the question of whether 
it is justifiable to speak of a legal renaissance in the eleventh century 


?! *Substantive rational law' is guided by rules determined by an ideological system 
different from the law itself, whereas ‘formally rational law’ refers to general rules such 
that in both formal and procedural matters only unambiguous general traits are taken 
into account. On Weber and his approach to law, see Brennan 1997. 

7? Kuttner 1991: 304. Brundage 19952: 59-60 also observes the relationship between 
canon law in the period of Gratian and the rediscovery of the Roman civil law. See 
also Silano 1989. 

?5 The question of a possible link between the reform movement’s legal impetus 
and the new jurisprudence has spurred little agreement. Kantorowicz 1961: 89-91 
and Gilchrist 1993: xi argue for a connection without specifying the nature of the 
connection. Kuttner 1991: 309-11 remarks that a link 1s not impossible, but that it 
hardly can be proved. 

** Vodola 1980 claims that the canonistic adaptation of Roman law had important 
consequences for ecclesiological ideology. Kuttner 1949: 495 speaks of a web of inter- 
relations between the growth of scholastic theology, rhetoric, the revival of Roman 
law, and the canonists’ methods of scientific inquiry. 

® Berman 1983 has presented the papal revolution on par with the six other more 
famous revolutions due to its legal transformation of the social fabric, preparing for 
a new social-psychological view of society, the birth of the modern state, and the rise 
of the modern legal system. See also above, Introduction. 

? Watson 1985, 2001. 
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at all. This question, in turn, focuses on the reception of Roman law 
in the early Middle Ages in general and on the tenth century reception 
in Pavia in particular." A final approach to legal change underlines the 
central role of the church and Christianity: legislative innovation was 
a product of the alliance of the sacred and the secular in a combined 
effort to change the legal framework of society.” This gave impetus to 
written law, which gradually replaced the oral legislative process of the 
early Middle Ages.” 

In terms of the reception of Roman law in the early Middle Ages, 
there seems to be a certain agreement regarding the restricted recep- 
tion of the law corpus.? Both the scarcity of surviving manuscripts 
and the few theoretical discussions regarding the notions of Roman 
law attest to a legal culture that was, at best, cultivated in a few court 
circles between the collapse of the Roman Empire and the early Salian 
period.?' However, earlier views on the deterioration of the Roman-law 
heritage, which has been attributed to the disappearance of a learned 


7 See Radding 1985, 1988, 1992, 1997a. The hypothesis that Pavia experienced a 
legal renaissance as early as in the 10th century, foreshadowing the later reception of 
the Corpus turis civilis, has met with criticism (Chodorow 1990; Winroth 2001; Landau 
2004), but also symphathy (Wormald 1999). More generally, doubts about the appro- 
priateness of the label ‘legal renaissance’ come down to whether the llth century 
experienced a reception that legitimately can be termed a ‘renaissance’ or whether 
the reception falls short of the ‘comprehensiveness and the systemacy’ implied in the 
notion of a ‘renaissance’. Radding 1988 does not use the term, and focuses on men 
acting on ideas rather than books. Gibson 1978: 6-10 notes that although the iudices of 
11th century Pavia were interested in the law as an intellectual discipline, their studies 
were wholly practical and there was as yet no question of a ‘school’ of law either as 
an academic tradition or as an institution. 

?' See Humfress 2000, who argues that the introduction of the religious notion of 
‘wrong belief? into the Roman legislative sphere necessitated the legal categorisation 
and systematisation of religious belief itself. 

? Lupoi 2001: 270-87. 

* To Kuttner 1980a, the early Middle Ages had only fragments of the structure 
of Roman jurisprudence. 

3! Tt should be noted, however, that Roman law was used in Lombard law (Everett 
2000) and so were Roman-law concepts such as ‘treason’ (Nelson 1995a: 223). But 
even though some counts in the 9th century could have own copies of legal codes and 
actually been capable of reading them, the occurrences of the use of written law in 
legal transactions were very restricted (Nelson 1986: 60). Charles the Bald knew enough 
about Roman law to attempt to emulate the Emperors Theodosius and Justinian in 
his capitularies (Nelson 1992: 18.) To McKitterick 1995: 692, however, Roman law 
was widely in use in early medieval Europe. McKeon 1978: 69 notes that Roman law 
was used in the quarrel between Hincmar of Laon and Hincmar of Reims in 868. 
In the 10th century, Abbo of Fleury applied Roman law in his political ecclesiology 
(Mostert 1987: 78-82, 108-14). 
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culture, paint a too gloomy picture of the period 400-700, particu- 
larly with regard to Italy where there seems to have been a vital legal 
culture.? Still, the stagnation of the literary culture had disastrous 
consequences for the Roman legal heritage.? Notwithstanding the 
recent attack on the notion of vulgar law,** the emergence of kingdoms 
based on the Germanic law influenced the continuity of the Roman 
legal heritage, although the influence was probably more complex 
than a simple replacement of Roman law with vulgar law.” Added to 
these two factors, the legal plurality in which traditions of customary 
law existed side by side with written law further complicated the role 
of Roman law in the early Middle Ages.?? This plurality is related to 
the ‘stateless societies’ of the period. While the sociology of law no 
longer employs the dichotomy stateless = oral and customary/state = 
written and Roman, the establishment of the legitimacy of a written 


32 Wickham 1986, although questioning the great divide between Italy and Europe 
north of the Alps, concedes that the public legal institutions in Italy continued to 
function in the post-Carolingian period as well. 

55 Bellomo 1995: 36-47 claims that if there were ‘jurists’ in Western Europe, they 
were capable of little more than knowing how to read and did not bother to weed out 
what they did not understand. The orality of customary laws dominated in the 6th 
and 7th centuries. In the Carolingian period, orality was combined with an attempt 
to conceive of the law not as a text to verify popular custom but as the expression of 
a sovereign’s will. Lange 1997: 10-2 provides a more ambivalent picture: although the 
Digest was unknown in the early Middle Ages, the other parts of the Corpus iuris were 
summarised, paraphrased, and glossed. Furthermore, the quality of the legal teaching 
is difficult to estimate. In older research, the view of a ‘dark early Middle Ages’ is taken 
for granted (Vinogradoff 1961). To Ullmann 1975, the period from the end of the 
9th century to the first half of the 11th century showed a reduction in the influence 
of Roman law as a source of political power. 

*?* "The classical treatment of vulgar law is found in Levy 1951. For a later discussion 
of the influence of ‘vulgar law’ on the early medieval law codes, see Wallace-Hadrill 
1971. 

3 Lupoi 2001: 37-9 claims that there was no reception of vulgar Roman law in 
the Germanic kingdoms, although they found numerous rules which they could use 
to regulate current conditions and which did not greatly differ from their own. Vulgar 
law developed its own terminology and structures but at the end of the early Middle 
Ages, was ‘rejected by resurrected Germanic structures and local customary laws, 
and by orders based on resurgent Roman law’. Watson 2001: 211 does not deny the 
existence of vulgar law, but claims it was much more sophisticated and developed than 
the Germanic customs. Wood 1986 underlines the problems of distinguishing vulgar 
law from the barbaric law codes. 

3 For recent approaches to customary law, see Dilcher 1992; Schulze 1992; Wolter 
1992; Van den Bergh 1994; Watson 1994; Behrends 2000. The investigation of Wormald 
1999, dealing with the making of English law from King Alfred to the 12th century, 
shows the chaotic state of affairs of customary law. 
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law corpus demanded a level of institutional structures that was not 
common in the early Middle Ages.?' 

In the first half of the tenth century Roman law became more vis- 
ible, and recent research has focused particularly on the use of Lex digna 
from the government of Otto III onward as a secular justification of 
royal power.” Although it was also used in the Carolingian period,? the 
application of Roman law for governmental purposes emerged for the 
first time under Conrad II? and Henry IIL*' From the sketchy refer- 
ences in the letters of Fulbert of Chartres, it seems that Roman law 


37 Early medieval people had no notion of legal order and hence no theory con- 
cerning the sources of law. Consequently, they could not conceive of a body having a 
monopoly on legal production (Lupoi 2001: 44). 

55 On the renovatio under the Ottonians, see Schramm 1962; Buchner 1963; Tellen- 
bach 1982; Althoff 1996. 

8° See Hageneder 1983, analysing occurrences of the notion of the crimen maiestatis. 

“ The role of Roman Law under Conrad II is exemplified by the Mandatum de lege 
Romana (1027—1039), ordering a schism to be settled by Roman laws: Audita controversia, 
que hactenus inter vos et Longobardos iudices versabatur nulloque termino quiescebat, sancimus, ut 
quecunque amodo negocia mota fuerint, tam inter Romane urbis menia quam etiam de foris in Romanis 
pertinenciis, actore Longobardo vel reo Langobardo, a vobis duntaxat Romanis legibus terminentur 
nulloque tempore revivescant (Constitutiones, I. 30, 82). 

*' [n the reign of Henry III, the focus has mainly been on a placitum of 1047 in 
which the emperor called upon the Pavanese Judge Bonifiglio to state the law and on 
a placitum from the same year also suggesting an attempt to bring legal texts into legal 
argument (Nam cum divus Iustinianus ture decreverit . . . (Constitutiones, 1, 50, 96)). Based on the 
multiple manuscripts of the Code and the Institutes from the 11th century, Radding 
and Ciaralli 2000: 309 claim that the first documentary evidence of the code is found 
in the imperial legislation of 1047, followed by legal notitiae that cited the code (1056) 
and then the digest (1076). 

? [n writing to Thierry of Orleans between 1008 and 1012/13, Fulbert, in deal- 
ing with ‘force’ and ‘intimidation’ in relation to a canonical election, quotes two pas- 
sages from the Codex (Codex Theod. i, 1.4. Fulbert, The Letters, no 22, 40; Codex Theod. 
i, 2.2. (Fulbert, The Letters, no 22, 42). Corresponding with Bishop Ralph of Senlis 
(1018/19-1019/20) in relation to a forthcoming trial against the bishop, the Codex 
Theod. ii, 10.5 is again alluded to: ‘For we are not usurping the office of judge in this 
affair as you say you wish us to, since no one can be both advocate and judge in his 
own case’ (Non enim usurpamus officium iudicis in isto negocio sicut uos uelle dicitis, cum nullus 
esse possil suae causae et assertor et iudex (Fulbert, The Letters, no 32, 58)). The letter from 
Hugh of Tours to Bishop Hubert of Angers from before 1023 uses the Codex Theod. i, 
1.4. (similar to no 22): ‘But if you should attempt to defend yourself on the grounds 
that canon law gives you forty days to answer the summons, know that individual cases 
and persons do not prejudice the law’ (Quod si quadragenario uocationis spacio lege canonum 
le defendere niteris, scito quia singularis causae uel personae non preiudicant legi (Fulbert, The 
Letters, no 71, 120)). The last Roman-law reference in the correspondence of Fulbert 
is in a letter from the canons of Chartres to Archbishop Leothericus of Sens from 
after 1028 and quotes the Codex Theod. i, 2.2, (also used in no 32): **Let whatever is 
done by princes contrary to law be null and void" " (‘Quecunque’ inquit, ‘contra leges fuerint 
a principibus obtenta non ualeant? (Fulbert, The Letters, no 128, 232)). 
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became part of the ‘Salian-panegyrical tradition';? this was particularly 
evident in the Rhetorimachia of Anselm of Besate," but also in Wipo's 
vila of Conrad 11.” Paralleling this reception, canon law also experi- 
enced a new impetus, first evident in Burchard of Worms’ collection. 
This legal reception had a correlate in the gradual replacement of the 
principle of personality with the territorial principle,‘ a fact which is 


important for the understanding of the emergence of a ‘law-centred 


kingdom'." The increasing use of Roman-law terms in dealing with 


lese-majesty reflects the success of the theoretical construction of an 
empire saturated in Roman thought.“ Thus, the more frequent use 
of the idea of ‘majesty crime’ under the Salian rulers is continued by 
Henry IV;? the term was applied in 1074 against Anno of Cologne 
and in 1087 against Gregory VIL? 


4 Robinson 1978a:81 claims that Roman law was a part of the Salian-panegyrical 
tradition, in which the chancery of the Salian emperors was important for its transmis- 
sion: *so that the chaplains Wipo and Anselm of Besate, the anonymous authors of the 
Exhortatio ad proceres regni and of the Gesta Heinrici imperatoris metrice and Benzo of Alba 
all uttered similar generalities concerning the king’s role as preserver of “the ancient 
laws" and destroyer of subverters of the laws.’ 

^ Anselm of Besate refers to Roman law three times in the Rhetorimachia (Cod Justin. 
7, 31, 1, 5: res dividi mancipi et nec mancipi sane antiquum est (Anselm, Rhetorimachia, 
103); Juliani epit. Novell, Const. 67, cap. 244, 4, 92: Si quis divinis tactis scriptures 
iuraverit mulieri, legitimam se eam uxorem habiturum, vel si in oratorio tale sacramen- 
tum dederit, sit illa legitima uxor, quamvis nulla dos, nulla scriptura alia interposita sit 
(Anselm, Rhetorimachia, 164); Iuliani epit. Novell. Const. 36, cap. 137: Si quis sine dotalibus 
instrumentis adfectione maritali uxorem duxerit, non audeat sine causa legibus cognita 
repudium ei mittere; (Anselm, Rhetorimachia, 167)). However, it has been estimated that 
in all his works there are more than three hundred echoes of Roman Law (Cowdrey 
1972b: 121). Struve 1999a: 20 accentuates that Anselm makes the statement of the 
Institutes of Justinian his own, namely that the imperial majesty should only be armed 
with laws and not with weapons. Radding 1988: 91 notes Anselm’s mixture of law 
and rhetoric. For a general introduction to the text stressing its humanistic bent, see 
Manitius 1958. Bennet 1987 argues for the importance of the treatise in terms of 
medieval rhetoric. See also Schramm 1962; Ladner 1968: 28-31. 

^ Beumann 1956: 198 claims that Wipo uses the Roman legal language as an 
instrument, the precision of which contributed to the transpersonal strain in medieval 
political thought. 

46 The 9th century witnessed the transformation from personal to territorial law. All 
the personal legal systems of the Frankish Empire, with the exception of those governed 
by Roman or Lombard law, lost their identity and were integrated in the feudal law 
(Guterman 1990: 1—27). See also Bloch 1967a, 1967b; Brunner 1992. 

? See Kantorowich 1957. 

** For an outline of *Kaisertum and Romgedanke in salischer Zeit’, see Struve 1988. 
See also Reuter 1991: 319. 

* See Schramm 1970 for an overview of the use of the notion under the Ottonians 
and Henry II. 

°° The conception was applied in 1025, 1035, and 1037 (Kolmer 1991a: 7). 
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What about the institutionalised side of the eleventh-century recep- 
tion in the form of law schools? Pavia has been mentioned, and the 
polemic of Crassus has been taken as evidence of the existence of a 
law school in Ravenna. This school, in turn, spurred on the establish- 
ment of the school in Bologna, which represented a papal attempt at 
counterbalancing the royal school in Ravenna.*! More recent research, 
however, has questioned the existence of this law school,” and the 
relationship between Ravenna and Bologna has also been considered 
doubtful. Instead, attention has recently focused less on an institu- 
tionalised legal environment than on the advanced level of learning 
of Northern Italy, opening up fertile ground for the study of Roman 
law as well.’* 

While the reception of Roman law in the first half of the eleventh 
century consists of sketchy references to certain terms and conceptions, 
this nevertheless lays the foundation for the more profound reception in 
the latter half of the century.” This reception, in turn, is characterised 
by commentary on the legal corpus from the emerging law schools, 
and the polemical use of Roman law.” The law schools, which later 
developed into universities, represent the lasting achievement of the legal 
renaissance of the period. When we turn in the following to Crassus 
and the remainder of the polemicists applying Roman law, we are con- 
sidering a different use of the corpus. The aim of the polemicists was 
not to comment on legal passages, but rather to use the legal corpus 


?! Vinogradoff 1961 argues for a law school in Ravenna. This school gave the impetus 
for the establishment of a school in Bologna as a papal attempt at counterbalancing 
the ‘royal’ school in Ravenna. 

? According to Robinson 1978a: 80-1, the use of Roman law in works connected 
with Ravenna does not prove the existence of a law school because other centres also 
reveal a familiarity with the legal corpus. Heidrich 1984: 154 also casts grave doubts 
as to the existence of a law school in Ravenna. For a different view, see Hyde 1972: 
34, 63-4 who claims that Ravenna was of paramount importance in the Roman-law 
study in the 11th century. 

Lange 1997: 22-3 claims that although /egis doctores existed in Ravenna, these 
were not teachers of law. Moreover, both the hypothesis of a lawschool in Ravenna 
and the alleged connection between Ravenna and Bologna are fledged with difficulties 
and hence doubtful. 

* Fried 1974: 50 notes the use of Roman law in the political struggle in the period 
of Henry IV, exemplified by the polemic of Peter Crassus. Ullmann 1976d: 280 refers 
to the existence of a number of lay legis doctores. 

*5 For the early reception of Roman law in England, see Turner 1975. 

°° The period witnesses a host of traits indicating the formation of a profession: 
annotations of legal works questioning dubious legal points and groups distinguished 
by the employed method (Bellomo 1995: 52-4). 
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as one source of authority among others." Consequently, the polemi- 
cal use of Roman law opens up a number of interesting perspectives. 
First, it offers first-hand information as to the conceptualisation of the 
authoritative value of secular law in relation to other epistemological 
sources of political power. Second, because the corpus was employed 
in public debate, the polemical reception can serve as a barometer 
indicating the extent to which the non-institutionalised intellectual 
society grasped the legal rationality of the corpus. 


2. The Defensio: the literary structure and the introduction 


It is not only in the matter of its relationship to Roman law that the 
characteristic traits of the Defensio can be 1dentified. The bookish 
outlook, along with a fairly complex literary structure, distinguishes 
Crassus’ treatise from much of the mid-period polemics. After the 
introduction, which states that the reasons for writing the book were 
the contemporary schism and the preposterous accusations against King 
Henry, the author discusses the concept of ‘just sentence’ in terms of 
a conception of rationality derived from Roman law (ch. 2). The next 
chapter introduces the first of three discussion partners, the Pataria, 
and focuses on the divine sanctioning of the royal office. Augustine is 
cited as an authority for distinguishing between two legal spheres, one 
religious and one secular, and from this Crassus derives a functional 
differentiation that is used to criticise Pope Hildebrand for transcending 
the religious sphere (ch. 3). These accusations are further elaborated 
in the next chapter, in which the responsibility for the contemporary 
schism is attributed to Hildebrand. The author then returns to the 
Pataria, and reminds the audience that the pope has been excommu- 
nicated. It is only in chapter 6 that Roman law is really brought to the 
fore. In addressing the second discussion partner, the Saxons, Crassus 
uses Roman private law to prove the impossibility of denying one’s 
heritage: consequently, it is not in the mandate of the pope to decide 
over the kingdom which is Henry’s heritage. After the legal argument, 
historical examples and the translatio scheme serve to corroborate the 


” This aim is closely linked to the textualisation of the social fabric in the 11th 
century, thus heightening the authority of the written law. A selection of the vast 
literature includes Vollrath 1981; Schmidt-Weigand 1993. 
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fact that this order has descended from Charlemagne to King Henry. 
The third discussion partner, the judges, is introduced in chapter 7, 
which considers the formal aspects of a just verdict, as exemplified by 
anti-king Rudolf of Rheinfelden’s conviction for perjury and murder. 
In elaborating on the notion of the just verdict, Crassus considers that 
clergy should be judged by other clergy, but that the execution of the 
sentence is the prerogative of the king. The last chapter, chapter 8, 
returns to the dialogue with the Saxons, and once again the theme 
under discussion is heritage. With reference to Roman law, Crassus 
concludes that the Saxons are guilty of lese-majesty and are thus at 
the mercy of the judge— King Henry. 

Although the introductions in the polemical literature, including 
that of Crassus, only partly resemble the prologues of the twelfth 
and thirteenth centuries, they nevertheless provide valuable informa- 
tion regarding numerous aspects of the literary endeavour? Crassus’ 
introduction displays two characteristics. While there are a number 
of writings from this period that are addressed to a literary patron,” 
in no other polemic—with the possible exception of Benzo of Alba’s 
panegyric to the German emperor®’—is the bond between author and 
patron so close as between Crassus and King Henry IV. Initially, Crassus 
introduces a specific type of person that he claims has emerged in this 
period, one which is characterised by a deviation from custom and 
from the proper life of past periods.°' After specifying this deviation 


58 First, it offers the polemicists’ views on their writings. Second, by addressing 
the authors’ reasons for participating in the public debate, the prologues give insight 
into the characteristic features of the public debate at the time of writing. Third, the 
prologues might also hint at intended audiences. 

5° From the early-period polemical literature, Peter Damian's Liber gratissimus is 
addressed to Henry, archbishop of Ravenna (Damian, Letters, 40). Bonizo of Sutri’s Liber 
ad amicum is written to Pope Gregory VII. The only late-period polemic which refers 
to a patron is Hugh of Fleury's Tractatus de regia potestate et sacerdotali dignitate, written to 
King Henry I of England. 

& Benzo, Ad Heinricum IV. imperatorem Libri VII. Discussions of Benzo's polemic 
perhaps written in 1085-1086 include Lindner 1866; Robinson 1978a: 70-5; Struve 
1988; Seyffert 1996. 

9! Haec aetas inter multa humanae vita adversa protulit quodam genus hominum, quod in tantum 
a moribus atque ab integritate vitae prioris aetatis discrepat, ut pene ipsi incognitum habeatur naturae, 
de qua aestimatur, ut aut ipsa in productione aberrasset, aut ipsum genus hominum a prioris aetatis 
stirpe originem. penitus non duxisset (DH, 174). For a comment on this commonplace (‘old 
age’) which also is used by Peter Damian and Benzo of Alba, see Robinson 1978a: 78. 
Goetz 1987: 64—5 uses Crassus’ observation of a new human race compared to the old 
as an indicator of the author's view of history: Crassus was unable to acknowledge that 
contemporary custom could be ‘good’. Thus, it was not history that was authoritative, 
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in terms of the Christian virtues ‘faith, justice, truth, and other virtues 
instrumental for the well-being of the soul’ (DH, 174), these deviations 
are used to justify the polemic: 


But none of these people, O' king, in any other periods have put forward 
such a claim against your benign position: that your majesty did not 
acquire the throne in accordance with laws, but by the use of force and 
weapons. I have therefore, despite my restricted abilities, composed this 
book, in which the right and righteousness of your belongings and the 
fault of your adversaries are clearly illuminated.” 


Crassus calls his treatise a ‘book’ (libellum) and although the period only 
vaguely distinguishes between book and letter, the Defensio has literary 
characteristics that separate it from the open letter often used by the 
polemical writers. The text diverges from the Bolognese format,‘ and 
Crassus alternates between dialogues, theoretical elaborations, and 
propagandistic attacks. The dialogue-form is particular important, 
resembling a forensic speech constructed on the Roman pattern.” 
While mid-period introductions usually refer either to how the intel- 
lectual ability of the author will contribute to resolving the conflict 
(Guido of Ferrara), or to the moral-theological upheaval as a cause of 
legitimisation (Liber de unitate), Crassus’ defence of the king is primar- 
ily a response to earlier propaganda and was not ordered by the king. 
Other mid-period polemicists such as Wenrich of ‘Trier and Gebhard 
of Salzburg paraphrase texts of the opposition party as justificatory 
clauses. Crassus, however, does not seem to rely on a specific textual 
epistemology, although themes from the royal and papal letters are 
present. Consequently, the literary form of the book, along with the 
information in the introduction, indicates that the Defensio was not 
intended for the same extensive audience as an open letter. 


Because this monk from the synagogue of Satan [Apoc. 3.9] by his verdict 
intends to repudiate the Roman laws [Romanas leges] as this writing will 
show. I will, in order to prevent this from happening, send a book to your 


but only the old custom. Hartmann 1998: 28-9 regards the phrase as indicative of the 
hatred aroused by the Contest. 

© Sed ne de talibus aliquis in aliquo tempore, o rex, contra benignam celsitudinem vestram inducat, 
non legibus, sed vi et armis coronam acquisitam esse vestrae maiestati, induxi animum pro sensus met 
parvitate hunc libellum scribere, in quo vestrae beatitudinis aequitas et iusticia. et adversariorum error 
lucide declarari possit (DH, 174). 

55 "The Defensio lacks the petitio and the introduction is a mixture of a captatio benevolentiae 
and a prologue. In addition, the petitio is replaced by two panegyrical poems. 

ĉ "This is the literary side to Crassus’ adaptation of the Roman heritage. 
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pious greatness, in which the holy Gregory has summarised both types 
of laws, both of which he applied in the holy church.” 


With regard to the opponent, the phrase synagoga sathanae 1s one vari- 
ant of the number of eschatological exclamations that associated Pope 
Gregory VII" or defenders of the papal cause with the devil and devil- 
ish schemes.” In this case, the reference is to the ‘monk Hildebrand’. 
Rhetorically, a form of praemunitio is effectuated when ‘a certain type 
of human being’ is linked to the ‘synagogue of Satan’ and finally to 
‘this monk". Crassus thereby prejudices his audience not only against 
Hildebrand, but also against all those loyal to the ‘synagogue of Satan’. 
The legal aspect of the accusation in the justification clause is also 
clarified; the reference to Roman law indicates a focus on the secular 
legitimisation of authority, as distinct from moral-theological justifica- 
tions. The aim is to create an autonomous basis for royal power, and 
the mention of Pope Gregory I confirms the existence of two types of 
laws.? By claiming that ‘both were applied in the holy church’, Crassus 
prepares the way for the subsequent subordination of the sacerdotal 
power to the secular power on legal grounds by authorising a legiti- 
mate place for secular laws in the sacerdotal sphere. In short, the main 
aims are clear: to construct an autonomous secular legal sphere, and 
to specify the legitimate function of the secular laws and their wielder 
in the church. 


3. Peter Crassus’ conception of rationality 


The second chapter of the Defensio discusses the idea of ‘just verdict’ 
and the institutional complex of the synod that was considered impera- 


9 Ad haec si hic, qui est de synagoga sathanae, monachus in iuditio fortassis Romanas repudiare 
voluerit leges, eo quod has, ut in hoc patebit libello, vehementer habebit sibi adversas, ne hoc facere 
possit, mittam piae magnificentiae vestrae librum, si opus fuerit, in quo beatus Gregorius utrasque 
composuit leges, et utraque in sancta usus est ecclesia (DH, 174). 

& Earlier Peter Damian characterised Hildebrand as a ‘my holy satan’. 

% See the attacks by the author of the Liber de unitate: ‘the synagogue of Satan’ 
(synagoga satanae (Ldu, 370)), ‘Satan’s minister’ (minister satanae (Ldu, 370)), *devil's minister? 
(minister diaboli (Ldu, 374)). 

55 To Robinson 1978a: 78, the introduction is proof of a link with the chancery: 
*... after the address Henrico regi comes the generalisation about the morals of the men 
of haec aetas, followed by the specific reference to the conduct of the king’s adversaries. 
It is the form...of the moralising arengae of the Salian royal diplomas.’ 

® The reference is perhaps to the register of the pope (Von Heinemann 1891: 434). 
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tive for resolving the schism. Augustine's outline of the moral quali- 
ties required of those inheriting an episcopal office, namely diligence, 
elevation, and respectability, is followed by a reference to the unworthy 
vicars of the Apostolic See, who have not only usurped the office, but 
also kept the office in spite of having broken the Lex Julia and the Lex 
Plautia (DH, 176). To Crassus it is imperative to clarify ‘in a rational 
way anything that the commander of humanity imposes,” and also 
the means necessary for this embracement of rationality: ‘Finally she 
[reason] brought to me, because I erred, the knowledge of the cyllenia 
virgo." The meaning of the phrase cyllenia virgo has been disputed, but 
the suggestion that the phrase is used as a metaphor for philology makes 
sense in the argumentative context. Moreover, because ‘she was the 
mother of all virtues’,” ‘I have thus understood that the knowledge of 
the law [turis] in relation to judgements [iudicandi] is linked to reason 
[rationi adhaerere] * Crassus then defines rationality as consisting of ‘right- 
eousness’ and ‘truth’, before he goes on to attack the ‘Roman sheep’ 
who have acted contrary to reason (DH, 176). After this attack on the 
‘Roman sheep’—perhaps an allusion to the papal use of the term in 
numerous letters including the second letter to Hermann of Metz?—an 
antithetical conclusion associates King Henry with reason, in contrast 
to the ‘Roman sheep’ who diverge from the rational path.’ 

Crassus’ discourse has three characteristic features. First, although 
the notion of the ‘just judgement’ has been considered in depth by 


7 Sed quia non est inventus in clero, qui hoc corde percipiat, tam exitiali violentia doleat, piae 
matri subveniat, impugnanti leges opponat, operam dedi, indignatione cogente, cognoscere, quid super 
hac re humani generis ductrix censeat ratio (DH, 176). 

7! Ad cuius tamen notitiam me errantem per devia tandem miserata perduxit Cyllenia virgo (DH, 
176). 

? Fauser 1935; Jordan 1980: 95. Robinson 1978a: 78 notes the similarity to the 
introduction of Wipo's Tetralogus: ‘A song of the Muses in praise of the king is followed 
by the song of the /ex and the song of gratia." 

75 Tuxta eam vero cernere erat mater virtutum (DH, 176). 

7* Nec minus prudentiam iuris in parte iudicandi familiariter rationi adhaerere depraehendi (DH, 
176). 

7^ Crassus refers to the ‘sheep’ on several occasions in the first part of the Defensio: 
in the elaboration of the functional scheme, in the presentation of the private side of 
Hildebrand, and in the ‘dialogue’ with the Saxons. 

76 <.. making known to those who have turned peace into war, concord into schism; 
judging those who act contrary to the verdict of the apostle who said: “So pass no 
premature judgement” [1. Cor. 4.5] in relation to Henry, the just, brave, strict, good- 
hearted, generous, blessed, bountiful king, and dare to issue a judgement (.. . praedicatione 
quidem, qua pacem in bellum, concordiam in seditionem mutasse deploratur; iudicio vero, quo contra 
apostoli iudicium dicentis: Nolite ante tempus iudicare, in Henricum regem iustum, fortem, severum, 
magnanimum, largum, beneficum, liberalem, 1uditialem ausus est dare sententiam (DH, 176)). 
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several polemicists and also sporadically in the royal and papal letters, 
Crassus’ approach to the subject differs from these previous contribu- 
tions. Instead of basing the discussion on moral-theology (Wenrich 
of Trier) or canon law (Gebhard of Salzburg), the author employs 
a conception of rationality, defined in terms of righteousness and 
truth, to establish the epistemological basis for just judgement." This 
judgement is then used as the moral point of departure for invoking 
the antithesis, associating King Henry as the rex tustus with the a priori 
defined substantial content of the concept of rationality.” The other 
side of the antithesis is the reference to the ‘Roman sheep’ who have 
defied the rational approach by issuing a ‘premature judgement’. 

Crassus also seems to ascribe the ontological source of the rational 
human being to individual volition. In contrast to Damian’s earlier 
reflections on the faith-reason dichotomy, Crassus makes a rhetorical 
point of the fact that he himself erred before ‘philology’ made him 
aware of the rational path. The point is hardly that the author rejects 
a divine origin of the human faculty.? Rather, by stressing the extent 
to which individual volition is responsible for guiding the human being 
to the rational path, Crassus depicts a concept of rationality which 
resembles that of Cicero in its focus on reason as divinely endowed.*° 

Third, the rhetorical antithesis portrays King Henry as a contempo- 
rary rex iustus. Perhaps inspired by the ‘king as judge’ image in the royal 
letters, the notion of King Henry as a rational judge is later developed 
further, particularly in the dialogue with the Saxons. It also seems as 
though Crassus is aware of the argumentative problems arising from 
reliance on a moral-theological notion of the rex zustus alone, since he 
distinguishes initially between the secular and religious aspects of the 
notion. 

The next passages continue to reflect on the notion of ‘just verdict’, 
allegedly quoting Pope Gregory I’s letter to King Reccaret: ‘If a person 
does not evaluate himself first, he does not know whether he issues 


” This notion of just verdict foreshadows the late-medieval jurists’ principles of 
evidence (Ullmann 1946b). 

? While Crassus juxtaposes reason with law in general and Roman law in particular, 
the hegemony of Roman law was undermined by the legal humanism of the early 
modern period and its attachment to natural law. 

” Guido of Ferrara and the author of the Liber de unitate put forward a view of 
reason based on a divine ontology. For a discussion of these conceptions along with 
that of Damian, see below, 6. The ‘right order of the world’ according to the De unitate 
ecclesiae conservanda (c. 1093). 

8° See McIlwain 1932. 
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a just verdict over another";?! 
another, you condemn yourself [Rom. 2.1].'? Thus, the first part of a 
historical argument 1s introduced: 


and to the apostle: ‘when you sentence 


The same crime [/aesione] unjustly committed against King Henry, has also 
been committed against other emperors of orthodox faith, who through 
their holy zeal together with the preachers have built the holy church on 
the fundament of the apostle.?? 


The quote (Codex I. 1, 11, 1), referring to Emperor Constantine, 1s 
meant to establish the general right of the emperor to punish those 
who transgress the legal border (DH, 178). 

In relation to the conception of rationality, these first Roman-law 
quotes provide a definite textual epistemology as the source of ‘reason’, 
which is consistent with inherent common sense®* as well as with the 
textualisation of Roman law.® The reasoning is a bit similar to that of 
Damian and the Hersfeld monk, both of whom give epistemological 
primacy to texts, the scripture and books respectively? Thus, Crassus 
establishes a link to the Roman Empire, preparing the way for the 
later use of the translatio theory. With regard to the specific jurisdic- 
tional features of the argument, the two legal aspects mentioned in 
the introduction—the general right to issue laws and the application 
of secular laws in the church—receive attestation from history and 
Roman law. In terms of Gregory Ps remark that both types of law 
‘were applied in the church’, Roman law adds another dimension in 
the form of the emperor’s function as the ‘defender of the church’. 
Polemically, this associates the previous description of King Henry as 
rex iustus with historical precedents by analogy, establishing both King 
Henry and the early Roman emperors as guardians of the church. 


9! Gregorius in epistola ad Regareth regem missa: Quoniam, qui semetipsum prius non iudi- 
cat, quid in alium recte iudicet, ignorat (DH, 176). The quote is not found in the letter 
to Reccaret, king of the Goths (Registrum 9, 227, 220-1), but in the Moralia in Iob. 

® Nam apostolus: In quo enim iudicas alterum, te ipsum condemnas (DH, 176-8). 

95. Quare ipsa laesione, qua Henricum regem laesit iniuste, patenter laesisse orthodoxae fidei impera- 
tores convincitur, qui sua sancta industria simul cum praedicatoribus super fundamentum apostolorum 
sanctam aedificasse firmantur ecclesiam... (DH, 178). 

*' When Roman lawyers referred to ‘reason’ in many cases it simply meant ‘com- 
mon sense’ (Stein 1995: 44). 

» Fógen 2008, in dealing with Roman legal history, stresses the importance of the 
text in relation to all central junctures in the development of Roman law. See also 
Weber 1956; Colish 1990a: 342-89. 

3 While Damian gave the scripture epistemological primacy and was more critical 
of allotting this status to canon law due to discordance, the Hersfeld monk refers to 
the epistemological primacy of books. 
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In addition, by referring to the Roman-law notion of lese-majesty, 
the analogy between King Henry and his Roman predecessors is also 
conceptualised in terms of legality.” In all the historical cases cited, 
the rational application of law by the emperors was opposed, thereby 
providing a third analogy which contains a polemical function foreshad- 
owing the later application and elaboration of this Roman scheme in 
the dialogue with the Saxons. 

The second part of the historical argument attempts to demonstrate 
that Roman emperors were imperative in keeping the church free from 
heresy by referring to the Emperors Gratian, Valentinian, and Theo- 
dosius (Codex I. 1, 1, 1) (DH, 178). The institutional means used in this 
fight to purify Christianity was the synod, conceptualised by Crassus 
as the guardian of reason. The examples given describe the prepara- 
tion, functioning, and aim of the council of Chalcedon, and consist of 
letters from Pope Leo I to Emperor Theodosius, from the Emperors 
Theodosius and Valentinian to Bishop Dioscor, from Emperor Zeno 
to Pope Felix III, and from Emperor Anastasius to Archbishop and 
Patriarch Hormisdas (DH, 180—2).9? 

The synod thus appears to be the institutional manifestation of a 
‘right order’ ruled by law. Within this ‘right order’, Crassus’ descrip- 
tions stress that the initiative for the synod came from the emperors.?? 
Thus, the bond between the two powers that was mentioned in the 
introduction and justified at that point by declaring the secular ruler to 
be the ‘defender of the church’ is now given an institutional correlate. 
By focusing on the synod in its late imperial form, the author establishes 
it as an institution controlled by the emperor and empowered to medi- 
ate in conflicts pertaining to Christian society in its entirety.” Finally, 


87 Benzo of Alba also applies the notion of majesty crime, but only in a descriptive 
sense and not as a premise in an argument such as Crassus: ‘... anyone who acts against 
this authority is guilty of majesty crime’ (. . . cuius auctoritati contrastare lex iubet esse capitale 
(Benzo, Ad Heinricum IV. imperatorem Libri VII, I, 9, 218)). 

®# The letter from Emperor Zeno to Pope Felix III is lost. Schmale-Ott 1984: 181, 
n. 16 suggests that Crassus’ source is perhaps the reply letter from Pope Felix to Zeno 
(Thiel L 270 (JL. 612). 

8° Andresen 1961: 104 remarks that Crassus’ argument receives its force from the 
fact that the right to convoke the synod is an eternal royal right, according to Roman 
law. See also Ullmann 1982a, stressing the importance of Roman public law in the 
convocation of the synod in the Late Empire. 

” The importance of the synod as an institutional side of the translatio theory is 
addressed below. Crassus solves the problem of how to convoke the pope to the synod 
by making this into an imperial prerogative. For a short discussion of Crassus in relation 
to the problem of convoking a pope to a council, see Becker 1988: 33. 
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the quotes lead to the re-emergence of one of the overall aims of the 
Defensio: to find a solution to the schism based on reason. Because a 
rational approach and a just verdict have already been defined as the 
preserve of the intellectuals, the synod becomes the institutional site 
for argumentative encounters between intellectuals.” Neither the idea 
of the synod as a forum for conflict solution, nor the conception of 
the institution as a site for intellectual encounters can be attributed to 
Crassus, since it was addressed earlier by Gebhard of Salzburg. What 
gives his discussion of the synod its distinctive ring, however, is first 
and foremost the focus on its inherent rationality. In contrast to other 
attempts to institute the synod as a forum for conflict solution, the 
aims of the gathering—to achieve peace and strengthen the Christian 
faith—are seen by Crassus as resulting from a rational approach to the 
issues and not the other way around. In other words, reason precedes the 
institutional solution and as such is consistent with the epistemological 
precedent associated with the notion of individual volition based on 
reason. Thus, instead of using moral theology as the basis, Crassus only 
introduces these aspects in the last quote, which is yet another indica- 
tor of his individualism: an individualism based on a comprehensive 
conception of rationality. 


4. The dialogical moment: the Pataria 


The dialogues found in the polemics took several forms, ranging from 
relatively symmetrical argumentative encounters to asymmetrical dia- 
logues in which the opponent is refused any degree of autonomy and 
only serves as a rhetorical means of personifying divergent theoretical 
notions. Crassus’ dialogues are all asymmetrical because the opponents 
are not given an autonomous voice. The first discussion partner, the 
Pataria in Milan, was an important proto-reform group whose rallying 
point was the lax standard of the contemporary clergy. In addressing 
the group, Crassus stresses the secular responsibility for sustaining 


>! In one of the sources applied by Crassus—the letter from Emperor Theodosius to 
Bishop Dioscor—the qualifications of the participants of the synod are specified: “Your 
holiness should also appoint ten venerable bishops who are ready and by all means 
pious when it comes to life, name, reason, and knowledge of the religion... (Tua igitur 
sanctitas, assumens solos decem venerabiles episcopos, sermone ornatos ct vita ct nomine 
et ratione et verae fidei scientia et doctrina apud omnes pios... (DH, 180)). 
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peace, placing Henry next to the ‘most Christian emperors’ (DH, 182). 
A second source of secular power, the notion of sacral kingship, is 
then proposed:? ‘At this point, Henry succeeded by divine dispensa- 
tion [dispensatione divina] in kingship to sustain the existing peace [ pacis 
tutor) and rule the kingdom without controversy amongst your herd.’ 
Up to this point, the bond between the two powers had amounted to 
only a title which establishes the secular ruler as the ‘defender of the 
church’. This new view of the king as ‘tutor of peace’ hinges on the 
divine origin of kingship,” in accordance with a scheme resembling 
that of Guido of Osnabrück.” The biblical quote—‘The Lord's is 
the kingship, and he gives it to whomever he wants [Dan. 4.14? (DH, 
182)°’—launches the first encounter with the Pataria: ‘Please reflect 
on the matter at once: the prophet said that the kingship is not the 
property of your pope, but God's and that he, as is known, has given 
it to King Henry...’ 

Once again, Crassus’ defence of divine kingship takes on a specific 
flavour. The notion of biblical translation invoked by quoting Dan. 
4.14 is yet another element in the effort to construct an autonomous 
secular sphere.” The two legal areas, which were earlier viewed only as 
divinely bestowed, are at this point specified in terms of a transfer that 


2 Szabö-Bechstein 1985: 218 is correct in claiming that Crassus did not attempt 
to establish the sacrality by negating papal claims, but rather by addressing how the 
early Christian church was established through the common effort of the two powers 
which allocated an independent heritage to the secular power. 

?5 Ad haec Henricus rex dispensatione divina in regno successit, ut eiusdem pacis tutor existeret, 
sine controversia. vestri pastoris regnum gubernaret (DH, 182). 

% For an analysis of the Carolingian notion of the ruler as tutor, see Anton 1969; 
Ullmann 1969. 

* Koch 1972: 38 observes that Crassus accepts the traditional two-sword teaching 
and uses—as is typical for the Middle Ages—scripture and patristic quotes in addition 
to the Corpus iuris civilis to argue for divine kingship. 

% Guido uses the idea of ‘tutor’ to extend custom from an ad hoc measure to the 
right to participate in papal elections and finally to an unspecified tutor mandate. In 
theory, this mandate subordinates the sacerdotal power to the secular because it is no 
longer linked to the issue of papal election (Liber de controversia, 250). 

9 [lud enim ei divinitus datum testatur liquido Daniel propheta: Domini est, inquit, regnum, 
et cui vult, dabit illud (DH, 182). 

° [eitur iamiam animadvertite, obsecro, prophetam non vestri papae regnum, sed regnum dixisse 
Dei, a quo omni ambiguitate exclusa Henrico regi datum esse cogniscitur (DH, 182—4). 

9 Koch 1972: 38 notices that the same biblical reference (Dan. 4.14) is used by the 
Saxons to justify the divine origin of the regnum Saxonum (Ekkehard, Chronicon univer- 
sale, a. 1085, 206). However, because the reference occurs in the encounter with the 
Pataria and not with the Saxons, it is more likely that the biblical reference is used as 
a general justification rather than an explicit encounter with the Saxon’s application 
of the same passage. 
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undermines the bold claims of the Gregorian reform papacy. Rhetori- 
cally, the common-knowledge device (‘as is known’) manufactures the 
very opinion Crassus claims already exists, and is probably an attempt 
to detract attention from the fact that supporters of the papal party 
considered the king to be excommunicated.!” 

The only time the Pataria movement is allowed a voice in the dia- 
logue is through a paraphrase: “You, Pataria members, find it credible 
to say that it is by God’s will; you have presented this defence for your 
Pope Gregory because he said that a holy person resides in the Apos- 
tolic See."?! The reply is not argumentative, but consists of reductio ad 
absurdum rhetoric. Crassus juxtaposes his paraphrase of the opinion 
of the Pataria with the biblical phrase ‘everyone who is not with me, 
is against me [Matt. 12.30]’ (DH, 184), and concludes that ‘to defend 
such a great matter because of God is, I would say, nothing else than 
to offend God...’' The circularity of the argument is evident, and the 
entire encounter is characterised by a propagandistic tenor. Crassus then 
invokes the earlier claim that the emperor is judge in relation to the sac- 
erdotal power as well as the secular, and adds a reference to a sentence 
of excommunication issued by Emperor Basilus against those who have 
opposed Christian peace (DH, 184). In a passage imbued in reductio 
ad absurdum rhetoric, the Pataria are advised to investigate whether their 
own pope is also guilty of destroying the Christian peace: 


Pataria members, why do you not acknowledge that you yourselves have 
been tricked in the defence of your pope, and that you have exalted him 
in the church like a prince; he, who according to the opinion of everyone, 
is convicted to be excluded from the church?!* 


Save for the biblical translatio notion, the dialogue with the Pataria 
does not introduce any new arguments. Instead, rhetorical ornament 


10 This interpretation is further confirmed in the next passage where the same 
rhetoric is employed to accuse the pope of a majesty crime (In H/enrici] itaque regis lae- 
sione pacis auctorem, pacis praedicatores pacisque tutores insolentia vestri papae pariter omnes laesos 
esse, cunctorum sententia absoluta est (DH, 184). 

10! Vos tamen, Paterini, dicere creberrime soletis propter Deum fieri defensionem, qua Gregorium 
vestrum defenditis papam, dicentes, quia sanctus in sede sedet sancta (DH, 184). 

102 Hunc igitur talem. reum. defendere propter Deum nihil aliud. est, ut ego sentio, nisi offendere 
Deum... (DH, 184). 

13 The source of this Greek letter is probably the Historia Ecclesiastica of Evagrius, 
III, 4, 102. 

104 Onare vos ipsos, o Paterini, captos esse in vestri papae defensione nullatenus sentitis, eum quasi 
principem in ecclesia exaltatis, qui extra ecclesiam sententia omnium esse convincitur? (DH, 186). 
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transforms the dialogue into the first of three exercises in legal oratory. 
Although there is not necessarily a contradiction between rhetoric and 
argument, the rhetoric is, in this case, a substitute for much-needed 
substantiation. For instance, the premises for the entire encounter—the 
legitimacy of the king and the pope’s heretical status ‘outside the 
church’—are taken for granted, and this jeopardises the argument. 
Furthermore, the Pataria’s remark that a ‘holy person residing in the 
Apostolic See’ probably refers to the controversial Gregorian idea 
of the papal primate in the Dictatus papae, ‘that the Roman pontiff is 
undoubtedly made holy by the merits of the blessed Peter. Crassus 
does not discuss this notion, and the author is also silent on the subject 
of the secular behaviour of Pope Hildebrand.'” Crassus’ propagan- 
distic effort, which focused on the absurdity of supporting the papal 
cause, is launched before outlining the legal argument. This can best 
be explained in terms of Crassus’ acknowledgement of the distinction 
between the religious and the secular opposition to the king:!” the 
Pataria, as part of the religious opposition, is addressed employing the 
traditional moral-theological argument, whereas the secular opposition, 
the Saxons, is the target for the Roman-law defence. 


5. The legal ‘nght order’ according to Crassus 


In chapter 4, Crassus addresses several issues raised in the introduction, 
including the idea of rationality and the concomitant importance of 
the synodal institution. The new aspects introduced include a focus 
on the sacerdotal hierarchy that facilitates the attempt to construct 
an autonomous secular legal sphere, and a propagandistic attack on 
Hildebrand's lack of respect for the law and his secular behaviour. The 
stress on rationality is sustained throughout the chapter, and this formal 


105 $23. Ouod Romanus pontifex, si canonice fuerit ordinatus, meritis beati Petri 
indubitanter effictur sanctus testante sancto Ennodio Papiensi episcopo ei multis sanctis 
patribus faventibus, sicut in decretis beati Symachi pape continetur (Reg 2, 55a, 207). 
Ullmann 1959 infers this point as underlining the consecration of the pope and con- 
sequently the jurisdictional sense of the term sanctus rather than the liturgical. 

106 Crassus’ allusion to Hildebrand as the ‘prince of the apostles’ in the papal letters 
was construed as a claim supporting secular power in the royal letters. 

107 Thus, Crassus’ view of the struggle is in line with that set forth in recent research: 
three forces were present in the wake of the excommunication: the pope, the king and 
the German opposition (Beumann 1973: 57). 
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notion is further substantiated by being linked more closely to three 
aspects: rationality as a source of individual intellectual volition, the law 
as the epistemological source of rationality, and the synodal institution 
as a rational means for conflict solution. According to Crassus, it was 
‘reason that convinced [him] to write something’ in order to persuade 
others of the importance of participating in the synod ordered by King 
Henry (DH, 186). The participants summoned to this synod were those 
who ‘through their situation, behaviour in office, education and zeal 
are able to serve as judges in such a great verdict.’ ? The reference 
is probably to the earlier outline of the personal traits of the bishops 
who had attended the imperial synod at Chalceldon. The author then 
specifies the relationship between rationality, the intellectual, and the 
synodal institution: ‘And reason...advise strongly to take part in this 
synod, and together with her [reason], as many as possible from this 
order who are guided by religious zeal and learning.’'” 

The concept of rationality is next linked to the second legal source, 
canon law, thereby extending the already established Roman-law 
foundation. Before addressing Hildebrand’s neglect of canon law, 
remarking that She (reason) demands judgement based on laws rather 
than weapons,!? Crassus starts by ordering the ‘Roman sheep’ who 
have declared war to attend the synod’ (DH, 186). After this recurrent 
insistence that his audience must follow the path of reason, Crassus 
outlines his views of the functional legal order. This is consistent with 
the preliminary sketch in which the two laws are based on the same 
double foundation: a divine basis (ontological) and a source in reason 
(epistemological). The author refers to Augustine’s outline of the divine 
creation of these two laws, one set being administered by the apostles 
and their followers and the second pertaining to seculars and adminis- 
tered by emperors and kings (DH, 188). These two laws are useful and 
impossible to abrogate even in an emergency: if misconduct occurs, 


108 Et quia sunt quam plures in clero, qui hunc tam longum nutriunt errorem, convocare dignetur 
religiosos episcopos, quorum magna extra Italiam et in Italia est copia, moribus et vita ac literarum 
doctrina. simulque facundia ornatos, qui in tali iuditio iudices esse merentur (DH, 186). 

109 Nec minus placet rationi eidem concilio interesse eiconimos ecclesiarum . . . simulque cum his sui 
ordinis quam plures, quos religio ac literarum peritia commendat (DH, 186). 

110 “For She [reason] demands in accordance with ecclesiastical norms and authority, 
that, at the beginning of these atrocities and before this monk had learned to fight 
with the help of money, one should not judge with material weapons, but according 
to laws...’ (Nam ecclesiasticae normae iura et ecclesiasticam desiderant. auctoritatem, cum in huius 
exordio erroris, antequam monachus ille pecuniae commertio certare didicisset, non materialibus armis, 


sed legibus persequendus erat in iuditio .. (DH, 186)). 
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this amounts to sacrilege, according to the Codex (Codex I. 9, 29, 1) (DH, 
188). A historical narrative by Orosius, which outlines how Metellus 
forced the inhabitants of Crete to subordinate themselves to Roman 
laws (DH, 188), exemplifies the responsibility to govern according to a 
rational legal scheme. A second quote from the preface of the Institutiones 
confirms that the emperor is to rule with weapons as well as laws in 
times of both peace and war.!!! 

This functional scheme based on the two laws hardly goes beyond 
the confines of contemporary political ecclesiology. However, Crassus 
is innovatory in his discussion of the underlying dimension of the 
scheme: reason.!? By positing reason as the acting subject in relation 
to both religious and secular law, the author grounds the functional 
scheme in a conception of rationality that offers a coherent outline 
of both the practical institution (synod) and the central protagonist 
(intellectual) responsible for ensuring the ‘right order’. With regard to 
the effort made to construct an autonomous secular sphere, the only 
religious authority cited is Augustine and this 1s simply to confirm the 
ontological side of the two laws;'? it supplements the invocation of 
Gregory and the biblical translatio notion above. Thus, while the divine 
ontology ensures the symmetrical foundations of the two laws, Crassus' 
approach to rationality and its concomitant legal epistemology offers 
the underlying reason for his initial claim that secular law in some 
cases transgresses the domain of religious law. Such a legal hierarchy, 
in principle subordinating religious laws to secular,!'* is conditioned 
on an acceptance of the conception of rationality. As such, it explains 


11 Sic quoque sine legibus apte regna gubernari nullatenus posse docet legislator in principio primi 
Institutionum libri dicens: Imperatoriam maiestatem non solum armis decoratam, sed etiam 
legibus oportet esse armatam, ut utrumque tempus et bellorum et pacis recte possit 
gubernari, et princeps Romanus victor existat (DH, 188). The same quote is used by 
Anselm of Besate and in the Privilegium Maius Leonis VIII. papae, 200. 

112 Tn addition to these four references to reason, two further references are found. 
In addressing the Pataria anew, the author starts with the phrase, ‘So I say with reason 
as source...’ (Haec ita ratione prosequente, inquam ego... (DH, 186)). The following outline 
of the two legal spheres are introduced by Crassus stating: ‘When I heard of this, I 
started forcefully to ask reason to dictate what I should write’ (Tum ergo, his auditis, versa 
vice oppido rogare cepi eam, quatenus ipsa dictare deberet quae scribenda forent (DH, 188)). 

!5 Stürner 1987: 125 underlines the comprehensive treatment of the notion of 
the two laws. 

"* Funkenstein 1938: 77, in stressing that Crassus’ notion harks back to the theo- 
cratic scheme, underestimates the extent to which the author succeeds in constructing 
an autonomous legal sphere based on Roman law. 
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the long introductory section that attempts to integrate religious law 
into this notion.'? 

Although Crassus initiated the attack on Hildebrand with a reference 
to his disregard for laws and his secular orientation, the propagandistic 
tenor of these invectives only becomes clear in the ensuing attack in 
which he is accused of having usurped legal prerogatives belonging to 
the secular power for the purpose of war (DH, 188-90). Hildebrand 
is transgressing his legal mandate by usurping one of the functions 
that, according to the preceding analysis, was reserved for the secular 
power. By quoting Gregory Is remark to the effect that the holder of 
the ‘office of predications’ is not in a position to embrace the secular 
sphere (DH, 190), the second argument advanced is that Hildebrand has 
also transgressed canon law by making legal innovations,''° which leads 
to the conclusion that ‘the Roman Empire lost its entire illuminating 
position, through the loss of its laws." 

Crassus takes these familiar accusations one step further by stressing 
the extent of the transgression of both religious and secular laws. The 
reference to Pope Gregory I as an authority also hints at the propagan- 
distic intention of this passage in juxtaposing the acts of Hildebrand to 
Gregory I. Moreover, the private side of Hildebrand is not overlooked. 
Crassus claims that there is a causal link between his ‘concupiscence’ 
and ‘randomness’, and the public consequences of these private char- 
acteristics— contamination", ‘neglect’, and ‘innovation of spiritual law’. 
The final accusation— legal innovation'!?—was common in the royal 
letters and polemics. However, rather than relying upon rhetorical 


!5 The interpretation of Crassus’ thinking which claims that he was not able to 


liberate himself from the hierocratic theme overlooks this fundamental side. 

116 “But after concupiscence together with randomness acted as judge of the Roman 
See, the decrees of the holy fathers have been contaminated and the laws have been 
neglected and new laws contrary to the divine have been created...’ (Sed postquam in 
Romana sede concupiscentia cum licentia, ut simul tudicarent, convenerat, sanctorum decreta patrum 
placuit penitus contemnere legesque pro nıholo habere, novas divinis per omnia contrarias creare . . . (DH, 
190). 

17... hinc imperium Romanum, legibus perditis, totius ornatus sui detrimentum incurrit (DH, 
190). 

!5 [t is difficult to ascertain whether Crassus was familiar with the papal letters or 
only bases his claim of innovation on hearsay or rumours. As an intellectual perhaps 
located in in the royal stronghold of Ravenna—the target of the papal propaganda 
directed at anti-pope Guibert of Ravenna in 1080— Crassus might have been familiar 
with the views of the Gregorian papacy. Furthermore, if Crassus was associated with 
the royal chancery, this might have been another transmission channel. 
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antitheses to contrast the ‘good, old law’ with the Gregorian reform 
papacy’s impetus to innovate,'? Crassus employs his understanding 
of rationality to add a new dimension to the argument. He maintains 
that Hildebrand has not only transgressed legal boundaries but also 
contradicted the ‘right order’. In this case, the ‘right order’ is that of 
the Roman Empire, specified in relation to the legal heritage.'” This 
reflects Crassus’ reliance on a characteristic feature of the mid-period 
writings: the tendency to abstract from the specific contended issues 
and evaluate these abstractions in terms of the ‘right order’. Political- 
theoretically, Crassus draws a link to the original meaning of imperium, 
which signifies the supreme power within the Roman state—including 
the responsibility for declaring war and making law.'*! This reference 
to the fact that temporal authority is outside the papal sphere of juris- 
diction is one aspect of the author’s political theory; another is evident 
in the reference to the ‘advocate of the Roman Church’ in order to 
justify secular claims to sacerdotal prerogatives. 


6. The private side of Hildebrand’s behaviour 


In chapter 5, the focus shifts from the public acts of Hildebrand to his 
private behaviour.'*? While the legal part was primarily argumentative, 
the discussion of the private character of Hildebrand which follows is 
more propagandistic. Already in the first passage, one segment of the 
intended audience is addressed directly as Crassus exclaims: ‘But you, 
who rightly condemned the wrongness of this monk...’!*? The legal 
portions of the Defensio have to be seen in an overall context which 
embraces the learned lay-environment in Ravenna and possibly also 
the royal chancery. The reference to ‘you, who rightly condemned this 


!9 Much of the discussion has focused on the notion of the ‘good, old law’ (Kern 
1914). This position, holding that lawmaking in the positivistic sense was alien to the 
Middle Ages, has to a large extent been modified by recent research; see Krause 1952; 
Gagnér 1960; Kóbler 1971; Koreschell 1995; Canning 1996; Bagge 2001a. 

120 Crassus later extends this scheme to include other aspects of the Roman renovatio. 

?! Muldoon 1966: 558 directs attention to the tendency of medieval writers to mix 
the original meaning of the term and the medieval understanding which denotes a 
region. 

1? The private character of Hildebrand and its public results have been presented 
earlier, but only as secondary to other arguments; see above, 3. The dialogical moment: 
the Pataria. 

73. Sed o, qui iure iudicaturi estis huius monachi errorem . . . (DH, 196). 
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monk’ is then an effort by a layman to convince an audience consisting 
of bishops and monks of the legitimate deposition of the pope, most 
likely at the synod of Brixen in 1080.'* Crassus next addresses two 
points derived from the monastic rule of Benedict (Regula ch. 58),'” 
one prohibiting monks to leave the monastery after taking the monastic 
oath and the other stating that any property is to be turned over to the 
monastery (DH, 196). The focus shifts back to Hildebrand’s monetary 
transactions, claiming that he is as a ‘fourth type of monk’ with refer- 
ence to the rule of Benedict (DH, 196). Finally, Crassus juxtaposes the 
monastic ideal with an appeal to the ‘judge’: 


Judge justly, you son of man [Ps. 57.2], over such a criminal human 
who not only attributed to himself a large portion of the monastery, 
but also usurped for himself the entire belongings of the church of the 
holy Peter. '?? 


Although all these allegations have been made before, the new argu- 
mentative context alters their function. While the above references 
to the private dimension stopped short of offering the argumentative 
premises necessary to label Hildebrand a ‘fourth type of monk’, this 
chapter employs rhetorical antithesis in order to establish the contrast 
between the monastic ideal and Hildebrand's behaviour. Furthermore, 
the antithetical contrast between the monastic ideal and the monk Hil- 
debrand serves as the deductive point of departure for the conclusion, 
namely the legitimate deposition of the pope. This enables Crassus to 
corroborate the causal link between the private side of Hildebrand's 
behaviour and the destruction of the ‘right order’ of peace, love and 
Christian unity." To the author, Hildebrand has the choice between 
obeying the laws of God or being condemned as a hereüc (DH, 
198-200). A hypothetical reply from his opponent is then quoted: ‘But 
you say, “I fight to defend the church of God that is in confusion, 


124 Robinson 1978a: 96 is correct when he remarks that the Defensio, the letter of 
Huzmann of Speyer which convoked the synod, and the Decree of Brixen are propa- 
ganda accociated with the synod. 

75 For views on the monastic culture indebted to Benedict, see Leclercq 1978. 

U5 fuste ergo iudicate, filii hominum, de tam facinoroso homine, qui nihil aut modicum monasterio 
tribuens, sibi totam substantiam ecclesiae beati Petri subripuit (DH, 196-8). 

127 “Come to your senses, lay down your weapons and defend your cause by the 
authority of the law, if you can’ (Resipisce demum igitur et ab armis discede, legum auctoritate, 
si potes, causam tuam defende (DH, 198)). 'T'his passage introduces the concern for the 'right 
order’ anew, followed by passages stressing the importance of love, peace, sanctity (Heb. 
12.14), and the necessity of following the law (Act 9.5; Prov. 28.9) (DH, 198). 
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attacked, and shattered." Crassus’ reply invokes, in true propagan- 
distic fashion, "? a fire-and-water allegory to highlight how Hildebrand 
caused the war. An attempt is made to prove the antithesis by means 
of two analogies that draw upon Augustine and Gregory L ! after which 
Crassus remarks that anyone who does not act in accordance with the 
holy canons cannot perform mass and communion (DH, 200). 

How is this first part of the private encounter to be evaluated? While 
there are several examples of sophisticated analogical reasoning in the 
polemical literature, Crassus’ can hardly be counted among these. In 
order for an analogy to function, a conceptual linkage between the 
poles in the analogy has to be provided. In the case of the Augustinian 
example, it is only Crassus’ own claim that serves as a link between the 
quote and Hildebrand, so the reference is metaphorical at best. With 
regard to the quote from Pope Gregory I, the link is purely etymological 
because it is related to Hildebrand's official title as pope. Moreover, the 
sacramental aspects invoked by the Gregory reference may constitute 
an answer to the papal letter to Hermann of Metz, since it refers to 
the fact that the chancery deprived churchmen disobedient to the 
papacy of their sacramental function. Nevertheless, the entire discus- 
sion of the private character is compromised by the lack of empirical 
proof of Hildebrand's involvement with money and of his breach 
of the Benedictine rule. This short-circuiting is particularly serious 
because the initial antithesis dealing with his private side is meant to 
have causal force, explaining the disastrous consequences this had for 
his term in office. '? 


U* Sed inquis: Ego quidem pro sanctae ecclesiae defensione pugno, quae vastatur, impugnatur, 
undique turbatur (DH, 200). 

79 'The clearest cases of propagandistic discourse are found in the polemic of 
Anselm of Lucca (Ldl, 1, 519-28), in the discussion between Walram of Naumburg 
and Herrand of Halberstadt (Zdl, 2, 286-91) and in Benzo of Alba's panegyric to 
Emperor Henry (Benzo, Ad Heinricum IV Imperatorem Libri VII). 

130 < you yourself started the fire, and you did not bring any water to put it out, 
but you rather ignited it with more fire; without stop you held the torch up against the 
fire, albeit nature forbids putting out fire with fire’ (... fu hunc ignem ipse accendisti, hunc 
itaque ad extinguendum non aquam, sed multiplicem ignem apportas, sine intermissione addis facem 
igni, ignem igne extinguere natura negat (DH, 200)). 

5! The first analogy is derived from a quote from Augustine which states that secular 
law confirms that those outside the Christian society are unable to hold something in 
the name of the church (DH, 200). The second analogy juxtaposes Pope Gregory I 
to Hildebrand, ‘Acknowledge the word of the holy Gregory, of which his name you 
usurped without consideration (Accipe tandem sententiam, quam tibi mandat beatus Gregorius, 
cutus sine actu nomen geris . . . (DH, 200)). Stürner 1991: 65 remarks that Crassus’ references 
to Gregory I might reflect the use of the authority by the papal chancery. 

'82 Although the functional bond between the head and the body is the basis for 
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The reintroduction of the Pataria as debate partner goes hand-in- 
hand with a more argumentative tone. The context is still the private 
encounter with Hildebrand and his service as deacon in the Roman 
Church. A claim made by the Pataria introduces the dialogue: 


With much caution, as they see it, the so-called Pataria oppose me because 
they consider that Gregory I was first a monk, and then became a cardinal 
deacon of the holy Roman Church, and was finally decorated with the 
mitre of the apostolic pontificate." 


This claim, if found credible, undermines the premises of the initial 
antithesis, namely that it is prohibited to leave the monastery. It contra- 
dicts Crassus’ outline of the monastic ideal by undermining the premise 
of this first criticism of Hildebrand. In addition, due to its relationship 
to the disturbance of the ‘right order’, the claim also undermines the 
entire deductive chain.'** 

In order to cope with this double challenge, Crassus states that he 
consulted the vi/a of the pope (DH, 200). He then quotes a passage 
from an early chapter of the Vita sancti Gregorii of John the Deacon, 


which describes how the pope was forced to leave the monastery by 
Pope Benedict (DH, 200): 


Notice: a decision of Benedict—bishop of the holy Roman Church — 
based on a ruling from the council of Chalcedon and on his own episcopal 
authority, forced the holy Gregory to leave the monastery as all other 
options would have contradicted the rule of Benedict. 


Yet Crassus is evidently not satisfied with simply citing the official 
biography of the pope as a source, and in the next passage he refers to 
the fourth canon of the council of Chalcedon, which subordinates the 
monk to the bishop and thus qualifies the prohibition against leaving 
the monastery: only on orders from the metropolitan bishop due to 


the reasoning, the theoretical scheme does not add the missing link in Crassus’ causal 
claim, namely that Hildebrand is legitimately deposed because he broke the monastic 
rule and usurped the office with money. 

133 Nimis caute, ut aestimant, opponunt mihi hi, qui vocantur Paterini, dicentes beatum Gregorium 
primo monachum, post sanctae Romanae ecclesiae diaconum cardinalem fuisse, ad ultimum apostolici 
pontificatus infula dignissime decoratum (DH, 200). 

132 The encounter is also another instance of the battle over authorities in the mid- 
period polemics, focusing on Pope Gregory I and Augustine (Mirbt 1888). The attempts 
at annexing these authorities could, as in this case, lead to a more critical contextual 
understanding of the passages in question. 

155. Intellectum quippe est, qualiter sanctae Romanae ecclesiae pontifex Benedictus beatum Gregorium 
Calcedonensis concilii decreto suaque episcopali licentia violenter de suo traxit monasterio, cui alioquin 
contra Benedicti patris regulam nulla inde patefaceret exitum via (DH, 200). 
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great necessity is a monk allowed to leave the monastery. In all other 
cases, the monk is to be excluded from the community (DH, 200-2). 
Thereafter, Crassus paraphrases a passage from a decree of Pope 
Syricius to the affect that a monk who is led away from his monastery 
in this way must display personal virtue as well as zeal for the faith, as 
attested to by Pope Gregory I (DH, 202). Finally, this reinterpretation 
of the career of Gregory in relation to the monastic ideal is used as a 
point of departure for another attack on Hildebrand: ‘But the monk 
Hildebrand left of his own accord—nobody ordered him—and once 
outside the monastery he clearly took the opportunity. ?* The last part 
of this section considers the consequences of Hildebrand's resignation 
from the monastery: excommunication (synod of Chalcedon), eternal 
damnation (synod of Cartage) and anathema (Gregory I). 

‘Who doubts that he together with the ordainers is struck with the 
anathema of Gregory?!” Crassus asks rhetorically. Argumentatively, 
the monastic ideal is one of the epistemological bases for a contextual 
interpretation of the carrier of Pope Gregory I as presented in his 
vita. This contextualisation can be subdivided. On one level, Crassus 
juxtaposes the textual epistemology referred to by the Pataria to the 
official vita, stressing the difference in historical credibility. On another 
level, because Crassus knows that the entire response depends on the 
acceptance of the description of Pope Gregory I, the two following 
instances of contextualisation do not focus on the relationship between 
the textual epistemology of the Pataria and the vita, but rather on their 
reinterpretation. Hence, the quote from the council of Chalcedon 
verifies the legal aspect of the reinterpretation, whereas the reference 
to Pope Syricius introduces a moral-theological dimension into the 
reinterpretation. With regard to the lack of empirical evidence in the 
first part of this private encounter, the present debate with the Pataria 
does not provide new information about Hildebrand’s career either. 
In spite of this, the argument is not undermined because the para- 
phrase of the Pataria implicitly acknowledges that Hildebrand had 
left the monastery: the argumentative aim of the Pataria, as presented 
by Crassus, is to justify this act by introducing the analogous case of 
Gregory I. The argument is also successful because it concludes ear- 


136 At vero I[ldebrandus] monachus ultro se obtulit non quaerenti, omnique ambiguitate seclusa 


extra monasterium importunitatem fecit (DH, 202). 
137 Quis ergo dubitat hunc cum ordinatoribus suis manifestissime Gregoriani anathematis male- 
dictione esse perculsum? (DH, 202). 
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lier introduced claims. In relation to the primary polemical aim—to 
argue for the legitimacy of the deposition of Hildebrand—this section 
supplements empirical evidence about Hildebrand’s sinful character 
in the form of an intentional argument. To Crassus, the fundamental 
difference between Pope Gregory I and Hildebrand consists in the fact 
that Hildebrand was not forced to leave the monastery, but ‘left of his 
own accord’. This intentional act and its external manifestation in the 
‘agreed upon’ fact that Hildebrand left the monastery voluntarily are 
therefore empirical evidence of the sinful private side of Hildebrand. 
In addition—by making this internal-external correlation the point of 
departure for the reinterpretation of Pope Gregory Is career, and the 
premise for outlining the punishment as an anathema issued against 
Hildebrand in his public capacity as pope—Crassus has also successfully 
used an intentional argument as mediative instance. Argumentatively, 
Crassus is the first polemicist—save for Peter Damian—who uses con- 
textualisation as a historical method, thus foreshadowing the more 
sophisticated approaches of Guido of Osnabriick and the author of 
Liber de unitate. ?? 


7. The dialogical moment: the Saxons 


While the first dialogue with the Pataria 1s characterised by a propagan- 
distic discourse, the second dialogue with the Saxons?” displays discur- 
sive ambivalence. On the one hand, the dialogue includes the famous 
Roman-law defence of the impossibility of alienating the heritage of 
King Henry, which is an argument indebted to legal technicalities.'*° 
This argument has been widely lauded because it introduced Roman law 
into the arena of political conflicts, and because it provided a source of 


138 See below, 6. The ‘right order of the world’ according to the De unitate ecclesiae 
conservanda (c. 1093). 

139° Much scholarly attention has been devoted to the part dealing with the Saxons. 
Struve 1991b: 236 notes that by using the idea of majesty crime, Crassus attempts to 
provide a means for dealing with opposition to the king. In analysing the Saxon tribe, 
Giese 1979: 175-6 maintains that the value of Crassus’ treatise 1s his underlining of the 
fundamental difference between the Saxons’ conceptions of law and custom and those 
of the empire. Consequently, this part of the Defensio was meant for the Saxons. 

140 Some of the more superficial treatments of Crassus, particularly in textbook 
presentations of the history of political thought, are solely concerned with this aspect 
of the treatise; see above, Introduction. 
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authority on which the ‘state’ could be erected.!*' On the other hand, the 
dialogue also contains a propagandistic zeal similar to the first dialogue 
and therefore integrates a popular element into a defence based on legal 
technicalities. While the first dialogue was intended for the religious 
opposition to King Henry— the supporters of the papal cause and the 
Pataria—the intended audience of this second dialogue is the Saxons, 
who constituted the most important secular opposition. Both these 
traits need to be seen in relation to the Saxon problem, which was part 
of ‘the crisis of Medieval Germany'.!'? The Saxon resistance, which 
arose dramatically in the first half of the 1070s under the leadership of 
Otto of Nordheim, demanded that the king should restore confiscated 
land, destroy his recently built castles in Saxony, and follow the princes? 
advice with regard to the region. These demands, understandable only 
in terms of the autonomy of the Saxon law,'** came to nothing when 
the Saxons were defeated by King Henry in 1075. However, when the 
conflict with the pope escalated in 1076, many bishops deserted the 
excommunicated king for the Saxon opposition.'? Important in this 
respect is the fact that the Saxon opposition also had an intellectual 
dimension that stressed the right to resistance, ^? first and foremost in 
Bruno's book on the Saxon war dated 1081." Bruno's portrait of the 
struggle highlights the extent to which the entire population partici- 
pated in the complaints and the opposition," citing numerous letters 
exchanged between the protagonists that had been orally mediated to 
the people.'? Thus, the Saxon problem became part of the larger crisis, 
and as will be seen, Crassus! dialogue with this secular opposition 1s 
fundamentally guided by the view that the Saxon problem is part and 
parcel of the struggle for ‘the right order’. 


m Ullmann 1975: 77. 

“2 Hartmann 1992 concludes that laypeople in the early Middle Ages display an 
understanding of the law. 

143 Leyser 1994e. 

1 See Giese 1979: 131. 

14 For recent literature on the Saxons and their role in the Investiture Contest, see 
Fuhrmann 1986; Leyser 1994b, 1994c; Wies 1996; Robinson 1999a; Bagge 2002. 

46 Jordan 1958b: 188. 

147 For discussions of the book, see Schmale-Ott 1963; Althoff and Coué 1997. 

"8 For the complaints of the people, see Bruno, De bello Saxonico, 220, 240, 324. 

14 For the importance of oral mediation of written communication, see Bruno, De 


bello Saxonico, 208, 252, 260, 262, 328. 
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The formal legal scheme: Crassus’ conception of legal authority 


In order to understand the Roman-law defence of King Henry, a num- 
ber of features of the presentation are important. This chapter is closely 
linked to the idea of rationality, as well as to the functional scheme. 
With regard to the latter, the author draws on the earlier references 
to the legal mandate of the late imperial rulers to establish rhetorical 
asymmetry, and thereafter invokes an analogy to the legal position of 
Henry: ‘Acknowledge please, that one single monk has attempted with 
great zeal to absolve and destroy the laws that pious emperors have 
established for you and your children and for the salvation of the entire 
Christendom."'^? Contrastive rhetoric thus identifies King Henry as the 
hereditary representative of the imperial tradition of ‘pious emperors’,'?! 
compared to this ‘one monk’ who attempts to disrupt this ‘right order’. 
Furthermore, the term condiderant implies a positivistic notion of law- 
making, thereby foreshadowing the ‘renaissance of lawmaking’. 
Rationality is again central in the first quote from Roman law which 
is meant to attest to the fact that ‘the lawgivers want all humans to 
understand the laws to his or their own utility? Crassus, as a media- 
tor of this rationality, is highly aware of his responsibility to advocate 
‘understanding’, and thereby to contribute to solving the conflict. ‘The 
importance of understanding the laws, then, is related to the notion of 
the text as a means of conflict solution. At the same time, the under- 
standing refers to Crassus’ own view of laws, since the epistemological 
source of rationality has to be mediated by a person acquainted with the 
individual source of rationality (philology), namely an intellectual. 
The Roman-law argument consists of three quotes from the Insti- 
tutiones and two from the Codex. In the first three quotes, the term 
‘heritage’ is defined formally: ‘Every heritage is transferred to the heir 


150 Attendite, quaeso, quod leges, quas piissimi imperatores pro vestra vestrorumque filiorum ac 
totius christianitatis salvatione condiderant, unius monachi. pertinacia. solvere ac delere laborat (DH, 
202-4). 

?' Ullmann 1976d: 277 sees the defence of the king by the use of Roman law as 
paradoxical: the struggle was not about the function of a Roman emperor in a Christian 
society, but had to do with Germanistic royal rights. 

52 See Wolf 1981: 145 for the term ‘Renaissance von Gesetzgebung’. See also 
below, Conclusion. 

153 Nam legislatores omnes homines, quemque pro sua suorumque utilitate, leges intelligere volunt 
(DH, 204). Unde primo libro Codicis scriptum est: Leges sacratissimae, quae constringunt 
vitas omnium, ab omnibus intelligi debent, ut universi, praescripto earum manifestius 
cognito, vel inhibita declinent vel permissa sectentur (Codex I. 1, 14, 9) (DH, 204). 
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either through testament or succession from those who have not made 
a testament or by sworn agreement [Jnstitut. 2, 9, 6].’* Thereafter, 
heritage without testament ‘is according to the twelve-book laws to be 
allotted primarily to the deceased’s own heirs.’'” Crassus defines ‘heirs’ 
as ‘the persons who stand under the power of the dying fathers, such 
as the son, daughter, nephew, cousin and so on [/nstitut. 3, 1, 1].'°° 
A final specification of heirs is then added: ‘the deceased’s own heirs 
are also those who were unaware of this, and only after the death of 
the father make a concrete claim to the property [Jnstitut. 3, 1, 3]. 
While the references to the Znstitutiones define the terms ‘heritage’ and 
‘heir’, the two quotes from the Codex address the rights of the inheritor: 
‘parents should not be deprived of the right to decide the partition of 
the heritage [Codex. I. 3, 28, 8]? Crassus, in conclusion, paraphrases 
another law from the Instttutiones: ‘No one should give away a long- 
term and manifest heritage." ? At this point, the Saxons are addressed 
anew and reminded of the eternal nature of the law.'® The author 
then considers the relationship between written and customary law, 
remarking initially that in some cases custom can take the place of 
written laws (DH, 204), and corroborating this point by a quote from 
the eighth book of the Codex (Codex I. 8, 25 (53)).'°' Thereafter, the 
legal authority of the term ‘custom’ is specified by another reference 
to the Codex (Codex I. 8, 3): ‘A custom of ancient origin that has been 


7* Omnis hereditas aut testamento aut successione ab intestato aut tacito pacto 
transit ad heredem (DH, 204). 

155 Intestatorum autem hereditates ex lege duodecim tabularum primum ad suos 
heredes perünent (DH, 204). 

75 Sui autem heredes aestimantur, qui in potestate morientis patris fuerint, veluti 
filius, filia, nepos, neptis et deinceps (DH, 204). 

77 Sui autem etiam ignorantes fiunt heredes, et statim morte parentis quasi continu- 
atur dominium (DH, 204). 

158 Parentibus arbitrium dividendae hereditatis in liberos adimendum non est (DH, 
204). 

159 ftem in libro Institutionum principalibus constitutionibus prospicitur, ne cui longa et indubitata 
possessio auferri debeat (DH, 204). Crassus also quotes a similar law from the Codex (C. I. 
7, 21, 1) Auferri tibi, quod iure quesitum est, non potest (DH, 204). 

160 “But by your prudence, Saxons, it is useful to be familiar with their binding 
commitment since the lawgiver of all people has subordinated all to these holy laws, 
so that one person has the lecture of the text before him, while the other remembers 
through use and custom’ (Sed prudentiam vestram, Saxones, liquido expedit. scire legislatoris 
religionem omnes his sacratissimis legibus subiugasse gentes, ut, quod alis litterarum. subministrat 
lectio, id aliis per usum et consuetudinem prompte reddat memoria (DH, 204). 

161 Consuetudinis ususque longaevi non vilis auctoritas est (DH, 204). 
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thoroughly kept imitates laws and takes their place...’ The Saxons 
are addressed once more in a rhetorical question and asked whether or 
not it is their liking that the lawgiver (legislator) has laid down that ‘your 
rights will be secured, either through the laws themselves or through 
custom similar to the laws." 

Crassus begins by introducing the two central terms ‘heritage’ and 
‘heirs’, and defining these in relation to Roman law.'** A Roman-law 
derived conception of positive right 1s then invoked. The next step 1s 
to distinguish between two communicative mediations of the law that 
together posit a stark subordination of the subjects to the ‘lawgiver 
of all people. However, he refrains from situating these two forms, 
written and unwritten, in a legal hierarchy, and simply outlines the 
common function of the laws, namely utility. According to Justinian, 
it 1s the task of reason to understand the law as well as to render it 
credible to others.'*? Thus, Crassus’ idea of legal authority is a means 
for understanding the law, the importance of which has been forcefully 
stressed at the beginning of the dialogue. His firm grasp of Roman law 
is displayed on several occasions. First, Crassus shows an understand- 
ing of the distinction between property with and without testament, 
and also of the alienation paragraph, which is in line with the classical 
view." Second, the author distinguishes between the absolute right to 


1%? Leges quoque ipsas antiquitus probata et conservata tenaciter consuetudo imitatur 
et obünet... (DH, 204-6). 

16 Quare, Saxones, aequanimitas vestra intelligat, quam benigno favore vobis vestrisque heredibus 
sicut caeteris gentibus legislator ius vestrum vel ipsis legibus vel consuetudine legibus consentanea 
observari constituit (DH, 206). 

16t Robinson 1978a: 79 claims that Crassus basically elaborates the concept of 
hereditas introduced by the royal chancery in the Italian version of the deposition letter 
of 1076 and takes this as one indicator of the direct link between the Defensio and the 
chancery. Robinson 1989: 83 also suggests that the term hereditaria dignitas in Henry 
IV's letters displays a concern with the paragraphs de haereditatibus and per quas personas 
nobis adquiritur of the Institutes. However, the arguments used by the chancery to pres- 
ent this royal dignity do not suggest affinity with either Roman law or with a genuine 
Romanised notion of emperorship; see above, 3. Polemical warfare in the royal and 
papal chanceries (1073-1082). 

15 Nitschke 1969: 47, 56, underlines the extent to which Crassus—along with Guido 
of Osnabrück and the author of the Liber de unitate —separates the ruled from the ruler 
as a part of a new view of government. 

166 Bermann 1983: 199-201. See also Crook 1967. 

167 Watson 1971: 4 remarks that intestate succession presents far fewer legal problems 
and is much less complex than the law of testate succession which has to take a number 
of factors into account, including the forms of the will, the capacity to make, take 
under or witness a will, and void and ineffective wills. It is indicative that ‘we have no 
systematic account of the principles of interpretation, but both the proportion of the 
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property of Roman law and the more relative concept of the so-called 
Roman vulgar law.'? The link between custom and civil law is also 
similar to that proposed in the Justinian scheme: custom or the law of 
nature is the basic legal source, whereas civil law only emerges with 
the establishment of the state.’ Fourth, a correct understanding of 
‘obligation’ is related to the Justinian notion of ‘rendering one’s plight 
in accordance with the laws of the state',"? which is attested to by 
Crassus’ insistence on the ‘binding commitment’ of laws. 
Nevertheless, Crassus lacks clarity on three points. According to the 
author, the mediation of the law is either written or by custom. Roman 
law, on the other hand, subdivides custom further according to form 
and not content, between unwritten law and written law.'”! Hence, while 
Crassus 1s correct in formally dividing between the two epistemological 
sources of law, the distinction between unwritten and written custom 
is overlooked. This being said, the subdivision is not imperative to his 
reasoning. The second instance of legal confusion also concerns cus- 
tom, but is related to the relationship between private and public law. 
In Roman law, custom could be the source of both private and public 
law,'” but Crassus does not mention this aspect. The core tension 
becomes evident when the notion of ‘divine sanction’ is introduced after 
the construction of the legal scheme. Roman law separated law from 
religion early on," which was central to the conceptualisation of the 


perinent texts and their tenor show that the first principle was to follow the intention 
of the testator whenever possible’ (Watson 1971: 85). With regard to intestate succes- 
sion: “The rules of intestate succession were established by statute or edict and were 
concerned with people’s family relationships, not with their behaviour as in the case of 
testate succession, contract, or delict (Watson 1971: 175). Kantorowicz 1954: 497-8 
observes that the notion of ‘inalienability’ appears at the Roman synod of 1078 where 
Gregory VII decreed that no bishop consecrated by the pope was allowed to hand out 
possessions of his church as fiefs without the consent of the pope. 

168 Levy 1951: 84-6; Jolowicz and Nicholas 1972: 140-2, 473-5. 

169 Watson 1981. 

10 Jolowicz and Nicholas 1972: 159. 

U! To Schiller 1994: 36, the ius non scriptum, or customary law, remains a learned, 
theoretical generalisation, and as far as the Roman jurists were concerned, was of no 
practical importance and of no vital interest. 

7? The transfer from ‘custom’ to ‘law’ is disputed. In one view, custom becomes 
law when it is known to be law, is accepted as law, and practiced as law by the persons 
who share the same law. According to another view, customary laws considered as 
rules of positive morality arise from the consent of the governed; considered as moral 
rules turned into positive laws, customary laws are established by the state (Watson 
2001: 91-100). 

13 Jolowicz and Nicholas 1972: 108-10; Kunkel 1966: 131-3. 
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state. To Crassus, law is divine, and it is only in relation to the use of 
the law that a secular sphere is posited. However, this lack of separation 
between law and religion should not detract from the innovative features 
of the scheme. Crassus has constructed an autonomous secular sphere 
that 1s tied to a secular idea of rationality with an institutional correlate. 
The fact that Pope Gregory I is the provider of divine sanction does 
not jeopardise the construction, partly because the relationship between 
the two powers was specified early on by quoting the pope, and partly 
because the quote does not contribute any theoretical elements that 
detract from the overall conception. 


The Roman-law defence of King Henry 


The defence of King Henry is introduced by addressing the Saxons 
anew, asking rhetorically ‘Is it not correct that King Henry secured the 
kingdom through the authority of the law?’!”* Then, Crassus outlines 
the legal scheme as applied to the heritage of the king:'” 


Does there exist among the mortals who inhabit the world a person 
who 1s so in need of knowledge, stupid, unwise, so without reason, and 
so disturbed that he is allowed to think or assume that the king does not 
have what every private person [ privato homini] has secured through legal 
sanctions; or that the good insightful lawgivers are so far from their senses 
[ratione] that they want to exclude themselves and their heirs and later 
kings from such a great legal benefit? "° 


This passage is of considerable interest in relation to the much-discussed 
question of Crassus’ mixture of private and public law categories. ‘The 
general opinion is that the pioneering position of the author in the 
consideration of Roman law explains the shortcomings in his grasp of 


U*. Quorsum haec Saxones? Nonne hac eadem legum auctoritate Henrico regi inviolabiliter regnum 
stabilitum esse comprobatur? (DH, 206). 

175 Tn general overviews, Crassus’ defence of the heritage of King Henry IV is often 
situated within the contemporary struggle involving Guibert of Ravenna, although 
Crassus does not mention the anti-pope. 

16 Estne inter mortales, qui habitant terram, homo aliquis tam inscius, tam hebes, lam imprudens, 
tam expers rationis, tam demens, cui cogitare aut fas sit credere, in tantum regem licere fieri, quod 
cuiquam privato homini legum sanctione fieri prohibetur, aut almi legislatoris perspicacem providentiam 
tam longe a ratione fuisse, ut se suosque heredes ac posteros reges a tanto legum beneficio exclusos esse 


voluisset? (DH, 206). 


386 CHAPTER FIVE 


the complexity of the corpus. Admittedly, Crassus’ discussion? lacks 
clarity regarding the Roman-law distinction between public law that 
pertains to the state and private law that relates to the individual. 
Three explanations can explain this lacking distinction. The first 
reason focuses on the technical side of the matter: the private-public 
divide in Roman law actually lacked clarity, ? and the medieval idea of 
absolute ownership has been found to be ambiguous at best.'”' Hence, 
Crassus is a victim of the ambiguities of the legal corpus. Second, the 
notion of the king as a private person is probably a reflection of con- 
temporary political structures in which the king held the kingdom in 
his private capacity. This 1s in accordance with the general importance 
of private law in European legal culture.'? Crassus is thus affected by 
a general tendency on the part of the medieval lawyers to transfer 
principles and procedures from the private realm into public law.'? 
Although Crassus attests to a transpersonal understanding of king- 
ship on several occasions, these are all in the context of the sacerdotal 


77 Jordan 1938a: 31, 34 concludes that the difference between private and public 
law is alien to Crassus, and that the way the author uses private law for public matters 
seems forced and constructed. Robinson 1978a: 82 finds that the author quotes legal 
concepts out of context so that the only link between the /ex and his interpretation of 
the law is metaphorical. More recently, Kórtum 1993: 45 has noted the unhistorical 
use of law. 

"8 Both the dialogue with the Pataria and the following defence of King Henry 
witness such confusion. 

79 “There are two aspects of this study, public and private. Public law is that which 
pertains to the Roman state, private that which concerns the well-being of the indi- 
vidual’ (Huius studii duae sunt positiones, publicum et privatum. Publicum tus est quod ad statum 
rei Romanae spectat, privatum, quod ad singulorum utilitatem pertinet (Inst. I. 4, 2)). 

180 First, Roman law was in large measure devoted to private and criminal law, 
with public law as secondary (Watson 1981: 19). Second, the public law in the Corpus 
iuris was of little interest to the Roman jurists and was never subjected to the rigorous 
analysis reserved for private law. This caused difficulties for the later acceptance of 
the division (Watson 1981: 145). Third, the division between public and private law 
existed on two levels, the theoretical and the processual: ‘On the theoretical level, public 
law is vigorously excluded from the Code civil and in university teaching is the subject 
of separate law courses. On the processual level, cases involving public law are heard 
in a distinct set of courts’ (Watson 1981: 145). Moreover, the importance placed on 
private law in Roman law has an association to the focus on private law in German 
legal history (Koreschell 1995: 363). 

'8! Reynolds 1994: 53-7 has attacked the idea of absolute ownership as a legal 
construct that never existed in pure form. This Roman-law conception of 'absolute 
ownership’ was frequently contrasted with the notion of ownership in feudal law and 
taken as a description of historical facts. 

18 See Coing 1985. 

'83 This ‘imaginative transfer’ was used for eliciting the consent of the governed 


(Oakley 1999b: 111). 
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hierarchy and canon law. The Investiture Contest marked a transition 
period in terms of the development of the transpersonal or abstract 
notion of the state. Initially, the transpersonal idea was derived from the 
ecclesiastical understanding of church office,'** and the secular notion 
derived from Roman law was introduced later.'? In this regard, Crassus’ 
attachment to the ecclesiastical notion might explain his peculiar use 
of Roman-law categories. T'here are also few good reason for attribut- 
ing this lack of clarity to the influence of vulgar law." The criticism 
levelled at the notion of vulgar law, together with Crassus’ pragmatic 
orientation, supports an explanation focusing on the influence of 
contemporary political structures. The third reason for Crassus’ peculiar 
use of Roman law has to do with public opinion and the need to forge 
a convincing argument in the volatile atmosphere of the 1080s. Given 
the contemporary political structures, that only partially acknowledged 
the private-public division,'®® there would be considerable polemical 


18t The question of transpersonality is related to the difference between the 
‘Personenverbandstaat’ and the ‘Flachenstaat’. This research has been heavily criticised 
for imposing an anachronistic view on the Middle Ages resulting from a formal-legal 
approach to the period (Davies and Fouracre 1986a: 3, 1986b). The point of departure 
for recent research on the question of transpersonality is Beumann 1956. In sum, there 
seems to be a certain agreement on the stronger presence of transpersonal thought in 
the 11th century, a tendency strengthened by the Investiture Contest; see Hoffmann 
1964: 393; Koch 1972; Reynolds 1983, 1986; Struve 1991b: 224; Weinfurter 1995: 
358; Bagge 2002. 

185 See Post 1964 for a summary of older research, concluding that public law 
was still mixed with the private in the 13th and 14th centuries. See also Kern 1914; 
Mcllwain 1932; Gierke 1958; Jordan 1961. 

'8 Vulgar law in its idealised form did not restrict public interference in private 
property. Already at the beginning of the 6th century, Emperor Theoderic entitled 
himself not only as a ruler by God's mercy, but also regarded himself as a ‘propri- 
etor' of everything in the divine order. The process of vulgarisation undermined the 
notion of the ‘absolute property right’ (Levy 1951: 127), the Roman-law concept of 
donation (Levy 1951: 140-2), and the importance of ownership as basis for proprietary 
action (Levy 1951: 242). 

#7 The practical orientation of the author has at times been noted in previous 
research; see Ullmann 1976d: 280. 

'88 From the perspective of legal history, the early and high Middle Ages did not 
separate between public and private law. In the Frankish period, public and private 
law was united. Hence, the law-making of the Frankish rulers only sporadically dis- 
played a notion of public law (Guterman 1990: 181-97). Müllejans 1961 concludes 
that the canonists were not familiar with the division between the private and public. 
According to Reuter 1991: 302, the border between the private sphere of feud and 
the public sphere of resistance was unclear in the period. Van Caenegem 1995b: 179 
observes that to operate with notions of public and private rights in post-Carolingian 
Europe may obscure the real nature of the underlying ideas. For a discussion of the 
relevance of the public—private divide, see Chittolini 1995. See also Ullmann 1986, 
Van Caenegem 1995a. 
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gain in using an argument derived from Roman private law to defend 
the notion of the kingdom as private heritage. ‘The ‘Salian-panegyrican 
tradition’, with its tendency towards personalisation and hence a focus 
on the private aspects of the ruler, introduces a political-theoretical 
notion that also highlights the private side of the ruler’s legal status, 
in spite of its transpersonal dimension.'* Because the public law of 
the Corpus iuris civilis was closely related to the religious sphere, private 
law—outlined independently of church law by Crassus—is probably 
better suited to defend the heritage of the king. By invoking private 
law, Crassus also escapes the problematic intermingling of canon law 
and secular law that originated with the Corpus iuris. Moreover, bear- 
ing in mind his intended audience's minimal knowledge of Roman 
law, Crassus developed an argument in which the polemical side was 
independent of the formal correctness of the discussion of Roman 
1% In a wider view, the quoted passage, along with the entire Saxon 
encounter, answers the attack on the idea of hereditary kingship evident 
in a number of papal letters.'*! 

From this point of departure, Crassus elaborates further on the 
private Roman-law defence of King Henry. First, a reference to the 
seventh book of the Codex outlines the double source of the right of 
property—jurisdictional and material'?—before posing the rhetorical 
question: ‘Does not King Henry inherit the kingship jurisdictionally 
as well as materially?’'”® Crassus then offers an historical argument 
to confirm the material aspect of the legitimate heritage, thereby 
supplementing the jurisdictional dimension. The historical argument 
refers to the transfer of the kingdom from Conrad U to Henry III 
and thereafter to King Henry, in all cases with apostolic benediction 
(DH, 206). Thus, the historical sketch validates the main premise of 
the Roman-law argument: King Henry is the juristic and materialistic 
heir to the kingdom. This approach to these three Salian rulers is one 


law. 





189 Robinson 1978a has particularly underlined the tendency to personalise the 


portraits of the ruler, starting with Wipo and ending with the vita of King Henry IV. 

' For a discussion of possible audiences, see below, Conclusion. 

191 Bock 1947: 303 suggests a link between the papal attack on hereditary kingship 
and Crassus’ Roman-law defence. However, it is not known whether Crassus was 
familiar with these papal letters. 

' Nemo, inquit, ambigit possessionis duplicem esse rationem, aliam, quae iure 
consistit, aliam, quae corpore; utramque ita demum esse legitimam, cum omnium 
adversariorum silentio et taciturnitate firmetur (DH, 206). 

95 Nonne Henricus rex iure et corpore possidet regnum? (DH, 206). 
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pole in a rhetorical antithesis, while the other pole is Hildebrand, the 
originator of the schism due to his disregard of secular laws: 


...the laws clearly go against you, Saxons, because the atrocity of one 
single monk went against divine and human laws, against natural law, 
against civil law, against good customs, and against every equity of human 
life with armed power in order to invade the kingdom." 


The stronger polemical tenor, along with the historical sketch of the 
Salian kings, marks the end to the Roman-law defence. Another fea- 
ture of this discussion is the inclusion of natural law or ‘folk law’ (tus 
gentium). Intended or not, its inclusion answers Lampert of Hersfeld's 
invocation of the notion of ius gentium in relation to Saxon tribe law. 
Crassus has been accused of not grasping the fundamental ‘otherness’ 
of the Saxon culture,'” including the authority of customary law that 
was later codified in the Sachsenspiegel. 9" Such a criticism is the result of 
posing the wrong question: the aim of this encounter with the secular 
opposition was to establish the unquestionable authority of Roman 
law.? In short, custom is the same as unwritten law, and because 
Crassus argued for the epistemological primacy of Roman law, an 
extensive treatment of custom would have jeopardised the hierarchy 
of laws essential for the argument.!?? 


The Roman orientation of. Crassus 


Crassus! ploneering role is not only indebted to his use of Roman 
law, but is also related to his wider reliance upon the Roman past. On 


19% videntur manifeste adversus vos, Saxones, leges ipsae conqueri, quod unius monachi vesaniam 


sequentes contra divinas et humanas leges, contra ius gentium, contra ius civile, contra bonos mores, 
contra humanae vitae omnem aequitatem. armata vi regni invasionem fecistis (DH, 206—8). 

195 Dicherhof 1991: 452. 

196 Giese 1979: 176: ‘Möglicherweise war Petrus wegen seiner ganz anderen lokalen 
und geistigen Herkunft nicht in der Lage zu durchschauen, daß die Ablehnung der 
Ererbung einer Kónigsherrschaft auf eigenständigem sächsischen Denken beruhte.’ 

197 For different perspectives on Saxon laws and custom, see Theuferkauf 1991; 
Ehlers 1995a. 

198 Leyser 1965: 51 is thus right in remarking that it was the author's ability to show 
that the authority of Roman civil law was continuous and universal, rather than the 
appeal to the rights of private inheritance, that prepared for the new ground laid by 
the polemic. 

1*9 By allocating the epistemological source of reason to Roman law as distinct from 
natural law, Crassus is in principle able to reject the validity of natural law when not 
confirming to Roman law. This reasoning is in turn based on the medieval tendency 
to equate natural law and custom as both were considered ‘reasonable’: in short, the 
law of reason could only be expressed through positive law (Kern 1914). 
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occasion, the author has been depicted as an early humanist,” as pio- 
neering the renovatio imperi of the twelfth-century renaissance," and as 
the compiler of a catalogue of rules for proper behaviour derived from 
the Roman legal tradition.*” In the latter part of the dialogue with the 
Saxons, two sides of this Roman orientation are particularly promi- 
nent. First, in the midst of a section that displays a markedly stronger 
polemical zeal—as evident in personalisations, contrastive reasoning 
and rhetorical questions—the author inserts the historical attestation 
to the argument that ‘heritage’ is based on Roman history. Second, in 
order to argue convincingly for Hildebrand as the destroyer of all laws, 
defined in Roman-law terms, Crassus establishes a mediating instance 
that ensures the continuity of these legal structures into the Middle 
Ages by way of the translatio theory. The historical argument regarding 
the absolute right of heritage of the king is indicative of the Roman 
orientation. First, Crassus asks: ‘Who does not react to the madness of 
him who without law against law promulgated that the successors of 
kings and emperors could not be regarded as heirs to the kingdom??? 
The answer consists of two Roman historical examples— Caesar Octa- 
vianus and ‘Tiberius’ views on royal heritage—followed by a quote from 
the history of Josephus confirming that Tiberius finally acknowledged 
that it is not in the power of man to decide over the constitution of the 
empire." Crassus employs this example to address the Saxons again, 
arguing by analogy with Josephus that ‘it is not in the power of the 


201 


2 Following Dempf 1929: 194—5, the humanistic aspect of the treatise foreshadows 


the renaissance of Roman antiquity under Emperor Frederick II. From a political- 
theoretical perspective, the author provides a justification of the *Nomokraüe'. Fauser 
1935: 106-7 remarks that the treatment of Roman law familiarised the author with 
ancient cultural notions: Crassus is thus depicted as an early humanist. For analyses 
of the publicistic writings, see Graefe 1909; Vehse 1929. 

#1 By claiming that the political struggle and the legal thought of the 11th century 
resulted in a modern distance between the past and the present in the subsequent 
century, Benson 1991: 360-1 regards Crassus and the legal environment in Ravenna 
as pioneers in this renovatio imperi: not only does Crassus use Roman law to present 
King Henry IV as the legitimate successor to the ancient emperors. Lex Regia is also 
clarified, and this notion of the impossibility of deposing the emperor is later confirmed 
by Irnerius and his law school. Ullmann 1977: 38 also posits Crassus as a pioneer in 
terms of the legal renaissance of the 12th century. See also Thomas 1991. For views 
on the Lex Regia, see Kantorowicz 1957; Koch 1972: 59, 136-9; Schubert 2005: 75. 

22 See Kolmel 1972: 187. 

203 Quis enim ab insania eius non abhorreat, qui sine legibus contra legem praedicat imperatores 
et reges progenitos a se heredes regni habere non posse? (DH, 208). 

?" Unde Iosephus in Historia refert dicens: Tyberius autem, ut vidit Caium, tunc primum 
intellexit maiestatis supernae potentiam, et quod non sit in hominum potestate de 
imperii constitutione decernere (DH, 208). 
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monk Hildebrand and not in our power to decide over the kingdom 
which the heavenly majesty has given King Henry." 

Hence, the Roman-law renaissance of Crassus is not restricted to a 
mere application of the corpus, but goes further to embrace the political 
reality of the empire.” Sacral kingship had been introduced earlier, but 
the historical analogy that prepares the way for the polemical attack 
on Hildebrand gives it a new meaning, Not only is the secular political 
order derived from the Late Empire, but the notion of kingship also 
seems to be as much indebted to a Roman tradition as to the 'Salian- 
panegyrican tradition’. Thus, one explanation for the peculiar applica- 
tion of Roman-law categories in the dialogue with the Saxons is to be 
found in the double origin of Crassus’ conception of kingship. 

For polemical purposes it is obviously not enough simply to display 
the bond between theory and practice—or to use Crassus’ Roman- 
law terminology— between the juristic and materialistic sides of the 
heritage. The author needs to demonstrate the continuity between the 
Roman past and the present period. The Roman historical examples 
were imperative for outlining the late Roman history as analogous to 
the contemporary period and the Salian kingdom. The translatio theory, 
however, is necessary to attest to the historical continuity of this par- 
ticular Roman heritage to Charlemagne, and thereafter to the Ottonian 
period and the Salian kings. By employing the rhetorical antithesis—also 
used in the historical examples of Caesar and Tiberius— Crassus 
describes how Emperor Constantine left to his sons an empire that was 
partitioned according to his testament (DH, 208), only to contrast this 
with the example of Gratian, who made Theodosius the regent rather 
than his son (DH, 208-10). The transfer of the inheritance, however, 
is outlined in Crassus’ discussion of Charlemagne, as the one to carry 
on the Roman Empire." Hence, Charlemagne serves as an historical 
example of an emperor who decided on his private heritage for the 


205 Attendite itaque, Saxones, quam manifeste declaratum. sit in I/ldebrandi] monachi et vestra 
potestate non esse de regno Henrico] regi divinitus dato decernere (DH, 208). This claim is from 
the theoretical part. 

2 "To Krieger 1977: 258-9, the Roman notion of authority combined three forms 
of authority: authority as guarantee, authority as origin of creation, and authority as 
personal prestige. 

207 ‘And so to come to our rulers—1 omit the older ones—one reads that the gov- 
ernment of the kingdom was transferred to Charlemagne because of his defence of 
the holy Roman Church and the entire Italy...” (Ut antiquis omissis ad nostros veniam, 
legitur ad Carolum regni gubernaculum pro sanctae Romanae ecclesiae. totiusque Italiae defensione 


delatum . . . (DH, 210). 
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purpose of peace and unity (DH, 210). The following historical descrip- 
tion quotes from a charter which notes that Emperor Otto I was given 
the empire in Rome in the presence of Pope John XII (DH, 210).?% 
However, while Crassus describes how, in accordance with divine dis- 
pensation, the son succeeded Otto I and the son of the nephew followed 
Otto IL the transfer of the kingdom to the Salians is not explained, 
only demonstrated.” At this point, the ‘Salian-panegyrical tradition’ 
resurfaces as a laudatory description of the Salian king's defence of 
Italy?" only to be juxtaposed with a repetition of the extent to which 
Hildebrand is an enemy of law, peace, Christianity, and the imperial 
majesty (DH, 210). 

The translatio scheme, then, has two functions within the legal frame- 
work. First, while the Roman past was first embraced solely out of 
concern for heritage and succession, the translatio from Constantine to 
Charlemagne?!'—both exemplary secular rulers—confirms the secu- 
lar ruler as the ‘defender of the church’, thus complimenting earlier 
theoretical outlines of this notion.?'? On the other hand, the patrici- 
ate of the emperor is not mentioned,?? probably because the church 
originally conceded the patriciate to the Roman emperor; it does not, 
therefore, serve the aim of constructing an autonomous secular sphere. 
In other words, Crassus is highly selective in his use of the /ranslatio 
scheme.?'* Polemically, the scheme is necessary for adding a historical 


208 Constitutiones, I, 28, n. 13. 

9 ©, the honour of the kingdom went, as it is known, to the forefathers of King 
Henry and himself in accordance with the divine order’ (. . . eadem divina ordinatione imperi 
dignitas ad Henrici] regis parentes et ad ipsum devoluta comprobatur (DH, 210)). 

210 The defence of Italy was a recurring concern in the letters of the royal chancery. 
Particularly the letters of 1081 and 1082 to the Roman clergy and people refer to the 
importance of the king in the defence of the Italian peninsula. There are different 
opinions of Crassus' affinity to the Roman letters. Fliche 1937 claims there to be a link 
between the four first chapters of the Defensio and the second letter to the Romans from 
1082. Jordan 1938a, however, rejects the suggested connection to the second Roman 
letter of the royal chancery. Koch 1972: 37 concludes that a direct link 1s unlikely, but 
that certain ideas from the chancery might have inspired Crassus. 

?!! Crassus’ is the only view of the inauguration of Charlemagne as a translatio 
imperi (Goez 1958: 103). 

?? The notion of the secular ruler as defensor ecclesiae appears both in Crassus’ con- 
ception of rationality and in the dialogue with the Pataria. 

215 While Guido of Osnabrück also recognises the problems of using the patriciate, 
other mid-period polemicists apply it, for instance the author of the Dicta cuiusdam and 
Guido of Ferrara. See also Michel 1936: 206. 

214 Crassus’ selective use of the translatio theory undermines the opinion of Jordan 
1938a: 33, who claims that Crassus did not acknowledge that the translatio theory —if 
used consistently supported the curial position. 
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dimension to the accusation against Hildebrand. In the face of the 
allegation that ‘this monk’ is acting contrary to all laws, Crassus has 
to show that this legal scheme is operative both on a juristic and on a 
materialistic level. 


8. The dialogical moment: the judges 


While the legal argument has only occasionally turned to canon law, 
the following dialogue with the judges introduces an arsenal of reli- 
gious authorities, thereby enabling Crassus to discuss Hildebrand's 
excommunication of King Henry from a canon-law perspective. The 
secular legal hierarchy outlined in the first part of the Defensio 1s thereby 
supplemented by canon law as the second legal epistemological source 
of rationality. The institutional side of a rational ‘right order’, the synod, 
is also further developed as a site of mediation. The polemical tenor 
visible in the latter part of the dialogue with the Saxons is sustained 
and used to address several issues, particularly the case of anti-king 
Rudolf of Rheinfelden.” 


The formal framework: a Just tria 


One of the most important functions of the dialogue with the Judges 
was to establish the terms for a just trial and to relate a hypotheti- 
cal discussion between Hildebrand and King Henry to these terms. 
Although the De ordinando pontifice was structured in terms of a trial?!? 
and Anselm of Besate insists that he is presenting a legal case in his 
Rhetorimacia,"" Crassus adds to this by introducing dialogue rhetoric. 
Peter Damian had already employed this rhetorical device to infuse the 
‘trial’ with an objective dimension in the Disceptatio synodalis (Damian, 
Letters, 89). Guido of Ferrara, writing in around 1086, uses the dia- 
logue form to investigate claims levelled against Hildebrand, and takes 
advantage of the potential for dialectical reasoning inherent in a pro 


75 In the 1060s, Rudolf of Rheinfelden was a stout supporter of the king, but from 
1069 the relationship deteriorated. The main reason was probably the different views on 
church reform between Rudolf and King Henry; see Hlawitschka 1991: 175-221. 

216 See above, 2. The early-period polemics and public-sphere formation: De ordinando 
pontifice (c. 1048). 

?7 See Bennet 1987: 247. 
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aut contra dialogue (Ldl, 1, 551-67). However, it is hard to detect any 
patterns in the contemporary use of the technique, as applied by such 
different authors as Benzo of Alba,?'® Anselm of Canterbury? Sigebert 
of Gembloux,” and Honorius Augustodensis.”! In Crassus’ rendering, 
the dialogue as a formal technique is less developed.” With regard to 
the objective aspects of the proceeding, Crassus carefully constructs the 
theoretical basis for convicting Hildebrand, and starts by justifying the 
legal procedure.?? A quote from Pope Gregory I—‘the earth complains 
to its master when the church rightly murmurs against its pastor ?*—1 
intended to provide a moral-theological basis for justifying a legal pro- 
cedure against Hildebrand.?? Next, the accusations are set forth: 


The monk Hildebrand first installed the duke... and deceitfully raised an 
army that was instructed to invade the kingdom. He then went back to 
Rome and convoked a council in which the king, who was now fighting 
hard against his enemy, was called to trial.?* 


?? Benzo, Ad Heinricum IV Imperatorem Libri VII. 

?? See, for instance, the three philosophical dialogues of Anselm, De Veritate, De 
Libertate Arbitri, and De Casu Diaboli. For a short analysis, see Hopkins and Richardson 
1967. 

20 Sigebert employs dialogue in the preface to the Liber decennalis and the technique 
is perhaps related to the independent function of ratio in the treatise. See Wiesenbach 
1986: 163-8. 

?' Honorius, Elucidarium sive dialogus de summa totius christianae theologiae. For analyses 
of the Elucidarium, see Sanford 1948; Flint 1972a, 1972b, 1977, 1982. 

22 [n addition to being of heuristic value, it has been stressed that genuine dia- 
logue—for instance the medieval inter-religious writing—1s characterised by the use of 
human reason, and the ability to comprehend and question rational proofs (Nederman 
2000: 20—37). See also Constable 1996b: 125-168; Wieland 1998. 

?5 Crassus might be influenced by two traditions of dialogue. One is the classical 
model best exemplified by Platon and displayed in practice by the Roman jurists (Frier 
1985; Crook 1995). Another is the use of dialogue in Christian biography— applied 
first time by Gregory I in his life of Saint Benedict. This type is related to the polarised 
courtroom inquisitions of the acts of the martyrs (Heffernan 2003: 145). 

24 Terra etenim contra possessorem suum clamat, quando contra pastorem suum 
iuste ecclesia murmurat (DH, 212). The quote is from Gregory I, Moralia in Iob, 1. 
XXII, ch. 21, 52. 

?5 This use of Gregory resembles the justification clauses of the early-period polem- 
ics; see above, 1. The structural changes in the public sphere during the Investiture 
Contest. 

226 T/ildebrandus] monachus, ordinato prius duce, acieque in dolo . . . ad invasionem regni instructa, 
Romam rediit, concilium collegit, regem, quem iam hostis etus pertinatia impugnabat, iterum ad 
iuditium vocavit (DH, 214). 
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This outline, resembling the narrative in the royal letters, mentions three 
sets of legal formalities, the first of which focuses on the circumstances 
surrounding the trial and all of which are taken from canon law. First, 
a quote from Pope Felix is cited which states that a verdict that has 
not been set forth in an orderly fashion is not valid (DH, 214). The 
focus at this point is on the legitimate right of both parties to be heard, 
followed by a warning not to set too short a deadline for the investiga- 
tion. As for the personal qualities of the accuser, he must be of good 
faith, be sociable and virtuous, and be without blame (DH, 214). In 
contrast to this ideal, Crassus paraphrases the opinion of the Pataria, 
remarking that it is not possible to find an accuser against the king, 
only ‘vehemently popular uproar’.”” The author continues to evaluate 
Hildebrand’s character against these formal criteria, disqualifying him 
first on the grounds that he led Duke Rudolf and his army and the 
entire Saxon people against the king, which is evidence of animosity.?? 
Finally, Hildebrand is disqualified simply because ‘an accuser has to 
fear the law.?? 

While the first set of legal formalities deals with circumstances around 
the trial, the second set concentrates on the actual proceedings at a 
trial. By quoting both canon and Roman law, Crassus stresses that in 
cases where the accusation cannot be proved or in cases of random 
accusation, the accuser 1s to suffer the same punishment that was called 
for in the first place. Two further canon-law references highlight the 
necessity of the accuser being present in person (DH, 216). The second 
accusation against Hildebrand is interwoven with a third legal rule: ‘It 
is quite obvious, then, that he, by his verdict, acted as accuser, witness, 
and judge, something that the holy Pope Fabian forbade when he said: 
“An accuser cannot take on the role of judge and witness." ??? This 
legal point, also used by Gebhard of Salzburg and the Hersfeld monk, 
introduces the third set of legal formalities which primarily elaborate 
on this accusation. Thus, attention is focused on the intentions of the 


?" Ad hoc inquiunt. Paterini adversus potentiam regis accusatores haberi non potuisse. Frenetica 
turba poterat (DH, 214). 

228 T/Idebrandus] monachus Rudolfum ducem cum legionibus et cum omni Saxonum gente adversus 
regem habere, accusatoris idoneam personam habere non poterat (DH, 214). 

%9 . accusator enim procul dubio leges pertimuit (DH, 214-6). 

?59 Nam evidenter patet ipsum in iuditio suo accusatorem, testem et iudicem fuisse, quod Fabianus 
sanctissimus papa. prohibet dicens: Nullus unquam praesumat accusator simul esse et iudex 
et testis (DH, 216). 
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individual participants at a trial.?! At this point, Crassus summarises 
the wealth of formalities: 


According to both laws anyone unable to prove his accusation is guilty. 
For by defective proof the accused is liberated. The accuser, however, 
becomes, according to both laws, the accused and the sentenced, and 
subject to the same punishment.” 


This summary lays the foundation for the subsequent verdict, reintro- 
ducing Henry as the accused. The two passages—‘subject yourself to 
every human institution for the sake of the Lord [1. Pet. 2.13-4]’ and 
‘fear God, honour the King [1. Pet. 2.17]? (DH, 218)—are included 
in order to answer the rhetorical question *Who doubts that Henry 
is king?’ (DH, 218), before the verdict of the judges is overruled due 
to the ‘unjustness of this monk’, including his attempt to damage the 
kingdom.?? 

Is Hildebrand convicted? And a second question follows: is Hilde- 
brand in a position to convict Henry? These questions can be approached 
from two perspectives, one legal and one moral-theological, both of 
which have to be successful if Crassus 1s to achieve his goal. ‘The author 
draws attention to a number of important legal points that render a 
conviction of King Henry impossible on purely formal grounds: the 
right of both parties to be heard and the prohibition against acting as 
accuser, witness and judge are two formalities that would have excluded 
Hildebrand from taking part in the sentencing of the king. Other 
formalities are more doubtful or not properly argued; for instance, the 
remark about the personal qualities of the accuser and the span of 


2331 This third set includes no less than five canon-law references, two of which are 
attributed to Pope Gregory I but not identified. The first two serve to disqualify the 
accuser if the person acts contrary to the Christian faith, as well as if the verdict is 
called for in order to promote own interests or is due to hate. The next two refer to 
the respect for the legal process and warn against issuing a condemnation before the 
trial. The last quote, however, directs attention away from the moral-theological side 
to the process of judging, and towards the establishment of a just verdict, namely by 
prescribing punishment if a false accusation is not investigated (DH, 216). 

73? At vero ex utraque lege fit reus, qui quod obicit probare non potest. Nam in ipsa defectione 
probationis continuo accusatus liberatur. Accusator autem ex utriusque legis moderamine noxalis poenae 
sit reus et infamis (DH, 216-8). 

75 “The unjustness of this monk leads to the overruling of your verdicts, judges, as 
he, in accordance with what the holy apostle ordered, is personally condemned because 
he went against the apostle with his verdict, and because he even included the damage 
of the entire kingdom in his own ambition...’ (Moveat, ergo, iudices, censurae vestrae examen 
istius monachi iniquitas, qui, quem beatus apostolus commendat, ipse contra apostolum in suo iuditio 
damnat, qui etiam totius regni incommodum in suam gloriam ponit... (DH, 218)). 
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time allowed for investigation.?* Perhaps the most important point—the 
claim that the perpetrator of an unjust accusation should suffer the 
same punishment as was initially asked for—is logically premised on 
the final verdict, which in turn is related to whether Hildebrand is 
convicted. Basically, the argument on the basis of which Hildebrand 
can be considered convicted and deposed relies on dialectical reasoning. 
Because Hildebrand's divergence from the just proceedings has led to 
him suffering the same punishment as he initially attempted to inflict 
on the king—excommunication and deposition —this logically implies 
that the royal status resided in Henry. Although Crassus’ reasoning 
makes sense from a formal-logical perspective, the author apparently 
takes it for granted that it is possible to depose a pope.^? 

However, when it comes to the moral-theological sides to the convic- 
tion, Crassus 1s less successful. Too much depends on the acceptance 
of the earlier description of Hildebrand as opposing the laws. The 
numerous canon-law passages that address moral-theological issues are 
of a formal nature and need to be empirically specified in order for 
the conclusion to be logical and convincing. The empirical information 
offered 1s sketchy and heavily coloured by the polemical tone. Moreover, 
the introduction of theological proof for the legitimacy of Henry partly 
undermines Crassus’ defence. Of course, it is of vital importance to 
ascertain that Henry is king, not only because the final verdict depends 
upon this fact, but also because this 1s the central theme of the whole 
treatise. But, to argue from the perspective of theology shifts focus away 
from the Roman-law defence of the king.?* Crassus still manages to 
keep the two powers relatively separate, and it 1s thus imperative that 
the theological argument for kingship only appears in the section that 
considers the papal party on its own canon-law terms. 

This first part of the dialogue with the judges, then, lacks the firm 
structure of the previous two dialogues. T'he high number of quotations 
and the propagandistic tenor render the dialogue asymmetrical. This 
being said, the use of dialectical reasoning is part of another dialectical 


25+ Crassus does not mention another important legal formality: that the king was 
not present at his conviction. 

75 Crassus returns to this question below, adding a moral-theological dimension to 
this legal argument. 

»6 Such a tilt towards moral theology, along with a failure to provide empirical 
proof of the deductive premises, is a general problem. The inductive use of history is 
mainly found in royal polemics, the best examples of which are the polemic of Guido 
of Osnabrück, the Liber de unitate, and the De investitura episcoporum. 
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chain that is imperative for structuring the argument. The three sets 
of legal formalities constitute the objective pole in a dialectical move- 
ment; the other pole is Hildebrand’s divergence from this objective 
‘right order’, leading up to the inevitable conclusion: his deposition. 
The discourse is also more complex than either of the preceding 
dialogues as a result of the many-tiered approach that is employed in an 
attempt to integrate the new aspects—canon law and history—into the 
legal scheme, while at the same time taking advantage of the rhetorical 
potential inherent in the dialogue form. 


The discussion of the oath and the propagandistic zeal of Crassus 


The discussion of the oath provides an empirical basis for the subsequent 
accusations against Hildebrand, as well as offering an opportunity to 
enlarge the confines of the Hildebrandine party to include Duke Rudolf 
of Schwaben and his followers??? ‘Should I remain silent about the 
fact that the same monk killed the soul and body of Duke Rudolf and 
his supporters, as he evidently led them to perjury and murder against 
their own lord??? Crassus goes on to refer to the biblical story of the 
divine punishment of Zedekiah for breaking the oath committed to 
King Nebuchadnezzar, and then paraphrases Pope Gregory I’s similar 
view on the matter (DH, 220).**? 

Crassus’ discussion of the oath lacks the sophistication found in the 
work of some other polemicists, as the author simply repeats famil- 
iar arguments that condemn perjury. Crassus does not consider the 
sacramental side of the oath (Liber de unitate), the ambivalence of the 
theological argument (Guido of Ferrara), or the historical dimension 
of the notion of the oath (Guido of Osnabrück). Even more conspicu- 
ously, Crassus seems not to be concerned with specifying the moral- 
theological consequences of perjury, with distinguishing between the 
consequences for those committing perjury and those responsible for 
the perjury, and with the legal implications according to canon law 


#37 Wenrich of Trier uses a similar approach. 

>38 "Iaceamne, quod idem monachus R[udolfum] ducem cum sequacibus suis in anima et corpore 
mortificavit, quem manifestissime in periurium et homicidium proprii domini perduxit? (DH, 220). 

239 The audience is again reminded of the extent to which the holy pope sided with 
the royal party against Hildebrand. This battle over authorities focusing particularly on 
Gregory I runs throughout the polemic, but is best exemplified in the above discussion 
of Gregory and Hildebrand's ways of leaving the monastery. 
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(Gebhard of Salzburg). The reason for this neglect is hardly that Crassus 
was unaware of these matters, but rather the result of the propagan- 
distic tenor at this point in his treatise: the oath in itself is of minor 
importance compared to the need to lay the empirical foundation for 
a fierce attack on Hildebrand. 

With the exception of one reference to the Codex, which remarks that 
anyone who leads slaves from the cult of Christian religion to a godless 
sect or a rite is to be punished with death (DH, 220), the first part of 
this attack on Hildebrand is conducted solely with references to biblical 
authorities. The six biblical quotes only make sense if the accusation 
of murder made against Hildebrand is considered credible, since all 
the references outline the moral-theological consequences of a murder 
(DH, 222). In addition, Crassus also links these to an accusation made 
in the first part of the dialogue with the judges: Hildebrand’s actions 
are contrary to the commands of the prophet. A number of rhetorical 
questions directed at the judges and some at a more general public, 
are included in an attempt to structure a relatively chaotic section. For 
the first time, Crassus’ focus is solely on Hildebrand, and he eschews 
all other aspects, be they legal or historical. New rhetorical techniques 
appear, such as a focus on intentions, wordplay,” and intellectual 
degradation.” The function is to conclude the judicial oratory, including 
the conviction of Hildebrand?’ and his accomplices—the Pataria and 
the Saxons. A historical example—Bishop Ambrose’s punishment of 


7? Crassus uses historical analogies to focus on Hildebrand's intentions: by yet again 


presenting Pope Gregory I as a model pope because of his concern for teaching and 
exhorting the Kings Theobert and Theoderic for the well-being of the Christian soul, 
the detrimental intentions of Hildebrand are emphasised (DH, 224). 

241 An example of ad hominem rhetoric in this section is the wordplay apostolus 
(apostle)—apostata (runaway), in which Crassus alternates between the phrases ‘the 
monk Hildebrand’ and ‘runaway’ (DH, 224). 

?? An example of intellectual degradation is the juxtaposition of a quote, allegedly 
from Augustine (‘because every animal remains stupid after a speech, no one asks a 
mule for advice’ (DH, 224)) with an intellectual attack on Hildebrand: ‘Will not the 
monk Hildebrand forever remain in stupidity, since he builds the soul, that the holy 
fathers have ordered in their predictions, through murder with the sword?’ (DH, 224) 
The quote is not from the Augustinian corpus, and Crassus has perhaps fabricated it 
in order to fit it in his ad hominem attack. 

248 The section is possibly the sharpest attack on Pope Hildebrand in the polemical 
literature, save for the deposition letters of 1076 and 1080. From the papal side, similar 
ad hominem invectives are found in the polemics of Manegold of Lautenbach, Anselm 
of Lucca, and Herrand of Halberstadt. 
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Emperor Theodosius for his atrocities***—is contrasted with the wicked 
ways of Hildebrand (DH, 224). 

While this second part of the dialogue with the judges has thus far 
kept the secular power in the background, Crassus reintroduces the 
theme with an interpretation of a biblical passage, Rom. 13.1: 


In the opinion of the apostle— Every person must submit to the supreme 
authorities. There is no authority but by act of God.” This refers not to 
the monk Hildebrand, but rather to King Henry?? 


What makes the passage interesting is not so much the theological 
argument that once again subordinates the sacerdotal power to the 
?* but the following specification of the secular hierarchy. By 
referring to Roman terminology, Crassus establishes a hierarchy in 
which the curator is followed by the proconsul and then the emperor 
in ascending order?" Hence, when there is a disagreement between 
three ranks (DH, 226), “You must disregard each, and render service to 
the emperor.” After having presented the ruler as imago Dei, by refer- 
ring to Ambrose;?? several emotional attacks follow in which Crassus 
uses Augustine to label Hildebrand a heretic.” While several royal 
writers referred to heresy in order to justify the deposition of Pope 


secular, 


24 Nec minus Theodosium imperatorem, cuius iussione in Thessalonica civitate pro quadam vindicta 
trucidata legitur magna multitudo hominum, cum nocentibus innocentes, beatus Ambrosius ad eccle- 
siam vocavit, poenitentiam indixit, eumque in anima et corpore salvare curavit (DH, 224). Crassus’ 
reference to this example indicates that he was unaware of the two papal letters to 
Hermann of Metz (1076 and 1081) that used this example as historical precedent for 
the excommunication of King Henry IV. 

?5 Sententiam, qua apostolus dicit: Omnis anima sublimioribus potestatibus subdita 
est, non est enim potestas nisi a Deo, cognosces non I/ldebrando] monacho, sed H [enrico] regi 
pertinere (DH, 224—6). 

?5 The passage is the basis for the epistolary encounter between Walram of 
Naumburg presenting the royal cause and the subsequent attempt by Herrand of 
Halberstadt to undermine the interpretation of the passage as a confirmation of the 
divine origin of the royal power (Ldl, 2, 285-91). In general, the papal party had 
problems in coming to terms with the positive view of the secular power in Romans 
13. Thus, Romans 13 is only quoted once in Gregory’s letters (Stürner 1991: 63). 

247 Si aliquid iusserit curator, nonne faciendum est? Si tamen contra proconsulem iubeat, non utique 
contemnis potestatem, sed eligis maiori servire (DH, 226). 

248 [llo contempto, imperatori serviendum est (DH, 226). 

%9 Ambrosius: Principes hos dicunt reges, qui propter corrigendam vitam et prohibenda 
adversa creantur; Dei enim habent imaginem, ut sub uno sint caeteri (DH, 226). The 
ruler as vicarius christi is replaced with the term vicarius Dei in the 13th century, indicating 
the emergence of a Roman law-based kingship (Kantorowicz 1961). 

?9 “Finally make notice in your revered verdict, judges, that this monk, who the holy 
father [Augustine] called a heretic, the apostle called to confrontation with himself? 
(Tandem apostolus in vestrae reverentiae iudicio, iudices, hunc monachum, quem sancti patres hereticum 


appellant, secum ad disceptationem vocat (DH, 228)). 
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Hildebrand,?! Crassus eschews the argumentative use of the term and 
instead invokes the term for propagandistic purposes. 

The last part of the dialogue reverts to a consideration of legal 
formalities and Roman law. The point of departure is the fact that 
Hildebrand is considered condemned by the apostle, and as such should 
be given his earthly punishment (DH, 232). Crassus then asks why one 
should hesitate to remove him from the church since he has destroyed 
the church prerogative (DH, 332); the answer takes the form of a new 
Roman-law quote (Codex I. 1, 1, 5): “The prerogative that was given in 
relation to the religion can only be used by the followers of the Catholic 
laws.’*°? Crassus concludes therefore, by asking: ‘What else is there to 
say than that he is removed from the church and given his verdict by a 
competent secular judge??? Yet another reference to Roman law—this 
time from the Novellae (123, 21, 1)—specifies that the “competent judge’ 
is allowed to depose the guilty from the office or order.”°* Finally, Crassus 
quotes two passages from Augustine (DH, 234) to prove ‘that this verdict 
belongs without doubt to the kingly power.?? 

The shift from the propagandistic discourse to the legal argument 
is abrupt and attests to a lack of structure. However, the invocation 
of a legal argument makes sense in the overall argumentative context. 
The first part of the dialogue with the judges constructs a scheme that 
convicts Hildebrand on the basis of legal formalities, while the increas- 
ingly powerful moral-theological dimension attempts to convict the 
monk on these as well. This last Roman-law section develops the earlier 


31 For the most elaborate effort at sentencing Pope Hildebrand on account of his 
heretical behaviour, see below, 6. The ‘right order of the world’ according to the De 
unitate ecclesiae conservanda (c. 1093). 

?? Privilegia, quae contemplatione relligionis indulta sunt, catholicae tantum legis 
observatoribus prodesse oportet (DH, 232). 

755 Quid ergo restat, nisi ut submotus ab ecclesia a competente iudice saeculari sententiam accipiat? 
(DH, 232). 

25+ “When a cleric or monk is accused by the bishop and he himself discovers the 
truth, the accused 1s, according to the ecclesiastical canons, to be removed from his 
office and order; thereafter the competent judge should comprehend the person and 
decide and conclude the case in accordance with the laws’ (Si quidem clericus vel 
monachus aliquis apud episcopum accusetur et ipse veritatem invenire potuerit, de 
honore vel gradu eum secundum ecclesiasticos canones reiciat, et tunc competens 
iudex ipsum comprehendat et secundum leges litigium discernens finem ei imponat 
(DH, 232)). Deusdedit interprets the passage differently: by referring to the four first 
councils and to Emperor Constantine who at the synod of Nicaea abstained from 
sentencing religious ministers, he concludes that the secular ruler should not judge 
clerics (Ldl, 2, 352-3). 

?5 Hoc autem regiae potestatis esse iuditium non dubium est... (DH, 232). 
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considerations of the question of the deposition of Pope Hildebrand. 
In spite of the rudimentary episcopalism in the royal letters and the 
better developed version in the Liber de unitate, the royal polemicists gen- 
erally resorted to moral-theological invectives in their attempts to justify 
the deposition of the pope. In contrast, Crassus is the only polemicist 
to attempt to provide a different argumentative fundament for the 
deposition. Roman law is used to extend the initial legal argument by 
defining a legal mandate for the secular power. Crassus demonstrates 
that the mandate consists in comprehending the person and sentenc- 
ing the accused in accordance with the law. However, the argument 
collapses on two accounts. First, it is premised on the acceptance of 
Hildebrand's heretical behaviour and thus of his ‘non-Catholic status’. 
Second, even though Hildebrand’s behaviour is judged to be contrary 
to Catholic laws, the use of Roman law would still not have legitimised 
the deposition; the quoted passage only mentions clerics and monks as 
being subject to the ‘competent judge’, so the question of the possibility 
of deposing a pope reappears, but without being further discussed. 
In relation to the overall consistency of the Defensio, the last legal part 
in fact salvages a dialogue that was in danger of becoming pure pro- 
paganda by returning to earlier political-ecclesiological considerations. 
The functional legal scheme reappears, confirming the importance of 
the separation between the divine ontology and the two epistemologi- 
cal sources of rationality (secular/church law). With regard to another 
pertinent question, regarding the relationship between the secular and 
the sacerdotal legal hierarchies, these passages not only support the 
autonomy of secular law but also attest to its authority in relation to 
the sacerdotal legal hierarchy. By invoking the hypothetical situation in 
which Hildebrand is anathematised, while stressing that church preroga- 
tives in this case are considered inadequate for removing the monk, 
the writer implies that the legal as well as the moral responsibility falls 
on the secular power. Had Crassus stopped here, the argument would 
not have amounted to much more than a repetition of the view of the 
‘defender of the church’ ornamented in Roman law. Crassus, however, 
goes beyond this predominantly theological defence of the mandate of 
the secular ruler’ to define the prerogative as a positive right grounded 


256 


Thus, Crassus extends the ‘custom argument.’ The royal argument for the right 
of the secular ruler to solve church schism combined history and moral theology 
(Dicta cuiusdam, Guido of Osnabrück), but lacked a legal source for corroborating this 
historical custom. Crassus’ combination of moral theology (the royal power as the 
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in Roman law.?" It is consistent with Crassus’ overall scheme: Roman 
law provides the basis in the argument, while theological authorities —in 
this case Augustine—are only introduced secondarily. 


Convicting the Saxons 


The last chapter returns to the Saxons. While the first Saxon dialogue 
not only presented the Roman-law defence of King Henry, but also 
vital elements of Crassus’ legal scheme, including a conception of the 
legal hierarchy, the present dialogue considers the legal consequences 
of the Roman-law defence as it pertains to the Saxons. Furthermore, 
although this final dialogue is heavily indebted to premises established 
in the first part of the treatise, it nevertheless forges an autonomous 
legal argument focusing on the laws of Lex Julia and the lese-majesty 
(maiestatis reus).?°® 

Because the guilt of the Saxons was established in the first dialogue, 
Crassus’ present concern is to specify the legal nature of the crime and 
measure the punishment according to the nature of the crime.™ He 
starts by quoting a passage from the eighth book of the Codex, which 
states that property acquired by an illegal invasion must be given back. 
In cases involving the invasion of property other than a fief or an 
endowed property, the property must be returned and an additional 
indemnity equal to its tax value must be paid (Codex I. 8, 4, 7 (DH, 
234)). The Saxons are then addressed anew: ‘Have you acknowledged 
that you must give the possession of the kingdom back and pay the 


supreme authority) and Roman law (specifying the legal mandate) thus posits a new 
fundament for delineating the rights and duties of the secular power in relation to 
the sacerdotal. 

257 Judges may make law in four ways: ‘First, their decisions may become binding 
or authoritative as precedent. Second, judges interpret legislation. In practice, the 
meaning of a statute is that which they give to it. Third, juristic opinion, no matter 
how skillful and how authoritative it looks, has no practical significance unless it is 
accepted by judges. Fourth... what counts as custom in law is primarily what judges 
say it is’ (Watson 2001: 54). 

7$ According to Stoller 1985: 284, the following outline resembles the description 
of the conciliar debate given by Sigebert of Gembloux. For a parallel use of the Lex 
lulia, see the false investiture privileges (Cessio, 168). 

2° “Then, Saxons, the laws call you and your teacher to verdict, in order to stand 
responsible in relation to King Henry for the attack on his kingdom’ (Ad haec, Saxones, 
tandem vos cum praeceptore vestro ipsae leges vocant ad iuditium, ut reddatis H[enrico] regi rationem 
de invasione regni (DH, 234). 
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estimated worth of the kingdom to King Henry?’ In the next quote 
from the Codex, the focus 1s on the placement of guilt—a person who 
is rightly accused is no less guilty if he names another as responsible 
for the crime (Codex I. 9, 2, 5); and the Saxons are again addressed 
and held responsible for their actions (DH, 234). The distribution of 
guilt thus established, the Lex Juha is consulted in order to specify the 
punishment, which is ‘loss of life and a condemnation of the memory 
of the guilty.?*! The last Roman-law quote elaborates on the Lex Iulia 
reference, and invokes the lese-majesty (Codex I. 9, 8, 5, 1):?% anyone 
who plans the murder of an illustrious man by using soldiers is to be 
punished with death by sword; other indemnities are imposed on his 
heirs, for instance the loss of heritage and the loss of the right to hold 
an office (DH, 234—6). Crassus comments: 


Because 1t 1s hard to counter such firm laws, everything must be referred 
to the mercy of the judge in order for King Henry, in his piety and 
benignity, to relax the strictness of the verdict and indulge everyone who 
asks for penitence.?* 


From a legal perspective, Roman law brings the trial of the Saxons 
commenced in the earlier dialogue to a conclusion that is effectuated 
by the use of deductive dialectic.*** The deductive aspect includes the 
movement: legal guilt > legal verdict > legal responsibility > type of 
crime and punishment — final measurement of punishment. Hence, 
the pattern resembles a forensic oratory in which legal points are inter- 
woven with ad hominum rhetoric. The presentation of the legal subject 
is posited as one pole in the dialectical reasoning; the other pole is 
the attribution of guilt to the Saxons. And although the legal point of 
departure is different in this case—the legal guilt already being estab- 
lished—the synthesis or conclusion is every bit as forcefully delivered as 


260 [ntellexistis invasionem possessionis regni reddere debere et aestimationem, id est tantum, quantum 
regnum valet, Henrico] regi emendare? (DH, 234). 

%1 Lex Iulia maiestatis, quae in eos, qui contra imperatorem vel rempublicam aliq- 
uid moliti sunt, suum vigorem extendit, cuius poena animae amissionem sustinet, et 
memoria noxii post mortem damnatur [C. I. 4, 18, 3] (DH, 234). 

?? The exposition of the law of treason in terms of majesty crime was earlier used 
by Henry HI and was vaguely referred to by Benzo of Alba; see above, 1. The legal 
renaissance of the eleventh century. 

23 Cum tam duris legibus durum sit repugnare, sunt referenda omnia ad misericordiam iudicis, 
quatinus Henricus] rex pro benigna pietate sua legum rigorem. pietate temperet omnibusque veniam 
petentibus misericorditer indulgeat (DH, 236). 

?* Based on Crassus’ use of dialectical reasoning to structure the Roman-law pas- 
sages, the view of Otte 1997—arguing for a close relationship between dialectic and 
the rediscovery of Roman law in the 11th and 12th centuries—seems to be correct. 
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in the other two cases.’ In short, the emperor, being at the pinnacle 
of the judicial hierarchy (curator > proconsul > emperor) is the final 
arbitrator in the practical matters of jurisprudence. 

The dialogue addresses the Saxons, but the chapter also includes 
a reminder of several other arguments presented throughout the 
treatise. The reference to Roman law concerning the idea of ‘manda- 
tory’— which actually lacks a legal function because the Saxons have 
already been found guilty—has a polemical function in reintroducing 
Hildebrand as the originator of the schism. In the dialogues with the 
Pataria and the Saxons, Crassus stressed that both these groups were 
tricked into loyalty to the papal party by Hildebrand. The mandatory 
clause thus serves as a reminder that the originator is not only guilty 
according to canon law and moral theology, but also according to 
Roman law. Moreover, the reasoning is consistent with the relationship 
between the two legal hierarchies. A second polemical function focuses 
on the secular ruler: the last passage addressing the Saxons and the 
concomitant introduction of King Henry as the pious judge reminds 
the audience of another important theme of the polemic, namely King 
Henry as rex iustus. Clothed in Roman terminology, this pious judge, 
guided by reason, is the legal counterpart of Benzo of Alba’s descrip- 
tion of Henry IV as the philosopher-king based on the examples of 
Theodosius and Justinian.” And as in the earlier invocation of this 
image," the context in this instance is one of Roman law more than 
the ‘Salian-panegyrical tradition’. 


Conclusion 


Peter Crassus’ attempt to introduce a new legal source of authority for 
the defence of the royal power is fraught with the interpretive problems 
often seen in pioneering intellectual efforts. Much of the controversy 
regarding Crassus’ understanding has revolved around the question 
of contextualisation. The general opinion is that the author fails to 


265 The fact that the secular ruler is the final court of appeal also concludes Crassus’ 
view of the secular administrative legal hierarchy by citing the Roman-law confirmation 
of the ruler’s jurisdictional mandate. 

266 The Prooemium of the Institutes opens with a general philosophical note—also 
quoted by Crassus: the imperial majesty should not only command with the use of 
weapons, but also with laws which enable it to rule justly in war and in peace. 

267 Starting in the 11th century, philosophy became one element in the effort to struc- 
ture behaviour; philosophy creates statesmen, and statesmen are one type of philosopher. 
Wipo exemplifies ancient philosophers who give advice to rulers (Jaeger 1994). 
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grasp the legal corpus, which in turn explains the incorrect use of the 
categories private-public, as well as the metaphorical links between the 
res and the law. However, this is manifestly only one view on the ques- 
tion of contextualisation, a view that itself refrains from contextualising 
Crassus’ use and instead applies the modern understanding of Roman 
law as a point of departure. In the foregoing analysis, an effort has 
been made to situate Crassus’ invocation of Roman law in the heated 
polemical warfare of the 1080s. From such a perspective, the lack of 
contextualisation can be explained in terms of the polemical aims of 
the author. The confusion between private and public categories is a 
result not so much of Crassus’ failure to grasp the distinction between 
them, as of the legal corpus’ focus on private law; this is due partly 
to an underdeveloped secular notion of transpersonality, and partly 
to the acknowledgement that the defence of the royal power is best 
accomplished by using Roman private law to ensure the absolute right 
of inheritance to the ruler in person. 

Crassus’ legal views can better be grasped by taking a sociological 
approach than by an investigation of the legal technicalities. Thus, a 
consideration of the text in light of the four sociological functions of 
law addressed above—law as an instrument for social change, law as 
an integrative mechanism, the acknowledged bond between law and 
ideology, and the question of the legitimacy of law—demonstrates his 
compliance with several of these manifestly modern functions. The ‘law 
as change’ function is problematic. On the one hand, Crassus’ project is 
to defend the ancient rights of royal power against encroachment from 
the papacy and as such is of a conservative nature. On the other hand, 
Roman law and the associated administrative hierarchy is an innovation 
of the latter part of the eleventh century, so in this sense he applies the 
legal corpus in order to argue for a new Romanised legal order. ‘Law 
as Integrative mechanism’ is a basic element of Crassus’ legal scheme, 
partly due to the medieval attachment to law in general, and partly to 
the author’s positing of law (Roman and canon law) as the epistemo- 
logical source of the ‘right order’. With regard to the acknowledgement 
of a ‘bond between law and ideology’, it is not possible to understand 
the polemical project without crediting Crassus’ with an understanding 
of how Roman law could be used for polemical and hence ideological 
purposes. The importance of the last point, ‘the legitimacy of law’, 
for Crassus’ general conception should also be evident from the above 
analysis. First, Roman law is established as the epistemological source 
of reason and put to practical use defending King Henry. In addition, 
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its legitimacy is also apparent from the fact that the legal structures 
derived from the corpus are given universal validity by being contex- 
tualised in terms of a general Roman reception, and by being placed 
next to canon law as the fundament of the sacerdotal power. Thus, 
if a notion of normative and objective structures for conflict solution 
was largely absent in the first half of the eleventh century"? Crassus 
is one of the first to remedy this by the use of Roman law. In sum, 
notwithstanding the technical errors, Crassus’ legal view is strikingly 
modern from a sociological perspective. Moreover, this modernity 1s 
perhaps best attested to by the failure of contemporary intellectuals to 
grasp how innovatory his approach was; if the Defensio was read at all, 
it was not understood. This, in turn, strengthens the older view that 
the author was a practicing lawyer, possibly in Ravenna. Whatever 
his origins, Crassus was a product of the burgeoning intellectual legal 
environment in Italy that later solidified into an order of jurists in the 
twelfth century??? 

The focus on the secular legal sphere should not be allowed to detract 
from the fact that Crassus 1s concerned with the legal prerogatives 
of the sacerdotal sphere as well. From one perspective, then, Crassus 
is also writing political theory?! and the figure below summarises 
the political-theoretical aspects of the Defensio. Perhaps the most far- 
reaching of Crassus’ ideas is forcefully illuminated in this outline, 
namely the position of the emperor as ‘advocate of the Roman 
Church’ (Imperator advocatus Romana ecclesiae). In short, the ruler was still 
king and priest but he received his priestly function via Roman legal 
philosophy.?” This prerogative, which may have been warned against 
in the papal letter to Hermann of Metz, implied a legally confirmed 
duty that far exceeded the idea of ‘defender of the church’, thereby 
foreshadowing developments under Frederick IP?—the ‘Romfreie 


268 The formal rationality of western civil-law systems is largely a result of treating 
the Corpus iuris civilis as authoritative. Thus, it becomes important to learn the legal 
rules contained in the corpus, and further that Roman law is learned from specifically 
appointed teachers and not from observing practitioners (Watson 1981: 24). 

?9 Vollrath 1991a: 291—292; Suchan 1997: 28. 

?? For an analysis of the glossators of Roman Law, see Kantorowicz 1938. 

27! Kólmel 1993: 274 is thus correct when concluding that Crassus adds a legal 
theory to the historical superiority of the secular power. 

?? This was a central trait of the ‘law-centred kingship’ under Frederick II (Kan- 
torowicz 1957). See also Krause 1952: 15-16. 

"5 For a general treatment of the subject, see Goetz 1983. See also Ullmann 1953: 
127-8, who remarks that the original Ottonianum was falsified in order to present what 
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Imperialismus’’’*—and attesting once again to the innovative character 


of the Defensio.2” 

However, in order not to exaggerate the extent to which Crassus 
foreshadows the ‘law-centred kingship,’ three remarks are in order. First, 
although the approach is legal, he is less concerned with discussing 
Roman law than with using it for demonstrative purposes. Second, for 
all his references to the absolute position of the emperor with regard to 
creating new laws, his notion of lawmaking is vague."? While Crassus 
sees law as the epistemological source of reason, he does not use rea- 
son in order to justify a change in the law?" In contrast, Frederick II 
employed the doctrine of the ruler as lex animata —which was derived 
from Roman law and denoted the right to create new law—to estab- 
lish the royal prerogative in a secular legal scheme."? The canonists 
contributed to the clarification of this concept, coining the term zus 
positivum to describe a law promulgated by a human lawgiver.?? In the 
same vein, the later publicists’ use of the notion of plenitudo potestatis to 


he calls the “Teutonic-royal idea’ of an advocatus: the emperor knows best how and when 
the protection of the Roman Church is necessary. Benson 1991 notes that even though 
the Lex Regia could have authorised Frederick to legislate in relation to the regalia, he 
preferred the typical German procedure, namely to reinstate the ‘good, old law’. 

274 See Stengel 1939; Koch 1972; Schneider 1972: 219. Pennington 1993: 12 claims 
that Frederick was the first emperor to recognise the importance of Roman law and 
the jurists for shaping a theory of empire. Abulafia 2002: 202-3, however, claims that 
‘his legislation does not mark the coming of a new Justinian. The laws were not issued 
on the scale of the Roman codes [...] Nor were the laws profoundly original.’ 

75 Petersohn 2001: 347-8 notes the haphazard and accidental use of Roman law 
even on the part of Frederick Barbarossa and Pope Innocent III. 

276 This hardly comes as a surprise since the reception of Roman law as the law of 
the German emperor had to await the 13th and 14th centuries (Krause 1952: 146-7). 
Further, the mirror of princes literature of the high Middle Ages only seldom put 
forward the ideal of the great lawmaker (Berges 1970: 14, 70). 

?7 Klinkenberger 1969: 170-8 observes the extent to which ‘reason’ becomes part 
of the justification of legal change in the 11th century, starting with Peter Damian. 

?? Following Kantorowicz 1957, the characteristic trait of the ‘law-centred king- 
ship’ in terms of legal mentality was the use of jurisdiction not for spiritual aims, but 
in order to ‘imitate nature’ by the use of a professional approach. See also Post 1964 
who concludes that the available theory of lawmaking rather than lawfinding was 
derived from the Code and the Digest. See also Krause 1952: 39; Klinkenberger 1969: 
18; Ullmann 1978b; Sommerlechner 1999; Dilcher 2000; Abulafia 2002: 202-25. 

7? Pennington 1995: 425-6 observes that the canonists also established a typology 
of legislation and elaborated a sophisticated analysis of the relationship of the prince 
to the law. Gagnér 1960: 214—42, 341—62 concludes that a theory of positive right 
appears in France in the 12th century. However, the breakthrough for legal positivism 
only happens in the 13th century as a result of the rediscovery of Aristotle's Politica 
and evident in the periods of Philip IV and Edward I. On the reception of Aristotle, 
see Flüeler 1992, 2002. 
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refer to secular rulers is alien to Crrassus, his absolutism notwithstand- 
ing. Third, Crassus’ insistence on the absolute position of the ruler 
approaches the theory of absolute kingship:”®' the right of resistance 
is undermined by subordinating custom to Roman law. Compared to 
the use of reason to limit the ruler's power—by such writers as John 
of Salisbury, Bracton and Thomas Aquinas on the one hand,” and 
canonists such as Laurentius and Huguccio on the other?— Crassus" 
theory is very much a product of his time, which could easily result in 
an arbitrary absolutism. Another possibility for curtailing the monarch, 
would be the use of a notion of a mixed constitution,” an option that 
finds no correlate in Crassus. 


9. The reception of Roman law in the polemical literature 


The above analysis situated the Defensio in relation to the sparse use of 
Roman law in the period prior to the Contest and to the mid-period 
polemical discussion, and examined Crassus’ notion of the sociological 
functions of law. In the following, all these aspects will serve as points 
of departure for a consideration of the reception of Roman law in the 
polemical literature. Needless to say, previous scholarship has stressed 
that there had been little effort to use Roman law at this time,”® but 
this analysis has stopped short of a discussion of the character of the 
reception. A glimpse at figures for the occurrence of Roman-law ref- 
erences in the polemics reveals quite interesting findings. Of the five 
early-period polemicists, three (Guido of Arezzo, the author of the 


280 Pennington 1984; Schmidt 2000. 

?' For an outline of the divine right of kings, see Figgis 1965. The conception 
of the divine right of kings to be independent of papal control emerges in the 14th 
century. 

282 See Post 1972. Kantorowicz 1961 uses John of Salisbury as an example of the 
extent to which political ethics was influenced by Roman law by the ruler being pre- 
sented as the persona publica. For recent views on Aquinas' political theory, see Finnis 
1998; Bleakley 1999; Dyson 2003: 187-225. 

?5 Pennington 1984. 

28! Whereas the late medieval hierocrats were unable to balance the power of the 
people, the Thomists used the stress on the autonomy of the imperial will in Roman 
law as a point of departure for differentiating between two levels of power. On the 
level of iurisdictio, the ruler was subordinated the law. On a higher level, however, the 
ruler could make use of his imperium to overrule the existing law (Wilks 1964). 


?5 Struve 1991b: 243-4. 
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The legal constitution of the secular and sacerdotal sphere 


Biblical translation theory 


Theoretical scheme Secular sphere sacerdotal sphere 
Epistemological source law law 

Type of law Roman law canon law 

Faculty reason reason 

Practical scheme Secular sphere sacerdotal sphere 
Historical past Roman society Roman society 
Institution curator-proconsul-emperor sacerdotal hierarchy 
Historical mediation translatio scheme translatio scheme 
Historical present hereditary kingdom papal election 
Institution divine kingdom /vex iustus papacy/pope 


Legal bonds 


Fundament secular ruler as ‘advocate of the church’ 
Institution synod 
Mandate papal election (secular participation) 


papal schism (king as ‘conflict solver’) 
supreme judge 
wielder of justice (secular/ecclesiastical) 


De ordinando pontifice, Humbert of Silva-Candida), perhaps four (Peter 
Damian), refer to Roman law (60% or 80%). The use of Roman law 
decreases in the mid-period polemics, since only six out of fifty-six 
polemics refer to the legal corpus (11%). The distribution is similar in 
the late-period writings, Roman-law references being found in three 
of twenty-five polemics (12%). This distribution pattern can be further 
subdivided according to party allegiance, with four of the writers who 
employ Roman law in the mid-period being papal supporters (Bernard 
of Hildesheim, Bernold of Constance, Bonizo of Sutri, Deusdedit); 
only the author of the Liber de unitate, in addition to Peter Crassus, takes 
advantage of the corpus in defence of the royal cause. The pattern 
is tilting even farther towards papal monopolisation of Roman law in 
the late-period polemics: the papal writers Placidus of Nonantula, the 
author of the Disputatio vel defensio Paschalis papae, and Bruno of Segni 
are the only ones to apply Roman law in the late period. 

This overview provides food for thought. Both the frequent references 
in the early-period polemics and the sharp decrease in the mid-period 
are striking, which partly undermines the effort to explain the reception 
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of Roman law solely in terms of the outbreak of the struggle between 
the sacerdotal and the secular powers. The assumption that Roman 
law was used by the royal side to counter papal attacks on secular 
prerogatives is also undermined by these figures. Not only does the 
heated mood of the 1080s fail to generate more than Peter Crassus’ 
Roman-law defence of King Henry; but, perhaps more surprisingly, the 
largely royalist writers of the late-period political-theoretical treatises, 
stop short of mustering Roman law to their cause. Nevertheless, like 
other quantitative surveys, this one is elusive, and needs to be supple- 
mented by a closer examination of the reception process. 


The use of references to Roman law in the early period 


The early period (1030-1073), is with few exceptions characterised by 
the supplementary use of Roman law, subordinated to moral-theology 
and canon law. Of the early-period polemicists, the author of the De 
ordinando pontifice (c. 1048) refers to Roman law in a discussion of simony, 
quoting Pope Liberius: ‘Liberius was namely a legitimate bride as well 
as a true friend. Similarly, he was rightly given his church back, because 
of the force of the right to return home [ postlimio].’*°° Formally, the 
Roman-law notion of the ‘right to return home’ is correctly applied, 
since it ensures the former legal status of a person returning from 
imprisonment." However, this usage is another example of the lack 
of legal contextualisation; the author fails to address the question of 
whether Roman law can be applied in the religious realm in general and 
to a bishop in particular. This is also an example of a general problem 
in relation to the reception, that of differentiating between private and 
public law. In this case, the anonymous author employs Roman private 
law in relation to the public office of the pope. This confusion can be 
explained by the fact that the author is not quoting from the Corpus 
turis or a florilegium which contains Roman-law passages, but most likely 
from the second council of Sevilla (619). Thus, the author is perhaps 
unaware of the original legal source of the quote, and assumes it 1s 
part of the rulings from a church council. 

Guido of Arezzo’s application of civil law in the long version of the 
Epistola Widonis (c. 1050) is a part of an intentional approach to simony; 


286 Tiberius namque et legitime sponsus et vere fuit amicus. Ideo aecclesiam suam ture recepit 
postliminio reversus (Dop, 78). 
287 Cod. Theod. V, 7, 1; Cod. Just. VIII, 50, 19. 
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depending on the crime, and the status and the intention of the criminal, 
civil law allows for different forms of guilt and punishment.”®® In the 
case of simoniacs, however, the will, act, and guilt are already known, 
and an equal punishment applies to these heretics.?? Roman law is not 
central to the argument, but simply corroborates points related to other 
arguments, moral-theology and canon law. Peter Damian's familiarity 
with this legal tradition is evident in two early letters. In writing to John, 
the bishop of Cesena and Amelric, the archdeacon of Ravenna, in 
1046, Damian quotes from the Institutes in order to argue against civil 
lawyers: ‘In bringing forward this preposterous and absurd allegation, 
they produced in evidence this statement that Justinian included in his 
Institutes...” In 1046 or 1047, addressing the lawyer Atto, Damian 
refers to Roman law again: ‘In Roman law, it is stipulated that, once 
something is granted by the donor, it may in no way be revoked.’**! 
Damian may also have referred to Roman law in the polemic Discepta- 
tio synodalis (1062), in outlining the legal implications of the notion of 
the patriciate.*” The general legal maxim, that a private person must 
have his case tried before he can be deprived of his heritage, has a 
legal source both in Roman law and in canon law.*” If Roman law is 
the source, Damian’s use of this passage is problematic. The rules of 
inheritance, as understood in Roman law, bear on the private person, 
so in order to use this legal maxim, the patriciate has to be related to 


?9 Unde lex aliter punit iniuriam servi, aliter liberi; alterius thori corruptorem necat, adulterium 
cauponem inculto marito dimittit incolomen. Interdum tamen ab affectu animi sumitur iudicium sicut 
lex ait, Plus est hominem veneno occidere quam necare gladio, quia ibi semper voluntaries 
apparatus, meditatio antiqua, hic sepius furor ad animi impetus (Epistola Widonis, 604). 

79 Cum igitur symoniacis voluntas et opus sint heretica et culpa prenota, sicut adulteria paria sunt, 
ita par pena premat hereticos et similis inpotentia (Epistola Widonis, 604). 

29 Ad astruendam quoque praeposterae huius allegationis ineptiam, illud etiam in testimonium 
deducebant, quod Iustitianus suis interserit Institutis . . . (Damian, Letters, 19, 180). Post illam autem 
vix enatabilem Iustiniani sententiam, qua videlicet neptis fratris quarto dicitu esse gradu . . . (Damian, 
Letters, 19, 190). 

??! Ut igitur legis perito viro in primis de forensi iure respondeam, Romanis legibus cautum est, ut 
quod semel a dante conceditur, nullo modo revocetur (Damian, Letters, 25, 234). See Institutiones, 
II 7,2. 

7? Cum ergo privatus quisque a suo decidere iure non debeat, donec ventilato negocio iudicialis in 
eum sententia promulgetur, quo pacto maiestas regia prerogativam hanc suae dignitatis amisit, quam et 
ex apostolicae sedis liberalitate percaepit, et ex paterno imperialis fastigü iure suscepit? Quo, inquam, 
modo in Romana aecclesia dignitatis adeptae locum sine iudicio perdidit, qui Romanam aecclesiam 
non offendit? (Damian, Letters, 89, 549). 

?5 The author of the Liber de unitate applies a similar legal argument, but based on 
canon law. The canon-law derived legal point also occurs in a letter from Pope Paschal 
II to Anselm of Canterbury. 
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the emperor as a private person. It thus looks as though Damian faces 
the same problems in dealing with the corpus as Crassus did. The 
last of the early-period writers, Humbert of Silva-Candida, refers to 
the Codex in the Adversus simoniacos, in outlining arguments drawn from 
mundane laws for use against simonists.??! 

Thus, while all early-period polemicists refer to Roman law, most to 
the Codex but also to the Institutiones, it is not possible to speak of this 
as a ‘reception of Roman law’. First, the number of references is too 
few. Second, in two cases—the De ordinando pontifice and the Disceptatio 
synodalis—the references are probably to canon law and not to Roman 
law. Third, Roman law is not applied as an autonomous epistemologi- 
cal source, but used to corroborate conclusions initially based on moral 
theology or canon law. This subsidiary position also explains the limited 
number of references: Roman law was not acknowledged as an author- 
ity on a par with the scripture, patristic sources or canon law. Fourth, 
save for Humbert of Silva-Candida's quote from the Codex in a section 
devoted to ‘arguments from the mundane laws’, none of the writers 
situates Roman law in relation to the legal separation of the secular and 
the sacerdotal powers. Fifth, no attempt is made to contextualise the 
use of the sources, either in relation to the specific legal rationality of 
the corpus or to the particular polemical use of Roman law. In short, 
the reception of Roman law among the early-period writers stops short 
of acknowledging its different sociological functions. 


The mid-period: Crassus in perspective 


Only six out of forty-six polemics of the mid-period contain Roman- 
law references. Compared to the reception in the early period, however, 
there is greater diversity in the use made of these. One group of writ- 
ers displays a similar grasp of Roman law as the early-period writers, 
the difference being that the number of Roman-law references in each 
polemic is usually higher; this group includes Bernard of Hildesheim 
and Bernold of Constance, who quote the same passages in referring 


> A quibus dum poena legum et multiplicata restitutione praesumptarum rerum multati pariter 
tam factores quam fautores eiciuntur, non iustitia, quam nullam in eis habuerunt, sed sola iniustitia, 
quam incurrerunt, privantur. Denique iudex. crimine. periurü et falsitatis per poenitentiam. exuendus 
deicitur, invasores vero lepra falsitatis quoque et rapiunae haud secus absterguntur, sin alias usque ad 
novissimum quadrantem. aeternaliter reddetur, quod hic temporaliter contrahitur (Ldl, 1, 242). See 
Cod. lustin. I, 41, 1. 4. 5; VI, 2, 1. 11. 18; IX 33, quae vero non tam de fundis quam 
de rebus mobilibus agunt. 
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to the presbyter’s right to have his case examined before being excom- 
municated.?? The Hersfeld monk also belongs to this group, and his use 
is representative: he refers to eight extracts from the Codex Theodosianus, 
all related to the church constitutions of the Emperors Honorius and 
Arcadius (Ldu, 310-5), as part of a refutation of the papal letter to 
Hermann of Metz. However, the author does not employ the quotes 
as legal sources, but rather as empirical proof of an argument based 
on moral-theology. 

Another group of authors has a different attitude to Roman law, an 
example being Bonizo of Sutri, who presents Roman law as the basis 
for a legal order.” However, Bonizo only has a few direct references, 
whereas another papal polemicist, Deusdedit, 1s the writer who quotes 
most extensively from the corpus, apart from Crassus?" Writing in 
1097, Deusdedit refers to Roman law in relation to several subjects, 
including the necessity of sustaining loyalty to church ministers,? and 
the legal relationship between ecclesiastics and the secular power.” 


2 Bernard in the Liber canonum contra Heinricum quartum and Bernold in the De dam- 
natione scismaticorum quote from the Epitome Iuliani: Ut nemo episcopus, nemo presbyter 
excommunicet aliquem, antequam causa probetur, propter quam ecclesiastici canones 
hoc fieri iubent. Si quis autem adversus ea excommunicaverit aliquem, ille quidem, qui 
excommunicatus est, maioris sacerdotis auctoritate ad gratiam sanctae communionis 
redeat. Is autem, qui non legittime excommunicavit, in tantum abstineat a sacrosancta 
communione tempus, quantum maiori sacerdoti visum fuerit, ut id quod iniuste fecit, 
ipse iuste paciatur (Ldl, 2, 36). 

79 Quid lustinianus sancto pape Iohanni promulgates legibus scribat, audite: Petimus vestrum 
paternum affectum, ut vestris ad nos destinatis litteris manifestum nobis faciatis, quod 
omnes, qui predicta recte confitentur, suscipit vestra sanctitas et eorum, qui Iudaice ausi 
sunt rectam denegare fidem, condempnat (perfidiam) (Ldl, 1, 577). The quote—from 
petimus to perfidiam —1s from the Codex L. I, tit. 1, 1. 7. Bonizo also applies Roman law 
in the Liber de vita christiana VIII. 28 (Codex ITI. 52, 88, 88; IV. 115. 115; VI. 14, 19, 22 
(Epitome Iuliani); VII. 36; IX. 20, 22-23 (Lex Romana Visigothorum). See Robinson 1978a: 
81. n. 124. Berschin 1972 observes that Bonizo not only puts forward a legal order 
based on Roman law, but that the author also regrets the disappearance of the Roman 
legal order and the Roman Empire. See also Knox 1972: 462—5. 

77 [t is not surprising that Deusdedit—being a prominent canonist—displays an 
awareness of the legal autonomy of Roman law. He also applies Roman law in the 
reform collection Diversorum patrum sententiae. Anselm of Lucca’s canonical collection 
also contains Roman law. 

79? Ex constitutione Valentiniani et Theodosii imperatorum: Quis episcoporum ad iudicium 
Romani antistitis evocatus adesse neglexerit, per moderatorem eiusdem provinciae 
adesse cogatur (Ldl, 2, 346). 

799 [n libro novellarum secundo, constitutione CCCCLX: Si de negotio ecclesiastico canonico 
causa emerserit, non magistratus, sed religiosus episcopus secundum sacros canones 
imponat negotio finem. Deusdedit adds six more quotes from Roman law, all dealing 
with the relationship between the two powers (Ldl, 2, 351—5). 
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Unlike the other mid-period writers, Deusdedit also reflects on the 
authority of these secular laws.’ After having stressed the necessity 
of observing the Codex of Justinian, the Novellae, and other books on 
secular laws, Deusdedit attempts to delineate the confines of the respec- 
tive legal areas. The bone of contention is the legal prerogative, which 
states that church ministers should not be convicted by secular judges; 
by implication, secular judges only had a legal mandate in relation to 
temporal matters and the secular sphere. To muster arguments against 
the legal encroachment of the sacerdotal power, Deusdedit refers to 
the first four councils that reserve the right to issue a verdict against a 
church minister to the metropolitan or the pope (Ldl, 2, 352). Hence, 
the author differentiates between the two legal fora and their respective 
textual epistemologies, thereby allotting a degree of legal autonomy to 
Roman law. Compared to Crassus, three differences should be noted. 
First, although Roman law is used as a basic premise in a deliberation 
on the subject of tribunals for the punishment of church ministers, the 
quotes are not contextualised in relation to a wider understanding of 
the structures of power. Second, whereas Deusdedit understands the 
importance of distinguishing between the legal confines, Roman law is 
used in a derivative sense since it is only represented in negative compar- 
isons to the canon-law established sacerdotal sphere. ‘Third, Deusdedit 
juxtaposes only a small number of Roman-law categories to an a prion 
defined subject, whereas Crassus abstracts general notions—heritage, 
legal hierarchy—which are then applied on a specific case. 

While tentative explanations for the infrequent use of the legal corpus 
in what is arguably the most important period of the Contest are offered 
below, this sketch of the mid-period reception highlights the innovatory 
character to the Defensio. This being said, apart from the great overweight 
of papal writers capitalising on the legal corpus, it is difficult to recognise 
any clear-cut patterns in this period. Save for Crassus’ contribution, all 
the polemics are from the latter part of the 1080s and the 1090s and 
the majority of authors are of Italian origin. 


9? Landau 2004: 122 remarks that Deusdedit was the first compiler to cite Justinian, 


foreshadowing the influence hitherto unknown Roman-law texts were to have on 
canon law. 
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Roman law among the late-period polemical writers 


Compared to the early- and mid-period polemicists, the writers of the 
late period (1099-1122) seem less concerned with this legal corpus. 
Not even the various political-theoretical contributions by Sigebert of 
Gembloux, Hugh of Fleury, and the Farfa monk responsible for the 
Orthodoxa defensio imperialis address Roman law. Placidus of Nonantula 
is one of the relatively few late-period writers who actually applies the 
corpus, quoting quite extensively from Roman law at the very end of 
the De honore ecclesiae (1111).*°' In order to silence those who claim that 
bishops have the legal mandate to pass judgement on spiritual matters 
but not on mundane affairs,"? Placidus refers to Emperor Theodosius’ 
law, which does not limit their mandate to judging only spiritual matters 
(Ldl, 2, 636). The author then refers to the JVovellae on the matter of 
the proper procedure for ordaining the bishop (Ld/, 2, 636), remarking 
that the imperial precepts not deviate from the sacred canons.?? Seven 
further quotations from the JVovellae outline the autonomy of church 
possessions (Ldl, 2, 636—7), before Placidus appeals to emperors to revere 
the church in accordance with the sacred laws.” The legal corpus is 
subsidiary to other authorities in this case as well. In contrast to Deus- 
dedit, Placidus does not reflect on the theoretical relationship between 
Roman law and canon law—a fact that causes trouble for the argument. 
In particular, the unspecified reference to omnes causae, coupled with the 
Roman institutions of praetorian and civil law, becomes problematic. It 
is problematic mainly because the argumentative context of the quote 
is the question of the place of investiture in a social fabric where only 
a vague memory remains of these specific Roman institutions. With 
regard to the quotes concerning church possessions, these address the 
early foundation of the church and are consequently less relevant in 
countering the commonplace royalist argument that custom—emerg- 


9" Busch 1990: 158-62 concludes that the library in Nonantula did not have a 
Roman-law collection, and that the Roman-law passages in the treatise thus have to 
stem from another source. See also Jasper 1993. 

9? Sed ne forte aliquis obsistat et dicat: "Sententüs episcoporum spiritualia subiacere possunt, ter- 
rena vero nequaquam’, attendat religiosi imperatoris Theodosii praeceptum de hac ve dicentis. . . (Ldl, 
2, 636). 

308, | proferamus nunc et christianorum imperatorum imperialia praecepta, et etiam eos a sacris 
canonibus non deviare (Ldl, 2, 636). 

30t Ecce his sacris constitutionibus aperte patet, quantam reverentiam sacri imperatores aecclesiae 
Dei et ei servientibus habere debeant! (Ldl, 2, 637). 
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ing in the period between Constantine and Charlemagne justifies lay 
investiture. 

Bruno of Segni refers to Roman law as part of the epistolary cam- 
paign instigated against Pope Paschal II's concession of the right of 
investiture to King Henry V in 1111, the pravilege.*°° Addressing the 
Roman bishops and cardinals, he seeks to counter the claim of the 
opponent that the secular ruler has the right to concede what his 
predecessors had conceded. The first reference displays the author's 
familiarity with different legal sources related to the two legal spheres: 
*... even imperial laws remove the ordination and the right to dispose of 
the church from the hands of secular powers and laymen, regardless of 
their religious zeal.’”” Later in the letter, Bruno specifies the contention 
by considering the secular legal side of Roman laws: 


Why does it say in the Roman laws that the churches are in nullius bonis 
unless we understand that the holy church is not ordained, disposed of 
and governed by secular powers and not by laymen, but only by God 
and his vicars??? 


Like Placidus’ invocation of Roman law in response to an opponent, 
Bruno's use of the corpus is first and foremost a result of the need to 
be polemically persuasive in the face of a basically Roman audience; 
in this campaign, none of the other three letters to other recipients use 
Roman law. Sketchy as it 1s, the paraphrase 1s neatly integrated into 
the argument, and the use of the common-knowledge device indicates 
an awareness of the ideological function of law. 

The author of the Disputatio vel defensio Paschalis papae quotes Roman 
law to address the legal aspect of the concession of investiture in 


95 See below, 8. The public debate on the investiture question (1058-1122). 

99 The pravilege is the conclusion to a long line of incidents in the preceding 
period—including the capture of Pope Paschal II by King Henry V after an effort to 
solve the investiture problem had been shattered. In the pravilege, so characterised in 
the polemical literature, the pope conceded the right of investiture to the king. Thus, 
Paschal contradicted the official position on the subject going back to Cardinal Humbert 
of Silva-Candida and rendered into official policy by the consecutive prohibitions of 
lay investiture from 1078. However, the polemical discussion in the wake of the pravilege 
was important for the final solution in Worms in 1122. 

507 ipsas imperatorum constitutiones quibus ecclesiarum. ordinatione et dispositione remouentur 
omnes seculares potestates omnesque laici quamuis religiosi (Bruno, Roman Letter, 529). 

99 Quare enim in romanis legibus dicitur quod ecclesie in nullius bonis sunt, nisi ut nos intelligamus 
quia sancta ecclesia non a secularibus potestatibus neque a laicis hominibus, sed a solo Deo et uivarüs 
eius ordinanda, disponenda et regenda sit? (Bruno, Roman Letter, 529—30). 
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1111. King Henry V had used force and threats to obtain the pravilege 
and, according to Roman law, it was thereby invalid: ‘What happens 
through force or fear has no validity.?? Another Roman-law phrase is 
used in a personal attack on the king: “The emperor’s law orders that 
a son should be deprived of his heritage because of ingratitude.'?'? 
This quote introduces a long list of accusations against the king (Zdl, 
2, 664). The first of these Roman-law references makes sense because 
it undermines the legal validity of the privilege which the anonymous 
writer has presented as being a result of the forced captivity of Pope 
Paschal. Thus, the author acknowledges the autonomy of Roman law, 
since the two references are central to the argument and do not simply 
serve to corroborate earlier concluded arguments. The next Roman- 
law references are difficult to evaluate because the text breaks off in 
the midst of a quote from the Novellae. The first section consists of five 
quotes from the laws of Emperor Theodosius concerning the freedom 
of the church (Ldi, 2, 666). The second section starts with a quote from 
the laws of Justinian which refers to the immutability of privileges 
granted by the secular power?! This seems to indicate that the legal 
corpus plays an autonomous role in the argument: the two sections are 
placed immediately after the presentation of an innovatory solution to 
the investiture question (Ldi, 2, 666)??? and the Roman-law sections 
are consequently used to demonstrate that the concession of the right 
of investiture to the secular ruler, in accordance with the distinction 
between the secularia and the temporalia, 1s consistent with the liberty of 
the church because even secular laws confirm this freedom. 

What, then, are the characteristics of the late-period use of Roman 
law? Aside from the monopolisation of the legal corpus by the papal 
writers, the subsidiary usage of the corpus 1s again the most conspicu- 
ous trait. With regard to the understanding of the legal rationality and 
the relationship to canon law, which were reflected upon by Deusdedit 
and Crassus in the mid-period, none of the late-period writers seem to 
acknowledge the need to contextualise the legal passages. Furthermore, 


309 Ait enim pretor in legibus: Quod vi aut metu fit ratum non habetur (Zdl, 2, 664). 
The source is the Dig IV, 2, 1: Ulpianus libro XI. Ad edictum. Ait pretor: Quod metus 
causa gestum erit, ratum non habebo. 

310 Lex ergo imperatoria filium propter ingratitudinem iubet. exheredandum (Ldl, 2, 665). The 
reference is a paraphrase from Juliani Ep. Novell. CVII, 3, 125. 

911. Ex legibus lustiniani: Omnia autem privilegia, que data sunt a nobis sacro (sanctis) 
ecclesiis et religiosis episcopis (et clericis siv)e monachis, teneant(ur immutabilia . . . (dl, 
2, 666). 

3? See below, 8. The public debate on the investiture question (1058-1122). 
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the diverse areas of application characteristic of the mid-period are 
also absent in the late-period polemics, since all Roman-law invocations 
are incorporated in the discussion of investiture in the wake of the 
incidents of 1111. This is not surprising, given the predominant role 
played by the investiture question in general and the pravilege of 1111 
in particular in the polemical discussion. The use of Roman law seems 
conditioned, at least in some cases (Placidus, Bruno), by the need to 
respond to an opponent, perhaps referring to not extant royal polemics 
applying the legal corpus. 

To complete this survey of the use of Roman law in the polemical 
literature, the official letters need to be addressed briefly. While the 
letters of Pope Gregory VII do not refer to Roman law,*" those of his 
successor, Pope Urban II, demonstrate a knowledge of Roman law.?'* 
Pope Paschal IL,?'? refers to Roman law concerning the investiture of 
the bishop.?'* With regard to the royal chancery, the letters of King 


355 The papal chancery does not apply the legal corpus, and can at best be credited 
with an awareness of Roman law as the autonomous fundament of secular society 
(Staab 1987). 

?^ Writing to Bishop Guitmund in relation to a transfer of church possessions, 
the chancery remarks that: ‘Finally, because both the rulings of the canons and the 
authority of the hallowed Roman law demanded it, by the unanimous consent of 
everyone the sum total of our investigation came to this conclusion’ (Tandem omnium 
consensu unanimi, quia sic et scita canonum et sacre Romane legis expetebat auctoritas, ad finem hunc 
indaginis nostre summa pervenit . . . (Collectio Britannica, 64—5)). Knowledge of Roman law also 
occurs in Pope Urban's judgement concerning the daughter of Jordan: *...since, as 
will be pointed out below, the authority of the canons and the laws does not condone 
such betrothals, lest to those ignorant of the canons and the laws what we say seems 
too strict we are thus tempering judgement, so that if the prince, with the daughter's, 
the mother’s, and the relatives’ assent, wishes to complete what is begun, we concede 
it’ (...ut infra ostendetur, non approbat, ne ignorantibus canones et leges nimis durum quod dicimus 
videatur, ita sententiam. temperamus ut si princeps, cum assensu filie, matris, et parentele, id, quod 
ceptum est, perficere voluerit, concedamus (Collectio Britannica, 102). Somerville 1996: 104 
concludes correctly that it is impossible to say what these unspecific indications show 
about knowledge and use of Roman law on the part of Urban II. 

55 For a description of the administrative side to the papacy, see Servatius 1979: 
59-69. 

516 In a letter to Anselm of Canterbury from 1101, the pope applies three quotes 
from the Novellae to outline the judicial process in relation to a bishop: “Hence Emperor 
Justinian decreed in his laws: “Enquiry ought first to be made into the life of a bishop, 
whether it is good or blameworthy and whether it is supported by good reports or not” 
[Nov. 6, 1]. And later: “Let opportunity be given to anyone to object, if he wishes to 
do so; and if before the consecration any objection has been raised, the bishop should 
not be consecrated unless and enquiry about the objection has been made, and he 
who is called to the episcopate has been shown innocent in all respects” [Nov. 6, 10]. 
Behold what the Emperor proclaimed to be the right of the whole people royal power 
has appropriated as its own prerogative. In the law of that same emperor it was also 
stipulated that a bishop could neither leave or go to the emperor without a letter from 
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Henry IV stop short of applying the corpus, although Roman law is 
found in the royal charters.?" In addition, Roman-law references occur 
in the so-called ‘false investiture privileges’, which may have been 
composed by the royal chancery. The arguments derived from Roman 
law in these—related to the creation of law (Hadrianum)? the lese- 


majesty (Cessio), ° the delegation of power from the people to the 
emperor and the emperor's mandate to create laws (Privilegium maius) — 
attest to an understanding of its authority as it 1s used to justify the 


emperor's mandate to abridge laws. 


Conclusion 


It is not possible to speak of the reception of Roman law in the polemi- 
cal literature. Although the legal corpus is more widely conceptualised as 
an autonomous authoritative source in the later writings, the approach 
is basically derived from and characterised by a restricted number of 
Roman-law passages quoted out of context. Crassus 1s the only writer 


his metropolitan [Nov. 6, 3]’ (Unde etiam imperator Iustinianus sanxit in Legibus sic: ‘Debet 
enim. prius disceptari de vita episcopi, utrum bona sit an reprehensibilis, et utrum bonis testimonis 
muniatur an non’. Et infra: ‘Fiat, inquit, facultas unicuique, si velit, contradicere; et si quidem ante 
sacrationem fuerit contradictione facta, non prius consecretur episcopus, nisi disceptatio de contradictione 
sit facta et undique appareat innoxius is, qui ad episcopatum vocatur’. Ecce, quod populi totius esse 
pronuntiat imperator, hoc sui solius esse regia potestas incessit. Ipsius etiam imperatoris lege cautum 
est, ut nec profectio nec ingressus ad imperatorem. sine metropolitani litteris pateret episcopo (Anselm 
of Canterbury, Epistola, 216, 117)). 

97 Struve 1999a: 9 emphasises that Gottschalk used Ulpian’s definition of iustitia 
in the charters. See also Koch 1972: 119-20, noting that Roman law 1s found in the 
charters of Lothar III and Conrad III as well. 

318 Populus itaque Romanus more solito legem condebat (Hadriani I. decretum de investituris, 
144). See Inst. I. 2, 4-6. See Märtl 1986a: 45, n. 133. 

95. Insuper nisi a malo resipuerit, subiaceat legi Iuliae reus regiae maiestatis et rei publicae, ut hi, qui 
contra rem publicam vel contra imperatoris maiestatem aliquid moliti fuerint, animae amis- 
sionem sustineant et bona eorum publicentur (Cessio donationum Leonis VIII. papae, 169). 

9 The Privilegium maius contain two Roman-law references: Jam enim dudum populus 
Romanus imperatori omne suum tus et potestatem concessit, sicut in Institutionibus scriptum est: 
Quodcumque igitur imperator per epistolam constituit vel edicto precepit vel rescripto 
decrevit, constat esse legem (Privilegium maius Leonis VIII. papae, 181). It is quoted from 
Inst. 2, 6 (populus—concessit and quodcumque—legem) and Inst. I. 2, 5 is mixed with Inst. I. 
2, 8 (quia —expectare and iuxta nominaverunt). Sce Märtl 1986a: 181, n. 11. The second 
reference is from Inst. Prooemium: Unde et in Institutionibus scriptum est: "Imperatoriam 
maiestatem non solum armis decoratam, sed etiam legibus oportet esse armatam, ut 
utrumque tempus bellorum et pacis recte possit gubernare’ (Privilegium maius Leonis 


VIII. papae, 200). 
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who evinces a more than superficial familiarity with the corpus, although 
the Defensio apparently failed to create even a tiny interest in Roman 
law for polemical purposes. 

How can the two trends—the declining use of the corpus and the 
lack of interest in this secular source of authority by the royal polemi- 
cists—be explained? The outline of the official use of Roman law pro- 
vides a clue. Given the importance of the mid-period royal and papal 
letters in establishing the discursive confines of the polemical literature, 
the non-occurrence of Roman-law references in these official documents 
initiating the public debate probably explains the relatively meagre 
reception of the corpus in the mid-period. This is in turn a result of 
the simple fact that the potential of Roman law was not understood. 
The pattern of reception is perhaps also a result of the intellectual 
division of labour and the beginnings of the compartmentalisation of 
disciplines: the study of Roman law was reserved for an environment 
linked to centres of learning—Bologna in particular—and thus expe- 
rienced the same specialisation that had occurred in relation to canon 
law two decades earlier.**! 

What about the legal renaissance of the eleventh century and the 
various efforts to explain the rediscovery of Roman law? This analysis 
has stressed the profound difference between the polemical reception and 
the initial reflections on the corpus in the schools. If the legal glosses 
of the Bologna jurists are taken as the comparative point of departure, 
not even the Defensio shows signs of reception. If, however, reception 
1s defined a more bit broadly, as an understanding of the sociological 
functions of Roman law, Crassus deserves to be placed among the pio- 
neers that in the last half of the eleventh century laid the foundations 
for the legal renaissance of the twelfth century. A ‘revolution’ in terms 
of the polemical reception of Roman law simply did not take place, 
and this acknowledgement highlights the fact that revolutions seldom 
or never take place overnight, but are the result of a long period of 
preparation. In terms of preparation, however, the defining traits of the 
Contest —textualisation, interpretation, and intellectualisation—and the 
concomitant sharpening of legal though are surely a vital precondition 
for the twelfth-century revolution. 


31 Struve 19992: 61 is thus correct when accentuating that the approach to Roman 
law started long before the learned reception of the corpus. 
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THE ‘RIGHT ORDER OF THE WORLD’ ACCORDING 
TO THE LIBER DE UNITATE ECCLESIAE CONSERVANDA 


Introduction 


“No one ascends to heaven except for those who come from heaven, 
the son of man who is in heaven.” With these words, found in the holy 
gospel, the Lord commanded the unity of the church; united through 
love and through the unity of its saver, the head of the church, who 
leads it to heaven.! 


This passage, stressing the theme of unity, opens one of the most 
famous and important tracts in the polemical literature,’ the Liber de 
unitate ecclesiae conservanda (Ldu) from the early 1090s. By this time, the 
pontificate of Urban II (1088-1099) had experienced some rough times.’ 
The royal side had emerged victorious from the fierce struggles of the 
closing years of Pope Gregory VII’s reign, manifested in the enthronisa- 
tion of anti-pope Guibert of Ravenna, the sacking of Rome,* and the 
crowning of King Henry IV as emperor in 1084? Moreover, the death 


! Nemo ascendit in caelum, nisi qui descendit de caelo, filius hominis, qui est in caelo. 
Per haec sancti euangelii verba commendat Dominus unitatem ecclesiae, quae per caritatem concordans 
membrorum unitate colligit se in caelum in ipso redemptore, qui est caput ecclesiae (Ldu, 273). 

? Wattenbach and Holtzmann 1967b: 406; Affeldt 1969: 313; Koch 1972: 45; 
Erdmann 1977: 260. Boshof 1979b: 98; Cowdrey 1998a: 265. 

3 The papacy of Urban II has been seen as a continuation of the Gregorian reform 
project; see Schmale 1961a: 275. See also Becker 1964, 1973, 1988; Sproemberg 
1965; Erdmann 1977: 306-55; Morris 1989: 121-6. More recently, however, mainly 
on account of investigations of the legal activity of Urban, Somerville 1989: 182 has 
observed that Urban did not slavishly recite Gregorian precedents. See also Somerville 
1983. Laudage 1992 has pointed to the reform of the canons, whereas Robinson 1999a 
notes that Urban was more successful in spreading the ‘Gregorian law’ than Gregory 
himself. According to Nórr 1991, it is only under Urban and Paschal II that the papal 
curia developed a structure suitable for effectuating reforming aims. Kuttner 1980a 
claims that Urban was pivotal for instigating the doctrine of harmonising interpreta- 
tion into the canon-law science. 

^ Recently, Hamilton 2003 has argued convincingly for the symbolic importance 
of the sack of Rome. 

? Althoff 2006: 192 is probably correct when characterising this moment as the 
high point of Henry's rule. 
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of Gregory in 1085 sparked a polemical outburst of royal writings, 
which strengthened the royalist hold on the intellectual community as 
the 1080s drew to a close.° In general, the 1090s is very clearly a transi- 
tion period between the heated debate of the 1080s and the change of 
discourse evident in the polemics of the late period (1099-1122). One 
indicator of this development is the lack of polemical letters from the 
royal chancery. Its counterpart, the papal chancery, never reached the 
same propagandistic heights as under the Gregorian papacy and only 
three letters have been regarded as polemical: the correspondence to 
King Ladislaus from 1096, the letter to Bishop Gebhard of Constance, 
and that to Lucius, provost of St Iuventius of Pavia, on simony.’ Another 
indicator of the transitional nature of this period is the vast variety 
of polemics, including the first polemical poem (Altercatio inter Urbanum 
et Clementem), correspondence steeped in animosity (between Walram 
of Naumburg and Herrand of Halberstadt), canon-law investigation 
(Deusdedit), and the writings of the schismatic cardinals. The Ldu has 
also particular discursive traits. Compared to the mid-period writers 
who had to address the excommunication, the release of the oath, the 
creation of anti-kings and the anti-pope literally as they were happen- 
ing, the decade or so lapse between these incidents and the composition 
of the Ldu enables the author to approach the issues with detachment. 
Consequently, the issues considered in the first book are not related to a 
contemporary public encounter, but rather take the papal letter of 1081 
to Hermann of Metz as the textual point of departure. Close scrutiny 
of its contents reveals a treatise unsurpassed in terms of abstract reason- 
ing and historical reflection. In contrast, the second book, a polemical 
attack on a letter written by a certain monk of Hirshau criticising the 
encyclical of anti-pope Guibert of Ravenna, displays quite a different 
discourse, supplementing the preceding theoretical elaboration with a 
practical dimension." 

Apparently unrecognised in the Middle Ages, the quality of the 
Ldu was acknowledged by Ulric of Hutton, a reformation propagan- 
dist who discovered the manuscript in the library of Fulda in 1519.? 


ë The polemics from the later part of the 1080s have been considered superior to 
those of the 1070s and first part of the 1080s in terms of argumentative sophistica- 
tion; see above, Introduction. 

7 Robinson 1978a: 40; Ziese 1982: 215. 

8 Schütte 1937: 35 underlines the practical aim of the entire Ldu. 

? The full title is: De unitate ecclesiae conservanda et schismate, quod fuit inter Henrichum III. 
imp. et Gregorium. VII. pont. max. cuisdam eius temporis liber in vetustiss. Fuldensi bibliotheca ab 
Hyjutteno inventus nuper. 
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The manuscript lacked a foreword and a title, and the third book was 
fragmented.'? The first part of Hutton's suggested title, Liber de unitate 
ecclesiae conservanda, has been considered so to the point that there have 
been few reasons to change it, in spite of other suggestions.? The 
only extant manuscript, the one discovered by Hutton, disappeared 
without a trace, and later editions are based on Hutton's copy of the 
text. Nevertheless, there is little to suggest that Hutton altered the text, 
and the MGH-edition (Zal, 2, 173-284), as well as the latest edition, 
confirm the authenticity of the text.'? 

The question of the identity of the author has been the cause of 
countless discussions. ‘There is general agreement that the author was a 
monk from Hersfeld, a supporter of Abbot Hartwig, and a member of 
the royal party.'* The chronicle writer Lampert of Hersfeld may have 
been the teacher of the anonymous author.” Still, the author's identity 
remains a mystery, in spite of attempts to establish Walram, who later 
became the bishop of Naumburg as the author.!® The suggestion of 
Walram was met with harsh criticism early on," and recent research 
has settled on the anonymity of the author." Gottschalk of Aachen? 
and Lampert of Hersfeld"? have also been proposed as possible authors, 
but neither of the suggestions has been met with much enthusiasm.?! 
With regard to the question whether the three books were written as 


? For an outline of the early manuscript and print history of the treatise, see 
Schütte 1937. 

! Wattenbach and Holtzmann 1967b: 407. For details concerning the disovery of 
the tract, see Schütte 1937. 

? Pellens 1963/64 suggested the title De statu huius temporis ecclesiae, but it has not 
gained a following. 

3 Schmale-Ott 1984: 29. Unlike the MGH-edition, it excludes the pages from 277 to 
284 because they have only survived in fragments and on account of their irrelevance 
to the main themes of the book. 

14 For a recent outline of the history of the Hersfeld monastery in the Investiture 
Contest stressing the close link between the three imperial monasteries Corvey, Fulda, 
and Hersfeld, see Vogtherr 1991. 

5 Struve 1971: 540. 

55 Ewald 1874. Dempf 1929: 191; Fauser 1935: 120-1; Mirbt 1965: 53 also sug- 
gests Walram as a candidate. 

17 Meyer von Knonau 1889: 188-90. 

? Manitius 1931: 40; Schütte 1937: 51-83; Wattenbach and Holtzmann 1967b: 
409 concludes that the hypothesis is wrong because Walram came from Bamberg to 
Naumburg and not from Hersfeld: the author was a clever, convinced, and modest 
monk from Hersfeld. See also Koch 1972: 45; Boshof 1979b: 98. 

1? Ullmann 1955: 345, n. 1; 404, n. 3. 

2° Struve 1969. 

2! Scmale-Ott 1984: 34. 
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a single text or were composed at intervals,” the latest research views 
the Ldu as a single text,” written in Hersfeld between 1092-1093°* or 
1091-1055. 

The contemporary impact of the polemic 1s as much a mystery as 
the identity of the author.” The reason for this is partly related to the 
manuscript's condition: it is not known whether the whole text was ever 
completed, or whether its fragmented character is due to the negligence 
of a later scribe. Furthermore, there 1s some uncertainty as to whether 
the only manuscript discovered by Hutton was the original or a later 
copy. With regard to contemporary diffusion," the Zdu and the Chronica 
of Sigebert of Gembloux contain similar phrases, which may indicate 
intellectual loans.” In addition, there are certain similarities with the 
writings of the Norman anonymous? and Rupert of Deutz.? Moreover, 
the Ldu has been considered representative of the royal chancery's 
view of the church.?! Koch stresses the ideological connection to the 
royal chancery, and refers to the treatise as a theoretical elaboration 


Ewald 1874 suggested that the first book was composed after the ordination of 
Henry as emperor on 31 March 1084 and before the death of Gregory VII on 25 
May 1085. According to Mirbt 1965: 52-3, the first book was written in 1084 but 
reworked in 1090-1098, at the same time as the two last books were written. The 
first book was probably not published in isolation. These suggestions, however, were 
rejected by Schütte 1937. 

?* Schütte 1937: 7. 

** Wattenbach and Holtzmann 1967b: 408: Struve 1969. 

? Schmale-Ott 1984: 34. 

2° Cowdrey 1998a: 265 regards the treatise as the perhaps most effective piece of 
propaganda from the Contest. 

?' There are grave problems in tracing intellectual loans because the polemical 
writers wrote within a common discursive framework. Thus, similar arguments can be 
found in several polemics, but this does not imply familiarity with each others written 
material. Ziolkowski 2001: 303 has correctly noted that similarities between literary 
compositions may not arise from borrowing, but rather may reflect shared participa- 
tion in a heritage of literary composition. Thus, it is important to distinguish between 
intellectual loans that imply a familiarity with the text or at least the environment in 
which the thoughts of the author was received and later receptions of the work in 
which the loans cannot necessarily be traced back to the original author, but instead 
refer to the wider discourse. In the case of the Ldu, the discursive similarities found in 
the Norwegian polemic of the last part of the 12th century, Oratio contra clerum Norvegiae, 
exemplify the second type of reception (Breiteig 1966; Gunnes 1971: 335). 

? Beumann 1976: 57-91. 

? Morrison 1968: 303. 

9? Arduini 1987: 21. 

3! Pellens 1963/64: 14-37. 
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of Salian kingship.” Schütte,” Ullmann,** and Affeldt? claim that the 
treatise did not make an impact simply because the time was not ripe 
for the compromise it suggested. 

The opening quote from Augustine attests to one of the sources 
used by the author. Writing in the vicinity of the monastic library of 
Hersfeld, one of the best libraries in Germany, the author had access 
to an abundance of material. The library, in turn, had close links to 
the school,” and both were important for the vitality of the intellec- 
tual environment in Hersfeld.” The Ldu is a tremendous showcase of 
learning, employing a vast variety of patristic, canonistic, and historical 
sources.? Of the patristic sources, the works of Augustine," Cyprian," 
and Pope Gregory I? are used extensively. The author also quotes 
Hieronymus, Ambrosius, the Htymologica of Isidor of Sevilla, and the 
rule of St Bendict and Cassian.“ The use of canon-law sources is of 
particular interest because the source of the quoted papal letters 1s not 


3 Koch 1972: 51-2. 

53 Schütte 1937: 10. 

** Ullmann 1975. 

3 Affeldt 1969: 314 states the obvious on account of the manuscript tradition: it is 
very doubtful whether the Ldu had a wide public effect. 

» Thompson 1957; Struve 1969, 1971; See also Bischoff 1994: 42-3. 

7 Kottje 1969 stresses the close ties between the monastic school and the library 
and the importance of this cooperation for the medieval system of education. 

3" Tt is not possible to deduce the existence of law schools in Hersfeld from the 
polemic (Robinson 1978a: 81). 

” Struve 1969 notices that the anonymous distinguishes between poetic and reli- 
gious sources. 

* The author probably had a complete, not an abridged, version of De civitate Dei at 
hand. He also quotes extensively from De sermone Domini in mote, In Iohannes evangelium, 
and Zn Iohannis epistola ad Parthos. Commentaries of the Psalms include Enarrationes in 
psalmos and Retractiones in psalmos. In addition to these works of Augustine in complete 
versions, the author quotes other works but these are probably drawn from a florilegium 
circulating in the period (Schmale-Ott 1984: 31). Cyprian is more important to the 
author than Augustine because the quotes from Cyprian are of greater diversity than 
those of Augustine (Schütte 1937: 41). 

^' Cyprian is also used extensively, and the author had the De Ecclesiae Catholicae 
Unitate and De lapsis at hand in complete versions. Beyond these are shorter extracts 
from De bono patientiae, De zelo et livore, De dominica oratione, and De mortalite (Schmale-Ott 
1984: 31). Since the original is lost, it cannot be ruled out that the quotes could be 
from a florilegium (Schütte 1937: 28). 

+ "The letters of Gregory I are transmitted through John the Deacon's vita of Gregory 
and the official register. The author also makes extensive use of the Moralia in Iob, Regula 
pastoralis, and the homilies Super Ezechielem and In evangelium (Schmale-Ott 1984: 31). 

5 Schmale-Ott 1984: 31. 
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the Pseudo-Isidorian decrees, but the Diversorum patrum sententiae, one 
of the systematic collections prepared during the Investiture Contest. 
The Collectio Dyonisiana and the Collectio Quesnelliana may also have been 
used, while the quotes from Codex Theodosianus are from an unknown 
canonical collection. The author displays a profound knowledge and 
interest in the Old and the New Testaments, and many of his quotes 
from the Bible are still being discovered.” Of the classical authors, 
the works of Cicero, Lucan, Terence, Sallust, Juvenal, and Quintilian 
are employed. The Liber Pontificalis, Rufinus! Historia Ecclesiastica and 
Cassiodorus’ Historia Tripartita—in addition to numerous sources from 
the Carolingian period**—provide the material for the description of 
church history. Moreover, the author uses contemporary sources such as 
the papal letter to Hermann of Metz (1081), the encyclical of anti-pope 
Guibert from 1089 (Zal, 1, 621-6), a lost letter from an anonymous 
Hirshauer monk, the Vita Lulli," and Lampert of Hersfeld’s Annales. 
The author was well informed on contemporary issues and events, as 
indicated by the detailed outline of the synods of 1085 at Gerstungen- 
Berka, Quedlinburg," and Mainz.” 

Scholarly evaluations of the Ldu are a diverse lot, despite the rec- 
ognition of the importance of the polemic. The historical argument 
has been one concern,?' argumentative method a second. Manitius 
represents one line of research, with his focus on the clear and logical 


* Twenty-five of the canonical quotes in the Ldu are from the Diversorum patrum 
sententiae (Cowdrey 1983). See also Fuhrmann 1972. 

$ Schmale-Ott 1984: 31, 33. 

4 The sources for secular history include a host of sources from the Carolingian 
period: Annales regni Francorum, Annales Fuldenses, Gesta Dagoberti, Liber historiae Francorum, 
Fredegarü continuatio, Einhard’s Vita Karoli, Regino of Prüm's Chronicon, and the Historia 
Langobardorum by Paul the Deacon. 

7 Lampert’s Vita Lulli is used in the presentation of the deposition of Childeric 
(Struve 1969). 

48 Both thematic and stylistic borrowings occur. Lampert's descriptions are used in 
five places: in the narration of Canossa, to outline the slaughter at Homburg, to present 
the engagement between Rudolf of Schwaben and the sister of the king, and finally 
in order to describe the schism between Bishop Hezilo of Hildesheim and Widerad of 
Fulda (Struve 1969). The source of the historical description from the 1050s to 1077 
was Lampert's Annales, but the Annales was supplemented with other sources after 1077 
(Robinson 1978d: 545). 

* Although the letter (Rundschreib’) from Odo of Ostia is one possible written 
source for the outline of the negotiation in Gerstungen-Berka, the author was probably 
also orally informed of the convocation. 

5 The Hersfeld monk was present in person and the Ldu is the best historical source 
for the incident. 

?! The scholarly evaluation of the historical argument will be returned to below. 
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disposition of the work. The classical quotes fit neatly into the liter- 
ary structure and the style is transparent and characterised by fluent 
Latin.” Schütte” and Schmale-Ott?' have also taken a positive view 
of the text. The more negative views have focused on weaknesses in 
the dialectical reasoning (Fauser, Reinke, Pellens, Hartmann), but 
also on the lack of clarity and several instances of inconsistent rea- 
soning.” The third main concern has been the relationship between 
the secular and the sacerdotal powers that the writer expresses. Early 
on, the author was lauded for formulating the first known theory of 
the heritable monarchy (Ewald, Dempf )," as well as for introducing 
the idea of an independent secular power (Brackmann, Tellenbach, 
Ullmann, Pellens, Koch),? and of a clear separation between the ruler 
and the ruled (Nitschke).? Jordan detects a completely new view of 
the church in the Ldu since it is seen as the society of the believers;°° 


? Manitius 1931: 40-2. 

5 Schütte 1937: 7, 11 underlines the author's literary independence as well as his 
ability to conceptualise the struggle in terms of principles. 

5 Schmale-Ott 1984: 33 is particularly impressed with the author's vast knowledge 
of sources as well as his capacity to integrate them in a continuous and coherent nar- 
rative without loosing his own autonomous voice. 

5 The author displays substandard formal reasoning and he is not interested in 
canon law. The author views the contending issues as metaphysical problems, whereas 
Gebhard of Salzburg acknowledges the legal side of the struggle (Fauser 1935: 121). 
The work hardly impresses in terms of dialectical reasoning, and the Ldu is amongst 
the most unstructured polemics, but it is also one of the most consistent and coherent 
when it comes to the presentation of the main message (Reinke 1937: 46, 48). Pellens 
1963/64: 24 stresses that the dialectic between the rights pertaining to the king's church 
and the right on the part of the pope lacks clarity. Hartmann 1997: 90 claims that the 
author was not familiar with the school rhetoric of the period. 

°° Ewald 1874: 81. 

? Ewald 1874: 75 contrasts the author's insistence on the heritable kingdom as the 
‘right order’ with Hildebrand's view. Following Dempf 1929: 191-3, the author's view 
of the ‘state’ foreshadows Luther's view and the work contains the first known theory 
of the heritable monarchy. 

58 The treatise displays the extent to which the struggle led to the conceptualisation 
of a more independent secular power, ‘Eigenrecht’ (Brackmann 1934: 236). The author 
exemplifies the royal polemicists’ awareness of the Gregorian reform papacy's effort to 
undermine the theory of the two swords (Tellenbach 1936). The treatise reflects the 
process of secularisation (Tellenbach 1947). The work is characterised by a pragmatic 
approach which leads to the construction of a new basis for the royal power (Ullmann 
1955). The Hersfeld anonymous turns away from a monolithic notion of unity residing 
in the papacy, and substitutes this with a plural notion that establishes an autonomous 
basis for the secular power through the ordination (Pellens 1963/64). 

5 Nitschke 1969: 47, 56 addresses Brackmann’s idea of ‘Eigenrecht’ and stresses that 
the separation is a vital part of a new notion of government—that a ruler attempts to 
influence the relationship he has with his subjects. 

60 Jordan 1954b: 265. 
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Ullmann stresses the separation it makes between the church and the 
state;°' and Nitschke maintains that the author is proposing a new way 
of conceptualising human beings.? More recent research has reiterated 
these positive opinions— Koch in particular?—but has also added new 
observations regarding, for example, the author's display of tolerance.” 
Szabó-Bechstein stands alone in her negative verdict; she maintains 
that the author failed to recognise the fact that the pope could be the 
head of a centralised organisation without this necessarily entails a 
devaluation of the royal dignity.^ 

The following systematic analysis of the Ldu focuses on the three 
aspects which have been at the forefront in former scholarship in particu- 
lar. However, while the author's critical approach has been generally 
attested to, neither the precise nature of the critique nor its explana- 
tion have been analysed in detail. Furthermore, because this analysis 
is particularly concerned with the public debate, the author's outline 
of the negotiations between the two sides in Gerstungen in 1085 1s of 
great interest: it is one of the few texts in which public-sphere formation 
can be traced in detail. The analysis follows the sequence of the two 
books. Within the books, the arguments are presented in sub-chapters, 
in order to illuminate the different interrelationships underlying the 
arguments which together make up the anonymous writer's discourse. 
Initially, however, a rudimentary overview of the treatise 1s provided, 
to facilitate the understanding of the argumentative structure. 

The treatise opens by addressing the question of the ‘right order’, 
followed by a reference to the papal letter to Hermann of Metz (1081) 


6! Ullmann 1955. 

® Nitschke 1972: 163 claims that to the author, God is no longer present in man, 
a notion that foreshadows the scientific thought of the 12th century (Adelard of Bath, 
William of Conches, and Thierry of Chartres). See also Burnett 1987; Speer 1995. 

5$ In viewing the polemic as the best treatment of the basis of the German kingship 
from the last part of the 11th century, Koch 1972: 45-8 stresses several theoretical 
innovations, all of which deal with the autonomy of the secular power. A first innova- 
tion—the historical priority given to the divinely installed Roman ruler—is linked to 
a second, the inherent goodness of the secular power. Third, the presentation of the 
Imago Dei as referring to the ruler’s capacity as a human lawgiver. A final innovation 
is the promulgation of a theory of the ‘Erbmonarchie’, conceptualised as a realisation 
of the divine mandate. 

% Hartmann 1998: 31; Schreiner 1998: 365. 

9 Szabó-Bechstein 1985: 214. 

° From one perspective, this analysis is an attempt to supplement earlier scholarship 
that, following Affeldt 1969: 313, 315, has neglected to treat the Zdu in a systematic 
fashion. 
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(ch. 1). The first historical argument not only considers the papal use 
of Carolingian history to justify the excommunication and absolution 
of the oath, but also establishes the political ecclesiology used as a 
comparative point of departure throughout the Ldu (ch. 2). In the next 
section, the author addresses the question of the power to bind and to 
loose from a moral-theological perspective (ch. 3), before initiating the 
third argumentative approach, the legal, as the point of departure for a 
discussion of the excommunication (ch. 4). The moral-theological and 
legal discussions of the excommunication are followed by the second 
and third historical arguments, which also address the letter to Hermann 
(chs. 5-6). Only at this point, in the second legal argument, does the 
Hersfeld monk introduce the functional hierarchy derived from moral 
theology (ch. 7), to serve as a backdrop for the final subject considered 
in the first book, namely the release from the oath. The discussion of 
the oath, in turn, consists of a theological as well as an historical argu- 
ment, the latter derived from the papal letter to Hermann (ch. 8). 
While the papal letter to the Metz bishop served as the backbone in 
the first book, the second book opens with the presentation of a new 
opponent, an anonymous monk of Hirshau and his polemic against 
anti-pope Guibert of Ravenna (ch. 9). In the next sections of the trea- 
tise, the author addresses claims stemming from the polemic at regular 
intervals. New in this part of the Ldu are reflections on method (ch. 10), 
discussions of party formation, and concern with near-contemporary 
history. Chapter 11, which attempts to establish the legitimacy of the 
election of the anti-pope, is immediately followed by an outline of 
the papal party; this 1s exemplified by stressing the extent to which the 
party of the 1080s, the most prominent representatives of which were 
Pope Gregory and anti-pope Rudolf, was sustained by the Hirshau 
monk’s textual defence (ch. 12). In the wake of this, the Hersfeld monk 
discusses numerous aspects of the textual and intellectual sides of the 
‘right order’ (chs. 13-14), explicated by the fifth historical argument 
(ch. 15). This theoretical section is followed by a narrative relaüng the 
historical events of the 1080s (ch. 16) and the proceedings following the 
attempts to solve the schism ‘by the use of books’ at Gerstungen (chs. 
17-18). At this point Bernard of Hildesheim is presented as a second 
new opponent (ch. 19). Thus, much of the remainder of the Ldu revolves 
round the anonymous writer's discussion of parts of the Liber contra 
Heinricum IV, first and foremost the view expressed regarding the oath 
and the question of the legitimacy of the anü-pope (21), preceded by a 
section on contemporary history (ch. 20). At the very end of the second 
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book, however, the author considers the notion of rationality and the 
consequent vexing question concerning the relationship between faith 
and reason. Thus, the second book closes by highlighüng important 
aspects of the discussion, once again reserving a prominent position for 
the intellectual as conflict solver on the grounds of this group's ability 
to rationally grasp the ‘right order’ (ch. 22). 


The first book 


1. The prologue 


Although the Ldu lacks a formal prologue, the first chapter of the first 
book has several of the literary characteristics of a prologue, and is thus 
of interest. It not only discloses authorial intentions, but also includes a 
preliminary introduction to the moral-theological concepts that function 
to sustain the coherence of the polemic: ‘unity’, ‘peace’ and ‘love’ (Ldu, 
272).°’ The notions of ‘church unity’ (Augustine)? and its antitheses 
‘forming parties’ (Augustine) and ‘belonging to parties’ (Cyprian) are 
outlined, stressing that it is a graver sin to contribute to the shattering 
of church unity than to practice idolatrous behaviour: while idolatry 
in the Old Testament is punished by the sword, the perpetuation of 
a schism is the path to perdition.? Hence, the author introduces the 
most important concepts, their counterparts, and the moral-theological 
implication of a divergence from unity; he then shifts the perspective 
from a general discussion of the dichotomy unity/party to a more 
detailed consideration of the intentions of those who belong to the 
opposing parties. This deliberate shift is linked to the author's desire ‘to 
write something about the status of the contemporary church’.’”” The 


% For the Augustinian idea of pax, see Bernheim 1964: 29-34; Pelikan 1978: 24—34. 
The author's insistence on love is part of the traditional monastic insistence on ‘knowl- 
edge through love’ (Leclercq 1978). 

°° Müller-Mertens 1970: 295 links the innovative and inclusive view of the church 
to the particular use of terminology in relation to the understanding of the two-sword 
scheme: ‘Aus dem eigenen Kirchenbegriff mag vielleicht resultieren, dass der Verfasser 
bei der Darstellung der Zweigewaltenlehre meist nicht von sacerdotium, sondern von 
ecclesia. spricht." 

®© Utinam voluerint hoc attendere, qui partes in hominibus fecerunt, ut faciunt scindentes unitatem 
ecclesiae, quale flagitium scismatis constat gravius esse quam scelus idolatriae, quoniam legitur in veteri 
testamento idolatria gladio punita esse, scisma autem hatu terrae (Ldu, 272). 

7 “Because of this we find it necessary to write something about the status of the 
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moral-theological justification is then supplemented by a consideration 
of the practical consequences of divergence from unity in the form of 
war and disturbances, with a distinction being made between those 
opposing and those supporting the schism.’! This deduction, which links 
two theoretical pairs by analogy, ends with the author’s introduction of 
Hildebrand and ‘his letter’ as the instigator of the schism.” 

Basically, the dissolution of the ‘right order’ is the author’s prime 
reason for writing, reflecting the transition from a non-institutionalised 
to a semi-institutionalised public sphere, and evident from the fact 
that the writer’s argumentative opponent is a text.” Hence, while the 
epistemological points of departure of both Damian and the author 
of De ordinando pontifice were concrete historical incidents (simony and 
papal election), the text is the departure of the Hersfeld monk. In his 
argument the author first presents two deductive dichotomies—unity > 
‘right order’ and party > schism > war > Hildebrand—and thereby 
connects the abstract outline of ‘party’ and the claim that Hildebrand 
was the instigator of the shattering of Christian unity. By its reference 
to those ‘who belong to parties’ and its stress on the divine punishment 
awaiting those working against ‘unity, peace, and love’, the prologue 
reflects the author’s personal and heartfelt lament regarding the present 
circumstances, but still refrains from using ad hominem rhetoric.’* The 
emphasis on ‘truthfulness’ and ‘sincerity’ prepares the audience for the 


contemporary church...’ (Quapropter necessarium duximus scribere aliqua de statu huius temporis 
ecclesiae. . . (Ldu, 272)). 

7! Diu enim est, quod in regno Romani imperii bella ubique et seditiones aguntur, quod filii a 
matris ecclesiae gremio. distrahuntur; et cum superet in plurimis. discordia, vix in paucis remansit 
concordia. . . (Ldu, 272). 

? “The originator and continuator of this schism was Pope Gregory, also called 
Hildebrand; we do neither affirm nor renounce this, but leave this in secret to divine 
judgement..." (Sed huius discordiae fomes et nutrimentum fuisse Gregorius papa, qui et Hildibrant, 
videtur aliquibus, quod nos nec affrmamus nec renuimus, sed huius rei secretum divino iudicio relin- 
quimus...(Ldu, 272-4)). "Then we want to say something about his letter, which, after 
a careful investigation, is found to be a form of defence of his party. Following the 
word of the holy Bishop Cyprian “the one who does not understand unity does not 
understand the faith of the father and the son and does not deserve life and salvation" ' 
(Tamen dicturi sumus pauca de scriptis illius, ut his ea qua oportet diligentia perspectis, teneatur modus 
defensionis partium ipsius, quoniam, sicut scribit sanctus Cyprianus episcopus, unitatem qui non 
tenet, non tenet Patris et Filii fidem, vitam non tenet et salutem (Ldu, 274)). 

75 The replacement of the early period's non-institutionalised public sphere with 
the institutionalised type in the mid-period led to an emphasis on the necessity of the 
text as conflict solver. 

™ The author never claims that divine punishment was infliced on Pope Hildebrand. 
Walram of Naumburg is one of the few polemicists who claims that the pope's death 
was a divine punishment (Ldl, 2, 286-7). 
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next historical section that addresses the issue of ‘truthfulness’ specifi- 
cally. However, the monk is aware of the self-contradiction implied in 
deducing the existence of an actual party whose members share his zeal 
for the ‘right order’, and therefore simply stresses that Hildebrand and 
his supporters constitute a party and thereby contradict Cyprian.” 


2. The first historical argument: Carolingian history 


Positive evaluations of the Ldu’s historical argument are recurrent (Mirbt, 
Carlyle-brothers, Dempf, Tierney, Leyser, Peters, Robinson),"? although 
Manitius notes chronological mistakes.” Affeldt has compared the his- 
torical description with that of the Carolingian sources in more detail 
and has come to a favourable conclusion.” Beulertz reaches a similar 
conclusion through an investigation of the polemical approach taken 
to the historical examples in the papal letter to Hermann of Metz.” 
Nevertheless, most of this scholarship has not analysed the argumenta- 
tion in a systematic fashion.” Affeldt and Beulertz are two exceptions, 
and so is the analysis of Goetz which will be addressed below. 


7 The use of an intentional argument attests to an acknowledgement of the weak- 
nesses of the deductive method. This is evident on several instances below. 

7 Mirbt 1965: 151 underlines the historical and polemical value of the treatise: the 
rejection of the papacy as a divinely instituted judge was later elaborated by the author 
of the Orthodoxa defensio imperialis and Sigebert of Gembloux. According to Carlyle 
950d: 243, the work is the first critical historical discussion of the precedents of the 
excommunication and the absolution of the oath. Dempf 1929: 191-3 considers it to 
be an extensive historical-political tract that includes important sides of German social 
philosophy based on history and an understanding of contemporary society. Tierney 
964: 75 directs attention to the historical argument used to effectively rebut the case 
of Pope Gregory VII. To Leyser 1965: 46, it is the historical judgement rather than 
the presentation of political ideas that lend force to the author's case. Peters 1970: 
73 refers to the author's ‘remarkable knowledge of Merovingian history’. Robinson 
1995: 302 claims that the author was alone among the polemicists in contributing 
a historical perspective to the debate concerning the deposition of kings. Schubert 
2005: 146 accentuates the author's ‘erstaunlichen Quellenstudien’ in dealing with the 
deposition of King Henry. 

"7 Manitius 1931: 42. 

78 The author is more historical than his opponents and hence is approaching a criti- 
cal historical consciousness, in spite of his subjective approach (Affeldt 1969: 344—5). 

” The author was the only writer to undertake a comprehensive critique of the his- 
torical examples in the papal letter to Hermann of Metz (1081) (Beulertz 1994: 22). 

*'" One reason for this is perhaps that a comprehensive treatment of the author's 
historical consciousness demands that not only the five historical arguments dispersed 
throughout the two books be addressed, but also the interrelations between the five 
arguments and the surrounding moral-theological and legal arguments. 
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The author repeats that the Roman Church is the ‘mother of all 
churches’, adding that the freedom of the Mother is a condition for 
the freedom of her people.?' A letter from Pope Gregory I to Emperor 
Phokas 1s next referred to in order to place the responsibihty for sustain- 
ing this freedom on the emperor (Ldu, 274), in keeping with the tradi- 
tional notion of Libertas Romana.? At this point, the translatio argument 
is introduced, which stresses the continuity between the ‘new Rome’ 
personified by the achievement of Constantine the Great,? and the 
resurrection of this ‘new Rome’ by Pippin and then Charlemagne: 


One reads that Pope Stephen came to King Pippin and asked for protec- 
tion [patrocinium] against the king of the Lombards, Aistulf, and because 
of this decreed that thereafter every king of the Franks was patricius of the 
Romans [patricium esse Romanorum]; for instance, it is stated in the monu- 
ments of Charles: “Charles is by divine will the king of the Franks and 
the Lombards and the patricius of the Romans [patricius Romanorum] .”®* 


The translatio notion is one of two theoretical schemes the author 
employs to guide the interpretation of historical evidence.” The au- 
thor—through the dichotomy old/new—stresses the extent to which 
Constantine®® established the ‘right order’ and the fact that this order, 
which is deeply ingrained in the ‘new Rome’, was transmitted to the 


8! [eitur Romana ecclesia mater est omnium ecclesiarum, quae faciunt unam catholicam ecclesiam, 
et dignitas Romani nominis caput vel domina dicitur populorum, qui pertinent ad ipsam Romam, quae 
cum sit libera, facit etiam, ut sint liberi quotquot sunt sub civilitate sua (Ldu, 274). Early in the 
treatise, the author attests to the importance of the Roman Church as the centre of 
church unity (Pellens 1963: 21). For an analysis of the term, affirming that the reform 
papacy adopted Gelasius’ reading of the term ‘Roman Church’ as the mother of all 
Christians, see Robinson 1995: 259-60. 

82 Damian also posits a link between the freedom of the Roman Church and the 
protection of the emperor (Damian, Letters, 89). See Szabó-Bechstein 1985 for an 
outline of the different views of libertas ecclesiae. 

3 Sed Constantinopolis, quae nova Roma dicitur, tunc erat sedes imperatoriae dignitatis, hoc 
ita ordinante industria et religione. Constantini imperatoris... (Ldu, 274). The passage shows, 
according to Affeldt 1969: 316, affinities with the donation of Constantine (Constitutum 
Constantini, 80). 

9* Unde legitur Stephanum papam venisse ad regem Pippinum et postulasse patrocinium eius contra 
Haistulfum regem Longobardorum ac ipsius patrocinii gratia decrevisse, quemlibet. deinceps. regem 
Francorum patricium esse Romanorum, sicut verbi causa legitur in chirographis de Carolo scriptum: 
Carolus gratia Dei rex Francorum et Longobardorum ac patricius Romanorum (Ldu, 
274-6). The source of the paraphrase is Annales Fuldenses, a. 753. The verbatim quote 
is from a capitulary of Charlemagne (Capit. Karoli Magni, 52). 

3 Perspectives on the notion of translatio imperium include Stengel 1939; Goez 1958; 
Schramm 1962; Struve 1988; Martin 1994; Althoff 1996. 

3 Constantine was the prime example of the virtuous secular ruler throughout the 
early and high Middle Ages; see Ewig 1955; Wolfram 1960; Cowdrey 1997. 


436 CHAPTER SIX 


Franks. Moreover, because unity is dependent upon freedom, which 
the emperor is responsible for, the allotment of the patriciate to 
Pippin is nothing more than a formalisation of this ‘right order’. It 
is then noted that ‘this Charles was the first king of the Franks to be 
ordained as emperor...’,” but that this did not alter the royal status of 
Charlemagne because Pippin had already held the position of ‘mayor 
of the palace’ (maior domus): 


His above mentioned father, Pippin, had also been the mayor of the palace 
[maior domus] of the Frankish kingdom, that is, prefect of the palace and 
wielder of the fullness of the royal power and the office. He was the first 
king elected by the prefects of the royal court and then ordained by the 
holy Archbishop Boniface of Mainz...” 


The translatio argument should be understood in relation to the second 
theoretical scheme, namely the nomen-potestas theory? Together, these 
two theoretical constructs enable the anonymous writer to relocate the 
basis of royal power in a circle of electors and thus to an autonomous 
domain of royal power. The argument operates on two interrelated 
levels. It is used as an historical confirmation of the necessity of coop- 
eration between the two powers, and also as a transpersonal notion 
that transfers the patriciate from the Christian Roman Empire to the 
Frankish Empire. The patriciate, therefore, 1s a formalisation of the 
functional cooperation between the two powers.” The nomen-potestas 
theory however, is introduced in order to delineate the specific royal 


87 Hic est Carolus, qui primus ex Francorum regibus imperator est ordinatus... (Ldu, 276). 

° cuius etiam pater Pippinus, de quo supra dictum est, cum esset maior domus in regno 
Francorum, hoc est praefectus palati, et ad eum spectaret summa regiae potestatis et officii, electus est 
primus ex praefectis palatii in regem atque ordinatus est per beati Bonifacii Moguntini archiepiscopi 
benedictionem. . . (Ldu, 276). Numerous Carolingian sources describe this incident, Annales 
regni Francorum, a. 750; Annales Fuldenses, a. 752; Einhard, Vita Karoli chs. 1-3. 

*9 The theory was first clearly expressed in the approach to Charlemagne's emperor- 
ship. The antithesis between nomen and res, nomen and potestas, shows that the Middle 
Ages tried to distinguish between rulers in terms of behaviour. Thus, the Romans and 
the pope did not give the Frankish king that which already belonged to him; Rome 
conceded the nomen but not the potestas (Beumann 1958: 534). Borst 1964: 45, 49 dis- 
tinguishes three aspects of the nomen theory in the Carolingian period: first, that the 
name is worthless and powerless. A second aspect attributes power to the word, while 
the third invests the theory with a religious dimension. 

” The reference and use of the patriciate is relatively rare amongst the mid- and 
late-period polemicists. In the early period, Peter Damian subscribes to the notion 
(Damian, Letters, 89). Amongst the mid-period polemicists, only Bonizo of Sutri and 
Benzo of Alba refer directly to the patriciate (Heidrich 1984: 146-7). With regard 
to the late-period polemical literature, the conception is only hinted at, but never 
explicitly referred to. 
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power that was not indebted either to the status of emperor or to the 
active involvement of the Roman bishop. Compared to other uses of 
the translatio theory?! it is only Peter Crassus and the author of the De 
investitura episcoporum who come close to the political-theoretical complex- 
ity of the Hersfeld monk. Crassus employs the theory to establish an 
autonomous secular sphere on the basis of Roman law.” The author 
of the De investitura episcoporum constructs an elaborate transpersonal 
translatio scheme that provides the abstract legal notion of ‘lay investiture 
as ancient custom’ with a substantial grounding in the Roman Empire.” 
In contrast, the Hersfeld monk focuses mainly on the Carolingian 
period, and by linking the translatio theory to the historically induced 
nomen-potestas scheme, he is the only polemicist to display more than a 
superficial understanding of the Frankish political structure.?* 

The nomen-potestas theory is then extended by accenting that Pippin, 
in his official capacity as maior domus, was exhorted by the legate of 
the Apostolic See, Bishop Burchard of Würzburg, to transfer the 
royal dignity along with the royal name to his office as maior domus: 


then it appears right and proper that the entire royal dignity and power 
[regiae dignitatis et potentiae] be transferred from Childeric, as heritage con- 
nected with the royal name, to Pippin, who is at this time prefect of the 
palace because of his nobility and virtue...” 


Thereafter, the author explains the papal consent to this arrangement: 


Because Pope Zacharias considered this procedure right [aequam] and 
useful [utilem], he consented to this—and Pope Stephen later confirmed 
this consensus—and Pippin was created king [Pippinus factus est rex] by the 
votes of the community of princes...°° 


?! The author of the Dicta cuiusdam and Guido of Osnabrück display rudimentary 
uses of the franslatio notion. 

9 See above, 5. Peter Crassus and the legal renaissance of the eleventh century 
(c. 1080-1084). 

3 See below, 7. The political-theoretical orientation of the late period: De investitura 
episcoporum (1109). 

% However, the author's translatio notion has little in common with the later curial 
theory (Goez 1958: 97-8). 

95, proinde iustum et idoneum sibi videri, ut ab Hilderico totius regiae dignitatis et potentiae iam 
ex hereditaria. successione privato transferretur regium nomen ad Pippinum, tunc temporis praefectum 
palati, qui pro nobilitate sua atque virtute dignus fuisset. . . (Ldu, 276). 

° Quorum postulationem cum aequam atque utilem Zacharias papa iudicasset, ad ea quae postu- 
labant consensit, atque eiusdem consensus sententiam postea Stephanus papa confirmavit, et Pippinus 


factus est rex communi suffragio principum . . .(Ldu, 276). See Affeldt 1969: 322-3. 
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The use of the nomen-potestas theory and the construction of an 
autonomous secular field based on the election of the princes have 
been noted before.” However, the extent to which the author is also 
dependent on the second source of legitimate power, namely the patrici- 
ate inherent in the translatio argument, in order to take argumentative 
advantage of the nomen-potestas theory, has not been mentioned. The 
author has to develop an argument to counter the claim in the papal 
letter that Pope Zacharias deposed Childeric. This is accomplished in 
two ways. First, the historical evidence is employed to demonstrate that 
Zacharias at best consented to the change of ruling dynasty in 751.” 
Second, the Hersfeld monk has also established that such intervention 
from the pope is not a viable option because of the two-fold basis of 
the secular power. By making the royal potestas dependent on election 
by the princes, and by applying the translatio argument including the 


9 Affeldt 1969: 318 claims that the author is primarily concerned with the election 
of the king and gives less attention to the anointing than the author of the Frankish 
annals. This is probably because the kingship of Henry was justified by heritage and 
divine ordination. The author stresses the right of heritage in an attempt to counter 
the papal use of the example and in order to argue for the mandate to depose a 
king. Thus, the author constructs a link between Lothar and Pippin. This notion of 
elective kingship, however, was only to become a factor in the Staufer period (Koch 
1972: 109). 

» The change of dynasty in 751 is one of the most discussed themes in research 
focusing on the early Middle Ages. Semmler 2003: 161 and Collins 2004: 87 are of 
the opinion that no credible source exists that refers to the anointing of Pippin in 751. 
Moreover, there is no agreement as to what actually happened in the period preced- 
ing the incident (Collins 1998: 33). For an outline of the historical context, see Wood 
1994. McKitterick 1983 claims that the takeover in 751 was less revolutionary than 
what has often been assumed. Scholarship has had a tendency to assume that the laws 
for heritably succession were firmly established, but in the period it was still necessary 
to justify hereditary claims. This is corroborated by the lack of interests on the part 
of historians in the early and high Middle Ages for the incident of 751—as analysed 
by Goetz 2004. Fouracre 2000: 173 underlines that Pippin, after he had become king, 
wielded much the same power as before. Brown 1994: 11—28 remarks that the title given 
to Pippin served to highlight that kingship was an office. According to Collins 1998: 36, 
the evidence to support that Pippin received unction by the hand of Boniface remains 
far from convincing. Angenendt 2004, however, argues that there were two anoint- 
ments, one in 751 and a second one in 754, and that these two incidents initiated the 
line of papal royal anointments that later became a part of the imperial anointment. 
The immediate result, however, is easier to come to terms with, as much scholarship 
accentuates the extent to which Carolingian kingship was given a sacral fundament 
(Funkenstein 1968: 12-3; Ullmann 1969; Halphen 1977; Erkens 1998: 14). More in 
detail, Jarnut 1982 claims that the archbishops played an important part in the proc- 
ess. Becher 1989 observes that the incident was less revolutionary than has often been 
assumed, and instead underlines the gradual process as well as the traditional notion 
of kingship underlying Pippin's kingship. See also Hannig 1982; Becher 1993. 
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patriciate” to create the formal bond to the sacerdotal power, func- 


tional cooperation is integrated as a vital feature of the ‘right order’.!” 


Of perhaps greater importance, however, is the fact that the translatio 
argument conveys the notion that sacral emperorship is associated with 
Constantine and thereby invests the Carolingian kingship with a degree 
of sacrality. In short, the papal argument—that Pippin’s ordination 
as a Christian emperor by the pope implies the subordination of the 
secular power—is undermined because sacral kingship had already 
been attached to the kingly office before Pippin and his successors to 
the Frankish throne were granted the patriciate.!?! This being said, the 
royal polemicists were reluctant to use the patriciate and the reasons 
for this can be gauged by the problems it caused for the argument: 
because the patriciate was initially granted by the papacy, it could eas- 
ily be construed as implying subordination to the sacerdotal power.’ 
Although the Hersfeld monk secularises the notion and thereby evades 
part of the problem, he deliberately refrains from discussing the nature 
of the patriciate. Furthermore, in considering the moral-theological 
implications of ‘right’ and ‘utility’, the author, rather than tracing these 
aspects to the idea of Christian kingship, links them to the function of 
the emperor as the securer of ‘freedom of the empire’.'” This com- 
bination of Roman and Carolingian ideas of kingship’ is evidence 


9 Pippin, Charles, and Carloman were all given the title patricius, the highest secular 
title which the pope could grant. The outline from the Liber Pontificalis is confirmed 
by the Clausula de unctione Pippini. Hence, the Frankish Empire was connected to the 
papacy, and an important precedent for the royal power of the Carolingians was thus 
set forth, see McKitterick 1983. 

10 The translatio theory is also important for constructing an autonomous basis of 
royal power independent of the papacy which does not undermine the anonymous’ 
notion of Christian unity. 

10! "The chain of events led back to the progressive degeneration of the Merovingians 
and the subsequent reinvigoration of a Christian empire is the point of departure for 
the later historical arguments. 

102 The decretists would later use the Zacharias-Childeric-Pippin episode and link 
it with the theory that the empire had been given to Charlemagne by the pope: in 
the translatio of the empire from east to west, lay the confirmation of the deposition 
theory and papal possession of both swords (Watt 1964: 206). 

'® This combination of Christian and Roman emperorship is vital in the political 
theory of the author. It may explain the use of the notion of the res publica, a notion 
that has been taken to reflect shortcomings in the political thinking of the author 
(Leyser, Robinson); see below, Conclusion to the first book. 

10 The author uses terms such as honor, dignitas, and maiestas which are tied to a 
notion of public law and a transpersonal conception of kingship. See Peters 1970: 78 
for a brief analysis of the author’s view of kingship. 
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of the political-theoretical sophistication of the Ldu. Next, the papal 
letter is addressed directly: 


When this is the case, or rather, because the case is like this, the above 
mentioned Pope Gregory, or Hildebrand, falsely claimed that Zacharias 
and Stephen, pious bishops of the Roman Church, from their own power 
deposed Childeric of the kingship and absolved all the Franks from 
the oath they had given to him, despite the fact that the princes of the 
kingdom considered it unworthy to give an oath to a man like the one 
described above. In order to strengthen the partisan allegiance, he wrote 
to Bishop Hermann of Metz and several others and ordered them to leave 
their king because this precedent gave him the power to depose the king. 
“A Roman bishop”, he said, “had deposed a Frankish king not so much 
because of his sin as because of his unsuitability to hold such a powerful 
office, and replaced him with Pippin, the father of Charlemagne, and 
released all the Franks from the oath they had taken to him.”!® 


Basically, induction is employed here to counter the deductive approach 
of the papal letter.?^ A number of sources are referred to in order to 
establish the correct historical context surrounding the Carolingian 
incident, and this interpretation is then juxtaposed with the papal view 
of the incident. The argument, however, cannot be separated from the 
polemical dimension of the narration," and this obviously influences 
the interpretive inventiveness in the historical argument. This said, 
the argument is innovative in several senses. First, the outline not only 


105 Quod si ita est, immo quia ita est, videtur supradictus papa Gregorius, qui et Hildibrant, 


immerito hanc notam imposuisse vel Zachariae vel Stephano, religiosis pontificibus Romanae eccle- 
siae, ut ipsi sola auctoritate sua Hildericum a regno deponerent et absoloerent omnes Francigenas a 
iuramento fidelitatis, quam illi fecissent, cum fortasse ei, qui huiusmodi erat iuxta quod supra dictum 
est, principes regni aliquod iuramentum dare indignum duxissent. Sic enim scripsit inter alia plurima 
ad Herimannum Metensem episcopum, ut corroboraret per hoc animos partium suarum, quatinus 
tuto relinquerent regem. suum, quasi ipse hoc exemplo potestatem. haberet deponere eum. Quidam, 
inquit, Romanus pontifex regem Francorum non tam pro suis iniquitatibus quam pro 
€o, quod tantae potestati non erat utilis, a regno deposuit et Pippinum, Caroli Magni 
imperatoris patrem, in eius loco substituit, omnes Francigenas a iuramento fidelitatis, 
quam illi fecerant absolvit (Ldu, 276-8). 

10 The letter to Bishop Hermann of Metz (1081) is deductive in its approach. 

107 Affeldt 1969: 323 is correct when noting that the Frankish sources did not provide 
the entire basis of the author's interpretation of the incident of 751. What the sources 
failed to provide, the author added himself. 

108 By first considering the intentions of Hildebrand, and next concluding that the 
aim of the historical argument was to strengthen party allegiance, the moral-theological 
argument is re-introduced. But in contrast to the initial claim that Hildebrand diverges 
from the ‘right order’ and disrupts Christian unity, the critical discussion verifies this 
initial claim by using the letter as a confirmation of the pope’s intention to disturb 
the ‘right order’. 
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undermines the papal view of Carolingian history, but also explains 
why the advocated alternative interpretation is valid.'” Second, by 
presenting the evidence before establishing the two theoretical schemes, 
the anonymous author ensures the relative objectivity of the historical 
presentation. Third, the displayed sense of inductive logic is exceptional 
amongst the polemical writers.''’ Fourth, the inductive approach also 
contributes to keeping any subjective outbursts directed at the oppo- 
nent out of the historical narration. However, several aspects of 
the historical argument can hardly be called innovative from a modern 
perspective. First, although the conclusion is not given a priori, the 
discussion is dangerously close to tautological reasoning. Second, the 
author does not apply the same critical judgement to his own sources, 
but is satisfied with simply presenting historical evidence to counter a 
singular statement by Hildebrand. This being said, it must be borne in 
mind that source criticism was an alien concept to the polemical writers, 
and that major contemporary canonists, including Anselm of Lucca!!! 
and Alger of Liége,'" failed to scrutinise their historical sources. Even 
the towering intellectual figures Anselm of Canterbury? and John of 
Salisbury''* did not bother much about conducting historical investiga- 
tions. Neither did other representatives of the bloom of Latin historiog- 
raphy in England in the twelfth century such as Orderic Vitalis!" and 
Henry of Huntingdon.''® William of Malmesbury is one exception; he 


109 This is a general tendency in the mid- and late-period polemics. 


Guido of Osnabrück and the author of the Dicta cuiusdam use inductive histori- 
cal reasoning, but neither approaches the sophistication of the inductive reasoning of 
the Hersfeld anonymous. 

!! Knox 1972. 

112 Kretzschmar 1985: 67. 

13 Anselm’s use of a specific historical method to the solution of certain theological 
and philosophical problems was generated by the difficulties with which a few specific 
Issues presented him (Evans 1981: 208). 

!* [n the prologue of his historical work, the Historia pontificalis, John refers to the 
importance of written sources (Historia pontificalis, 2-3), but refrains from discussing the 
validity of different historical sources as well as the relationship between written and 
oral sources with regard to credibility. For more details on John's historical approach, 
see Chibnall 1956, 1984. 

!5 [n book IX of the Historia Ecclesiastica, Orderic copies the crusading story of 
Baudry of Dol without checking its veracity by other written sources. For an analysis 
of his historical approach, see Marjorie 1980. 

!^ Aside from some general comments on the importance of studying the written 
sources (Historia Anglorum, 234), and a complaint about the poverty of sources (Historia 
Anglorum, 136), it is only in the ninth book— dealing with miracles—that Henry displays 
a critical element, demanding them to be ‘fully corroborated by well-known proofs and 
trustworthy persons' before he affirms them (Historia Anglorum, 622). 
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developed criteria for establishing the reliability of texts and was able to 
criticise a source on the basis of its content and in relation to its histori- 
cal context!" Another exception is Otto of Freising, who also displayed 
a similar critical approach.!'? Third, while the Hersfeld monk offers a 
constructive historical explanation as to why Hildebrand's interpretation 
has to be wrong, no effort is made to contextualise either the letter to 
Hermann of Metz or his own historical narrative. Hildebrand's false 
interpretation is explained as being a result of his initial characterisation 
of these intentions as endemic to unity and peace. As such, the aim of 
the whole historical section 1s primarily to prove a tautology. 


3. The question of the power to bind and to loose 


The second theme addressed concerns the power to bind and to loose 
(ch. 3) and includes the first part of the discussion of the oath, which 
is generally considered to be one of the best analyses.!'? The letter to 
Hermann is the point of departure.'” Basically, by juxtaposing the his- 
torical argument with the moral-theological scheme, the author creates 
an interpretive link between the historical and the theological sections 
of the papal letter: the reference to Matt. 16.18-19 conceding the 
keys to Peter is followed by the famous rhetorical question: ‘Are kings 
excepted here or are they not of the sheep which the Son of God has 


17 This approach is first and foremost evident in the Gesta Pontificum Anglorum and 
the Gesta regum Anglorum, and less so in the Historia Novella. However, the methodologi- 
cal consistency of William can be questioned, since he is highly selective (and quite 
random) in his use of a critical method. In this respect, the high appraisal of William's 
historical approach by Thompson 1987: 18-20 is a bit exaggerated. 

"8 Otto discusses the veracity of his own sources as well as those used by other 
writers on numerous places in the Chronica sive Historia de duabus civitatibus. He also 
offers a strikingly modern explanation for why former historians have given conflicting 
accounts: “These conflicting accounts of historians resulted, I think, from the fact that 
since men's intellectual abilities had begun to grow and to keep pace with the glory 
of empire, as a result, when the imperial authority was transferred to the Franks and 
men's sympathies were divided upon the physical divisions of the kingdom, the writ- 
ers extolled each his own state as much as he could with the aid of his transcendent 
abilities’ (Quam scriptorum varietatem ex hoc accedisse arbitror, ut, dum translato ad Francos imperio 
cum imperiali gloria crescere simul cepissent et ingenia, divisoque regno divisi fuissent hominum animi, 
tantam quicum suam rem publicam fecerunt, quantam eam preclaris ingenus extollere potuerunt (Otto 
of Freising, Chronica sive Historia de duabus civitatibus, 278)). 

!9 See Mirbt 1888: 112. Affeldt 1969: 335-6 claims that the treatment of the oath 
is the most elaborate discussion of the theme in the polemical literature. 

12 In contrast to the historical argument, which presented the textual counterpart 
as a conclusion that contradicted inductive established premises, the section from 
Hildebrand's letter is put forward at the outset. A more deductive approach is thus 
visible. 
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committed to St Peter?! This divine attribution of the power to bind 
and to loose to Peter’s successors caused the royal polemicists a lot of 
problems.'? The reasoning behind the argument is simple and effective: 
a non-specified ontological definition of the power of the Roman See 
is coupled with dialectical reasoning: if kings are not affected by the 
power to bind and to loose, they are not part of the Christian society 
and are thus not to be regarded as Christian kings. In countering this 
argument, the Hersfeld monk applies two strategies. The first elaborates 
on the already introduced functional differentiation between the two 
powers and prerogatives of the secular power by quoting Leo I, Gelasius, 
and Rom. 13.1—2.' In addition to this negatively defined functional 
differentiation, the next passages offer a positively defined delineation: 


earthly power (iudicem mundi) is depicted as being in a position to punish 
‘those who transcend the area of ecclesiastic leniency’,'** whereas the 
mandate of the spiritual sword is restricted to the use of God's words 


(verbum Dei) (Eph. 6, 17).!°° This commonplace royalist presentation of 


?! **For that we may say a few things about many", he said, “who does not know 
the voice of our Lord and Saviour Jesus Christ who says in the gospel: You are Peter, 
and upon this rock I shall build my church, and the gates of hell shall not prevail against it. And 
to you I shall give the keys of the kingdom of heaven; and whatsoever you shall bind upon earth 
shall also be bound in heaven, and whatsoever you shall loose upon earthy shall also be loosed in 
heaven. Are kings excepted here or are they not of the sheep which the Son of God 
has committed to St. Peter?”’ (“Ut de multis, inquit, pauca dicamus, quis ignorat vocem 
domini ac salvatoris nostri lesu Christi in euangelio dicentis: “Tu es Petrus, et super 
hanc petram aedificabo ecclesiam meam, et portae inferi non praevalebunt adversus 
eam, et tibi dabo claves regni caelorum, et quodcumque ligaveris super terram, erit 
ligatum et in caelis, et quodcumque solveris super terram, et in caelis erit solutum? 
Nunquid hic reges excepti sunt? aut non sunt de ovibus, quas filius Dei beato Petro 
commisit?” (Ldu, 278)). 

1? The quoted section from the papal letter is one of most well-known passages; 
see for instance the Disputatio vel defensio Paschalis papae (Ldl, 2, 664). 

15 The author first quotes Pope Leo I who outlines the importance of the secular 
power’s protection over the spiritual power (Ldu, 278). Gelasius’ notion of the two 
swords, each having particular functions in sustaining Christian unity is then addressed 
(Ldu, 278). The anonymous concludes by quoting the Apostle Paul's words that who- 
ever sets himself up against the divinely instituted powers is resisting the God-given 
order (Rom. 13.1; 1. Tim. 2.2-3; Rom. 13.2): Qui autem resistit potestati, Dei, inquit, 
ordinationi resistit (Ldu, 280). 

124 ‘From these apostolic words it is apparent that God did not order every crime 
to be punished by the superior leader of the church; those that transcend the area of 
ecclesiastic leniency are punished by the earthly power’ (Ex his certe apostoli verbis apparet 
ordinasse Deum non per antistites et ecclesiarum principes omma crimina vindicari, sed ea, quae excedunt 
districtionem ecclesiasticae lenitatis, vindicari per iudicem mundi (Ldu, 280)). 

125 Sacerdotale enim iudicium non habet nisi gladium spiritus, quod est verbum Da...(Ldu, 


280). 
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the two-sword theory stressing the obedience to the secular power"? is 
then supplemented by two historical analogies. ‘The first describes the 
destiny of the heretical Emperor Anastasius—death by divine judge- 
ment in the form of a lightning strike (Ldu, 282)—and concludes: ‘If a 
pope is now speculating about deposing a king of his people | principem 
populorum], this equals starting a fire that will lead to the destruction 
of the church." This historical example specifies the legal limits of 
the spiritual and the secular swords, forbidding wielders of the spir- 
itual sword to depose a lay ruler since this would destroy the divinely 
ordained ‘right order’. However, the historical analogy only specifies 
the notion of divine punishment and as such refers back to the initial 
presentation of party formation. After another commonplace royalist 
argument, ‘render to Caesar’,!”® the author reminds the audience of 
Hildebrand’s false historical interpretation: that Zacharias deposed 
Childeric (Ldu, 284). Compared to the first historical argument, the 
Hersfeld monk now adds a symbolic dimension to Pippin’s royal power 
by accentuating that ‘he was found worthy of being crowned by the 
monk tonsure as well as with the royal diadem.’'” 

The issue of the power to bind and to loose is initially discussed 
in an abstract way, ascribing negatively and positively defined legal 
jurisdictions to the two swords, and then relating them to Hildebrand’s 
reading. In other words, the claim that Zacharias deposed Childeric and 
replaced him with Pippin is proved false on empirical grounds: such 
an act is legally impossible in terms of the procedures for the election 
of a king, and contradicts the functional scheme. The discussion also 
introduces a systematic attempt to undermine the papal primate by 
juxtaposing historical and moral-theological arguments. Like Guido 
of Osnabriick,'*° the author is not only seeking to qualify the power 
to bind and to loose by appealing to discretion, but also to curtail 
the power residing in the papal primate by situating it in a functional 


126 Morrison and Mommsen 1962 claim that the Ldu shows that the royal interpre- 


tation of the Gelasian doctrine of the two swords was not quite understood either by 
the royal chancery or by the author in the period. 

77 Quaerit autem nunc aliquis pontificum deponere principem populorum, quod est excitare quasi 
incendium ad destructionem ecclesiarum (Ldu, 292). 

18 Reddite quae sunt caesaris caesari et quae sunt Dei Deo... [Matt. 22.21] (Ldu, 
282). 

129 pro eo quod videbatur fuisse dignior coronari tonsura monachi quam regio diademate (Ldu, 
284). 


130 Guido of Osnabrück's historical argument is treated below. 
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scheme as well as in relation to a hierarchy of authorities. Later in 
the treatise, these two aspects of the redefinition of the papal primate 
are discussed in terms of an episcopalism derived from Cyprian. In 
summary, the author questions the possibility of deposing an emperor 
on account of papal prerogatives. In this he is correct: a clear right of 
deposition was not established until 1215, and then it was based on 
the heresy-clause.?! 

The third analogy compares King Henry IV with Pippin, stressing 
Henry's royal descent, his election by the people, and his idoneity (Ldu, 
284). Thereafter, the king is compared to Childeric. In contrast, King 
Henry is described as not only having the ‘fullness of royal power’, but 
also as being the most suitable candidate for the office of the ‘Roman 
emperorship’ (Romano imperio) in the entire ‘Frankish realm’ (Francorum 
regno). According to the author, this is confirmed by the ‘suitability’ 
(idoneitas) of the king, as well as by the fact that the almighty God has 
been on his side in the seventeen-year-long civil war (Ldu, 284). Hence, 
the author employs his earlier historical argument to substantiate the 
abstract notion of the rex iustus in relation to Henry. In order to establish 
the other side to the unity/party dichotomy, the author focuses again 
on Hildebrand as the instigator of the schism: 


His enemies were those who once had promised him fidelity through oath 
as Is customary; those who, in order to strengthen the above-mentioned 
party of Pope Hildebrand, had made two attempts to invade the king- 
dom of the king; one by one, the first [Rudolf of Rheinfelden] died in 
combat, while the other [Hermann of Salm] suffered a miserable death 
in an attempt to lay siege on a castle. '? 


Argumentatively, this passage serves to relate the concept of the ‘right 
order' to the contemporary issues of contention, while still using the 
historical confrontation with Hildebrand as a structuring device. Thus, 


15! For general overviews of the deposition of secular rulers, see Hageneder 1963; 
Schubert 2005. Innocent IV, the mastermind behind the theory of the plenitudo potesta- 
lis, based it on the fact that the pope possesses in potency all legitimate power within 
Christian society. The potency is actualised when the power exercised by a Christian 
ruler is seen by him as coming from the church. See Muldoon 1966 for an analysis 
of the canonists’ treatment of the legitimacy of the secular power. See also Tierney 
1968; Hageneder 1976. 

132 Hostes quippe eius erant, qui iuxta regium morem sacramento ei fidem aliquando promiserant, 
qui pro eo ad confirmandas supradicti papae Hildebrandi partes duos potius invasores regni quam 
reges, unum post unum, super se constituerant, quorum unus in praelio cecidit, alter in expugnatione 
unius castelli miserabiliter occubuit (Ldu, 284). 
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the historical example of Anastastus—focusing on the moral-theological 
consequences of transgressing the functional scheme—is given con- 
temporary relevance by referring to the destinies of the two anti-kings, 
Rudolf of Rheinfelden"? and Hermann of Salm.'** By stressing the 
perjury committed by the anti-kings, the anonymous writer evokes the 
above outlined divine punishment of those who misuse God’s name, 
and thereby side-steps the problems that would have arisen from a com- 
parison of a heretic king and two Christian anti-kings. The comparison 
of King Henry with Pippin and Childeric!” repeats the criterion of 
suitability, ? while the juxtaposition of the terms ‘Frankish realm’ and 
‘Roman Empire’ attests to a translatio of the Carolingian idea of the 
Roman Empire to King Henry. Accordingly, the historical argument 
employed in the cases of Childeric and Pippin is also valid in the case 
of King Henry: it is legally impossible for a Roman pope to depose a 
Roman emperor. Finally, the passage specifies party, strengthening the 
impression that Hildebrand was the ‘instigator and continuator’ of the 
schism. The proof of this is offered by historicising the moral-theological 
chain of causation: a destruction of unity entails resistance to the ruler 
and is punished by God. However, at this point"? the author does not 
present any evidence of Hildebrand’s role as instigator in the creation 
of the anti-kings, or of his responsibility for the German civil war? 

In chapter 4 Hermann of Metz is addressed directly (Ldu, 286). 
After repeating the problems associated with using the example of 
Childeric to justify the right to depose a secular ruler (Ldu, 286), the 


133 Rudolf of Rheinfelden, duke of Swabia, was elected anti-king on 15 March 
1077 and was mortally wounded at the battle of Hohenmólsen-on-the-Elster on 15 
October 1080. 

134 Count Hermann of Salm was elected anti-king by the German opposition to 
King Henry IV at Ochsenfurt in August 1081 and remained anti-king until 1088. 

5 Müller-Mertens 1970: 301 underlines the author's focus on Carolingian history, 
exemplified by the only contemporary reference to King Henry as rex Francororum. 

136 According to Robinson 1999a: 314, the example of Childeric III was the basis 
for the development of the theory of suitability as applying not only to papal vassals, 
but to all secular rulers. 

77 The empirical side of Pope Hildebrand’s atrocities is dealt with in detail in the 
second book. 

'88 The polemical literature of the last half of the 1080s discussed the subject of 
war at length, particularly in relation to the civil war in Germany. The most elaborate 
presentations of the secular activities of the pope are found in the writings of Wenrich 
of Trier and Guido of Ferrara. From the treatment of Guido of Ferrara and the 
author of Ldu, it looks as though the view of the pope as an instigator of the German 
civil war was taken for granted in the period. Thus, it was not so necessary to provide 
evidence for the association with the anti-kings. 
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author qualifies the use of this power given to St Peter (Matt. 16. 
18-19) by subordinating the mundane manifestations of this power to 
the commands of God: 


It 1s true that the Lord gave Peter, and through him his holy church, 
the power to bind and loose, but only the sinners’ oaths, and not that 
he should loose the commands of the holy scripture and that he should 
bind the word of God..." 


First, the author establishes a hierarchy of authorities in which the power 
delegated to the Apostle Peter is secondary to the ‘sacred scriptures’ 
and to the ‘word of God’. Hence, the legitimate use of this power 
is judged against the very same authority that created the potestas in 
the first instance. 

The second qualification consists of linking the discussion of 
the excommunication to the question of the oath. Like Guido of 
Osnabriick’s innovative approach a decade earlier, this juxtaposition 
makes it possible to circumvent the ontological argument and employ 
scriptural and patristic evidence to address the consequence of the 
excommunication, namely perjury. In this case, the juxtaposition also 
specifies the authoritative hierarchy invoked in the treatment of the 
power to bind and to loose. The anonymous author offers scriptural 
evidence that highlights the gravity of misusing God's name:!? an oath 
sworn in the name of the almighty God cannot be dissolved without 
misusing God's name.'** The focus is then shifted from the formal 
aspects of the release of the oath and the misuse of God's name, to 
the personal consequences of breaking an oath. Consistent with the 


139 Verum etiam certum est, quod dominus beato Petro et in ipso sanctae ecclesiae dederit ius ligandi 
atque solvendi, sed vincula peccatorum, non ut solveret sacramenta divinarum scripturarum, neque ut 
ligaret Dei verbum... (Ldu, 286). 

10 sicut ait apostolus: verbum Dei non est alligatum [2. Tim. 2.9] (Ldu, 286). 

^! Affeldt 1969: 337 remarks that the terms iusiurandum and sacramentum are used 
interchangebly, both denoting a postestas only within the religious sphere, and thus 
cannot justify the release of a secular oath. 

2 See above, 4. Gebhard, Wenrich, Manegold, and Guido: debating the papal 
letter to Hermann of Metz. 

13 Through Moses God prohibited the children of Israel from misusing his name. 
The author quotes Ezekiel (17.15, 19), the Apostle Peter (Matt. 5.18-19), Augustine’s 
De sermon Domini in monte (1. I. C. 17, 51), Matthew (5.33-37), and the Apostle James 
(Iac. 5.12) (Ldu, 286-8). 

1 Affeldt 1969: 339 notes quite correctly that the anonymous is aware of the fact 
that the New Testament mentions the release of the oath. 
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tendency to personalise the narration in terms of divine punishment,'” 
the author remarks that death was the punishment suffered by King 
Zedechia for the oath he had sworn to the king of Babylon (Zdu, 290), 
and then quotes 1. Cor. 6.9: "The perjurers do not belong to God's 
kingdom.''*? Thus, the focus has shifted to individuals (periuri) breaking 
oaths, and the consequence for perjurers: exclusion from the kingdom 
of God. None of these aspects are new, but they specify the moral- 
theological idea of divine judgement and punishment. 

This reasoning undermines the authoritative premises of the papal 
notion. The ramifications of the primate are qualified by introducing 
the criterion of necessity, and by subordinating the legitimate use to 
precedents of the ‘sacred scripture’ and the ‘word of God’. In addi- 
tion, through the focus on the passage ‘transferred to his successors’, 
the anonymous writer portrays Pope Hildebrand as breaking with the 
divinely ordained ‘right order’ by introducing an innovation in the 
unqualified power to bind and to loose.'*’ This interpretation is con- 
vincing because the writer demonstrates that the papal innovation 
is premised on a literal interpretation of Matt. 16.19. Furthermore, 
the interpretation is indirectly linked to the general moral-theological 
scheme in which the concern with necessity and utility refers to the 
initial lament over the dissolution of Christian unity: Christian society 
must be purged of sinful elements as a necessary and useful remedy for 
re-establishing Christian peace and utility. The argument, then, has a 
logical coherence based partly on this discussion of the power to bind 
and to loose, and partly on the initial presentation of King Henry as 
rex iustus and as a ‘wielder of the fullest royal power’. In short, only 
sinners can, on the grounds of necessity and utility for the preservation 
of unity, be excommunicated. However, because the king is portrayed 
as the ‘best possible candidate for the throne’, a point proved by the 
sorry destiny of his opponents, the German emperor could not be a 
sinner. 


15 [n the first part of this section, the author uses the destinies of the anti-kings to 


personalise the narration. 

"©" Periuri quippe regnum Dei non possidebunt, sicut dicit apostolus...(Ldu, 290). 

47 The phrase ‘are kings excepted here?’ from the letter to Hermann has thus been 
inverted and directed at the perjurers in order to outline their destinies: their exclusion 
from the kingdom of God. 
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The Hersfeld monk has delivered a strong counter-argument. 
However, four weaknesses should be noted. Although the qualification 
of the power to bind and to loose in relation to necessity is defined in 
accordance with the author’s notion of Christian unity, the criteria for 
the legitimate use of this power are not specified. Hence, the entire 
argument harks back to the question of whether one agrees with the 
given definition of the ‘right order’. Moreover, in relation to the lack of 
precise criteria for distinguishing between a just and an unjust excom- 
munication, the author neglects to consider the theoretical ramifica- 
tions of an unjust excommunication. Second, although it is clear that 
the Hersfeld monk considers an unjust excommunication invalid, the 
qualification in terms of an authoritative hierarchy begs the question 
of the possibility of deposing a pope. The author is silent on this mat- 
ter until he later addresses the heretical status of Pope Hildebrand as 
justification for the deposition. Third, the argument lacks an analysis 
of the circumstances of Pope Hildebrand's dissolution of the oath. The 
argument simply follows the letter to Hermann, and the attribution 
of the re-interpretation of Matt. 16.19 for the present circumstances 
by analogy eschews any form of contextualisation. Fourth, the author 
fails to capitalise on the notion of a secular source of royal power. In 
fact, the conclusion to the present chapter, in which the concept of 
res publica 1s presented, could have established the basis for a powerful 
argument which would have established the general concern for util- 
ity of the realm as one important element in the functional scheme 
based on the ‘render to Caesar’ phrase. By so doing, the author would 
have been able to delineate the border between the secular and the 
sacerdotal powers within a common Christian unity more accurately 
and hence specify the necessary and useful purposes in relation to the 
specific rationale of each sphere. Because the term res publica is used in 
its original transpersonal sense—in contrast to the personal-functional 
use of the term rex—the failure to capitalise on this understanding attests 
to the political-theoretical limitations of the functional scheme. When 
the people are first addressed (ch. 5), it is only to stress the binding 
commitment of an oath given to a king. Hence, the writer’s concern 
with the people is similar to that of other polemicists,'? none of whom 


“8 The passage ‘fear God and honour the king’ (Deum timete, regem honorificate), is 
followed by two long scriptural quotes ending with a repetition of Rom. 13.1: ‘there 
is no authority but by act of God’ (Non enim potestas nisi a Deo (Ldu, 292)). 

149 For instance Peter Crassus, Guido of Osnabrück, and Guido of Ferrara. 
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conceptualised the people as a possible source of secular political 


power,” insisting instead on the importance of obedience.'*! 


4. The first legal argument related to the excommunication 


The discussion of the excommunication is characterised by the use of 
a number of interrelated arguments, some of which are new, while 
others are derived from the analysis of the power to bind and to loose. 
The letter to Hermann of Metz is one pole in a scheme where three 
arguments—legal, historical, and moral-theological—are used to scru- 
tinise the excommunication of the king, and to establish general rules 
for employing this sanction: 


Notice what is told of this Pope Hildebrand: he received a letter from 
his [the king's] enemies [hostium suorum] and then excommunicated him 
on basis of this, while the holy canons state that persons who yesterday 
or the day before yesterday were considered enemies [inimici] can act 
as neither accusers [accusatores] nor witnesses [testes]; nor can one person 
accuse another person on the basis of written testimony when the accused 
is absent and cannot hear the accusation of his adversary.!? 


King Henry's journey to Italy (1076) to seek reconciliation with the 
pope is outlined.? As in the royal letters, the king is portrayed as a 
repentant sinner, acting as a rex iustus who is received back into the 
church (Ldu, 294). Since there is no doubt as to the good intentions 
of the king, the pope is portrayed as instigating a scheme in which 
anti-king Rudolf of Rheinfelden was to be enthroned while the king 
was in Italy: “When the king returned from Italy, he found a new king 
[novum regem| and enemies, the number of which had increased largely 


50 "This source of political power only emerges in late-period polemics; see below, 
7. The political-theoretical orientation of the late period: De investitura. episcoporum 
(1109). 

11 Funkenstein 1938: 25 observes that Old Testament-examples are used to dem- 
onstrate the necessity of total obedience to the secular ruler. From another perspective 
dealing with the moral-theological implications of sin, Stürner 1987: 127 reaches the 
same conclusion, noting the frequent use of Rom. 13. 

152 Ecce enim idem, de quo agitur papa Hildebrant suscepit aliquando in accusatione regis scripta 
hostium suorum, et proinde excommunicavit eum, quandoquidem sacri canones constituant, non posse 
aliquos, qui ante hesternum diem aut nudiustertius inimici fuerunt, vel accusatores vel testes fieri, nec 
debere per scripta ullius accusationem suscipi, nec accusatorem absente adversario audiri (Ldu, 294). 
Pseudo-Isidore, Decretales, 84. 

153 The source for the outline of the travel to Italy is most likely Lampert’s Annales; 
see Struve 1969. 
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due to his absence...'?* After the anti-king is introduced, the author 
describes in detail Henry as a ‘peace-king’ ( princeps pacis) (Is. 9.6) whose 
intention to re-establish the unity of the church, was hindered by his 
enemies (Ldu, 299). 

The legal argument has three characteristics. First, it is based on 
legal formalities. Two rules—which establish the impossibility of an 
enemy acting as accuser or witness, and of acting in the absence of the 
king—are related to the present case and the conclusion is that Pope 
Hildebrand has transgressed both.'? The second feature is related to 
the extent to which the anonymous writer highlights the importance of 
empirical proof for effectuating the legal reasoning. Hence, the descrip- 
tion of Canossa proves that there was considerable animosity between 
the king and the pope in the period prior to the first excommunication. 
A third function is to reintroduce anti-king Rudolf of Rheinfelden as 
a personification of the papal party.'” The reader is reminded of the 
earlier discussion of the divine punishment inflicted on the anti-king, as 
a result of having made war against the legitimate king. On the negative 
side, the outline focuses on the first excommunication of the king in 
1076, while the letter under scrutiny attempts to justify the second in 
1080. Hence, the animosity between the king and the pope several years 
earlier is not sufficient to verify the status of Pope Hildebrand and the 
king as enemies ‘yesterday or the day before yesterday’. Furthermore, 
the reliance on formalities could have backfired, since both. Bernold 
of Constance and Alger of Liége argued that clear guilt justifies the 
passing of a sentence, even if the accused is absent." 

Canon law is thereafter invoked, reminding the audience that *... no 
one stripped of his property or office can be accused [accusari], sum- 
moned [vocari], led to trial [iudicari], or judged [damnari ]."^* Once 
again, the author focuses on a legal formality that renders a conviction 


154 Rex autem reversus de Italia invenit novum regem et hostes multiplicatos ex absentia sua... (Ldu, 
296). 

155 "This legal argument is no innovation on the part of the Hersfeld monk. Peter 
Crassus applies an almost similar argument in his Roman-law defence of the king, while 
Guido of Ferrara uses the absence of the king as a central premise in his encounter 
with the papacy. Lampert of Hersfeld also refers to the argument. 

156 In order to personalise the argument, the author applies the term regnum that 
refers to the personal-functional element of kingship, whereas he reserves the terms 
imperium and res publica for the transpersonal conception (Müller-Mertens 1970: 296). 

77 Kretzschmar 1985: 56-7. 

158 ut nemo rebus suis aut honore spoliatus possit accusari, vocari, iudicari sive damnari (Ldu, 
298). The source is the Decr. Iuli, ch. 12, transmitted by Pseudo-Isidore, Decretales, 
468. 
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of Henry invalid, if the premise of the argument—that the king was 
stripped of his property or honour—is accepted.'” The reintroduction 
of the anti-king is therefore vital in order to deliver the formal logic of 
the legal argument, since Rudolf of Rheinfelden has been portrayed as 
a usurper of the royal office. However, this part of the legal argument 
also suffers from a chronological mix-up. The author has to prove that 
Henry was dispossessed prior to the verdict. This was not the case 
before the first excommunication in 1076, and its pertinence to the 
second excommunication in 1080 depends on the precise definition of 
the two premises. Basically, because the medieval legal mind operated 
in contrastive terms, the attempt by the anti-king to usurp the royal 
office when the king was in Italy would hardly qualify. ‘The first premise, 
‘stripped of his property’, probably refers to the civil war in Germany 
and the rebellion of the Saxons, as suggested by the later specification 
in terms of property. However, the legal argument is surrounded only 
by general exhortations to unity and peace and thus fails to substanti- 
ate this premise. The third problem with the argument is whether a 
canon-law ruling meant for bishops can be applied to a king. 


When it is the case and agreed upon by Catholics that the canons of the 
holy fathers, which are laid down and sustained by the Holy Ghost, have 
been transgressed, how can the king be put on trial and judged by the 
above mentioned Pope Hildebrand? Not even a person of minor social 
standing can be accused and summoned as long as he is dispossessed of 
his properties or other parts of his office.!^! 


By claiming that ‘this is agreed upon by Catholics’, the author fabricates 
the same opinion that is taken for granted. This common knowledge is 
then contrasted with Pope Hildebrand, who is held personally respon- 
sible for a verdict that is not only contrary to the holy canons, but 
also to common knowledge. The author thus refers to the 'great anger 
felt by secular men [viris saecularibus] when they find out that the holy 


79 Although the conception of ‘spoliation’ was known to the papal chancery, the 
first reported use of the exceptio spolü argument was in the negotiation at Gerstungen- 
Berka in 1085. 

160 Becker 1964: 73 speculates whether the argument was premised on a contempo- 
rary discussion over ‘spoliation’ of church property in Saxon and Thuringia. 

19! Quae cum ita sint et nec inter catholicos reputandi sunt, qui sanctorum patrum canones spiritu 
Dei conditos et totius mundi reverentia consecratos transgressi fuerint, quomodo poterit rex iuxta minas 
supradicti papae Hildebrant iudicari vel damnari? cum nec inferior aliquis possit accusari vel vocari, 
quamdiu spoliatus est rebus suis vel aliqua parte honoris sui (Ldu, 298). 
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canons are misused by church dignitaries...’'°” Moreover, it also adds 
to the rhetorical arsenal by introducing reductio ad absurdum rhetoric to 
the argumentum a minore ad maiore: it is absurd that this legal rule, which is 
valid ‘even for a person of minor social standing’, should not apply to 
the king. Closing this part, the author returns to address Hildebrand's 
intention to ‘strengthen the allegiance to his party.’'°* 

In conclusion, the first three issues raised regarding the excommunica- 
tion—historical, moral-theological, and legal —are complementary. The 
historical argument is based on a political-theoretical scheme derived 
from Carolingian history, and is important for creating an autonomous 
secular power. With regard to the moral-theological analysis, the initial 
approach is formal and amounts to a qualification of the power to 
bind and to loose in terms of a hierarchy of authorities. In the second 
part, however, a different approach is taken as the author addresses 
Hermann in person: the question of the oath is introduced by adjust- 
ing the discourse to focus on the personal implications of perjury. The 
declining level of abstraction evident in the development from the first 
to the second argument reaches a preliminary closure in the third legal 
argument, in which the anonymous author addresses contemporary 
historical incidents and establishes these as the premises for the reason- 
ing. Ad hominem rhetoric is not used. It is left to the audience to draw 
some conclusion on the basis of the arguments put forward, which 1s 
reminiscent of the approaches of Wenrich of Trier and Gebhard of 
Salzburg. The legal argument has contributed two new aspects. First, 
although not quite clear in relation to their empirical premises, the three 
legal formalisms are nevertheless powerful legal elaborations of the 
unjustness of the excommunication of the king. Second, it enables the 


16 Proinde magnum fit scandalum viris saecularibus, quando viderint despici sacros canones ab 
ecclesiasticis dignitatibus . . .(Ldu, 298—300). 

165 This a minore ad maiore rhetoric was set forth by Martianus Capella, De nuptiis, 231: 
Huic insunt modi quattuor: simili, a consequenti, a maiore ad minus, a contrario. The rhetoric 
was also used in the papal letter to Hermann of Metz: the pope's placement at the 
top of the sacerdotal hierarchy was used as an argument for the unquestionable right 
to bind and to loose, and also to present the subordination of the secular to the sac- 
erdotal power. Perhaps it 1s with this in mind that the Hersfeld monk adds the reductio 
ad absurdum rhetoric. The a minore ad maiore rhetoric was most consistently applied by 
Manegold; see Fauser 1935: 47; Hartmann 1970: 110-2. However, also the author of 
the Orthodoxa defensio imperialis took advantage of it (Ldl, 2, 625-6). 

16t “For he wrote the chapter in order to strengthen the allegiance to his party or to 
enlarge the number of adherents... (Huius rei gratia scripsit illud quoque capitulum ad confir- 
mandos animos partium suarum, vel ad multiplicandos homines earundem partium. . . (Ldu, 300)). 
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author to begin his justification of the views of necessity and utility in 
terms of the application of the power to bind and to loose.'? However, 
the contra-factual definition of necessity in relation to Christian unity 
does little to develop the earlier usage. In general, the concern with the 
aspects of the ‘right order’, ‘peace’, ‘love’, and ‘unity’, has a tendency 
to overshadow other arguments, and in this case it partly jeopardises 
the effort to establish the necessary positive criteria for the power to 
bind and to loose. 


5. The second historical argument: the excommunication of Emperor Theodosius 


A second interpretative encounter between Pope Hildebrand and the 
anonymous writer manifests itself in different interpretations of the 
excommunication of Emperor Theodosius. While the first historical 
argument had a predominantly inductive character, the point of depar- 
ture in this case is the pope’s interpretation: 


Pope Hildebrand quoted the holy Ambrose in his letter and claimed that 
he excommunicated Emperor Theodosius because of his sin [...] For the 
holy Ambrose did not divide the church, but thought to render to Caesar 
what belongs to Caesar and to God what belongs to God [Matt. 22.21]; 
he had namely, because of a demand of one of his supporters, forced 
Emperor Theodosius to defend the inhabitants of Thessalonica from a 
serious crime by employing church punishment. '®° 

167 


A quote allegedly taken from the Historia Tripartita'’’ is then cited, 
outlining the legitimate use of excommunication. Because a crime was 
committed against the people by their head (Ldu, 304)—due to the 
emperor's grave misconception of the functions implied by the phrase 
‘render to Caesar...’—the pope had no other option than to use this 
sanction to the common benefit of both parties. After thirty days, 


165 


The outline of the interrelationship between unity, Christian law, and Christian 
society on the one hand, and the extent to which the illegitimate use of the power to 
bind and to loose disrupts this interrelationship as manifested in war, the destruction 
of churches, and disrupted families on the other, specifies the consequences of the 
illegitimate use of the power to bind and to loose, or alternatively, what a legitimate 
use should help to avoid. 

16... quem scilicet sanctum Ambrosium inducit praedictus papa Hildebrant in scriptura sua dicens 
eum excommunicasse Theodosium imperatorem pro culpa sua quadam [...] Sed ipse quoque sanctus 
Ambrosius ecclesiam non divisit, sed ea quae caesaris sunt caesari et quae Dei Deo reddenda esse docuit, 
qui Theodosium quidem imperatorem. compulsum tumultu quorundam, qui ei cohaerebant, vindicare 
Thessalonicensium scelus gravissimum, ecclesiastica coercuit. disciplina. . . (Ldu, 304). 

17 The abridgement of the text complicates the question of the source; see Schmale- 
Ott 1984: 305. 
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however, Theodosius was released from the excommunication, and the 
author describes a regretful emperor who sees the importance of a clear 
delineation between the two spheres: the wielding of the sacraments 
is for the domain of the bishop, while the purple cloth symbolises the 
royal honour (Ldu, 304—6). 

While the dispute over Carolingian history had an empirical and 
a political-theoretical dimension, the political-theoretical element is 
replaced by one of edification. The Hersfeld monk does not deny that 
Ambrose excommunicated the emperor, but rather uses the example 
to introduce a moral-theological criterion for the use of the excom- 
munication. This criterion, moreover, is linked to the functional scheme 
by the render phrase, and to the utility for the ‘right order'.'? In order 
to stress that both parties agreed to this interpretation, the author 
addresses a letter from Ambrose—in which Ambrose refers to the 
‘render to Caesar’-scheme in relation to an encounter with Emperor 
169 —and to Jerome’s remark that the emperor rules over the 
palace while the bishop is master of the church. "° 

The Historia Tripartita is used to undermine Pope Hildebrand's inter- 
pretation. Two different approaches are employed. Initially, the author 
draws upon a different historical source to contextualise the historical 
circumstances of the excommunication: its use is justified in terms of 
a search for harmonious cooperation." Thus, the focus is redirected 
toward the outcome of the incident, namely an understanding of the 


Valentinian 


168 “Notice how useful [utilis] the excommunication was for the church and also for 


Emperor Theodosius; now the discussed letter is used as an example of a necessary 
subversion that separates princes and vassals from the relationship to the emperor’ (Ecce 
illa excommunicatio, quam utilis erat ecclesiae pariter atque ipsi imperatori Theodosio, quae nunc in 
ea, de qua agitur, scriptura prodendi scismatis ponitur exemplo, quo separentur principes vel milites 
rei publicae ab imperatoris sui consortio simul et obsequio (Ldu, 306)). 

19% The quote has not been found, but it might refer to Ambrose, Epistola, 20, 19, 
col. 1041; see Schmale-Ott 1984: 307. 

10 Ad imperatorem, inquit, palatia pertinent, ad sacerdotem ecclesiae (Ldu, 306). 

"| Half a century later, Otto of Freising displays a similar approach to the excom- 
munication of King Henry in 1076: 'I have read and reread the history of the Roman 
kings and emperors, but I nowhere find that anyone of them was excommunicated by 
a Roman pontiff or deprived of his kingdom before this emperor [Henry IV]—unless 
perchance one is to consider as equivalent to excommunication the fact that Philip was 
for a short time placed among the penitents by a bishop of Rome and that Theodosius 
was barred by the blessed Ambrose from the portals of the church on account of a 
bloody and murderous deed’ (Lego et relego Romanorum regum sive imperatorum gesta et nusquam 
invenio quemquam eorum ante hunc a Romano pontifice excommunicatum vel regno privatum, nisi 
orte quis pro anathemate habendum ducat, quod Philippus ad breve tempus a Romano episcopo inter 
penitentes collocatus et Theodosius a beato Ambrosio propter cruentam. cedem a liminibus ecclesiae 
sequestratus est (Otto of Freising, Chronica sive Historia de duabus civitatibus, 304). 
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functionally delineated areas of the two powers, and as such addresses 
the initial functional scheme. The anonymous writer then deduces the 
criterion of utility associated with the general notion of the ‘right order’. 
Furthermore, in order to corroborate this contextualised understand- 
ing, the Hersfeld monk compares the intentional aspect of the pope’s 
behaviour with the reference to one of Ambrose’s own letters. The 
verdict of the Historia Tripartita, is thereby confirmed by providing the 
pope's intentional self-attestation. 

The main flaw in the discussion of the excommunication thus far 
is the failure to specify necessity beyond the vague references to peace 
and unity in terms of counter-factual reasoning. As such, the second 
historical argument substantiates this abstract moral-theological notion. 
The intention underlying the use of excommunication must be to ensure 
Christian unity. This Christian unity is dependant on an adherence to 
the functional scheme. The epistemological link between just intentions 
and the adherence to a notion of the ‘right order’ in terms of functional 
differentiation is discretion. The entire second historical argument can 
be read as a moral-theological point of edification regarding the neces- 
sity of discretion as a third prerequisite for the use of excommunica- 
tion. In other words, Emperor Theodosius did not act in accordance 
with the demands placed on the wielder of the material sword, and 
the just intentions of Ambrose in the use of the excommunication are 
reflected in the re-establishment of the ‘right order’ in terms of unity 
and peace: the utility in using the power to bind and to loose must be 
judged in terms of necessity. 

While the anonymous author’s way of using history has deservedly 
been much acclaimed, in the case of the ‘Theodosius example the author 
is surpassed by Guido of Osnabriick. Like the Hersfeld monk, Guido’s 
basis is the example presented in the letter to Hermann: 


But Hildebrand also outlined this in his letter; because he was not able 
to find such an example among the Roman bishops, he used the excom- 
munication of Emperor Theodosius by Bishop Ambrose of Milan to prove 
that what pertains to a metropolitan bishop certainly also pertains to 
him, as the higher ranking of the two and as bishop of Rome. However, 
because the example 1s corrupted by a lie and 1s therefore unsuitable as 
evidence, nothing from this could be cited to support his claims.'” 


U? Sed idem Hildebrandus in quadam sua epistola, quia a Romanis pontificibus exemplum 
huiusmodi sumere non valuit, Ambrosium Mediolanensem episcopum Theodosium imperatorem excom- 
municasse introduxit, ut ex hoc, quod Ambrosius cuiusdam metropolis episcopus fecerat, sibi maiori et 
velut Romano pontifici. licitum esse probaret. Sed quia exemplum mendatio corrupit et inconvenienter 
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Guido then quotes from the Historia Tripartita to counter Hildebrand’s 
interpretation: Theodosius was, in spite of sentencing 7000 people to 
death without due trial, ‘piously and salutarily persuaded with holy 
tears’. Rather than employing the right to bind, Ambrose convinced 
the emperor to ‘give away the key that God has bound everyone next 
to you with; (Guido, Liber de controversia, 262). Guido thus claims: 


Hildebrand has inconveniently and wrongly made deductions from an 
example from Ambrose, namely that he excommunicated the Roman 
emperor and suspended his subjects from communion with the emperor 
and removed their oath of fidelity to him.!? 


In conclusion, the correct interpretation is given: 


Ambrose did not pass a hostile sentence and by a wordy approach 
attempted excommunication; nor did he release those who had taken 
oath to the emperor from their oath, or absolved him from the imperial 
authority or from his life."* 


Guido, then, takes a fourfold approach to the example. First, a differ- 
ent historical source is used to criticise Hildebrand's reading. Although 
Guido refrains from evaluating the historical credibility of different 
sources, he acknowledges the importance of justifying his preference for 
the Historia Tripartita by contextualising the papal use of the example. 
The second approach amounts to the indirect use of the pope as a 
witness to his own historical argument. By stating that the reason for 
Hildebrand’s use of a case regarding a metropolitan bishop was the fact 
that it was impossible to find an example among the Roman bishops, 
Guido’s initial claim that this was an ‘unheard of incident’ is confirmed. 
Third, the consideration of the pope’s intentions serves as a further 
confirmation of Guido’s alternative interpretation. Fourth, the use of 
the Historia Tripartita questions the mandate of the papacy to excommu- 
nicate the emperor. In a wider perspective, however, it is apparent that 
these criticisms of the papal use of the historical example did not make 


in suam argumentationem assumpsit, nulla ex hoc evidentia probabilitatis propositum suae intentionis 
firmavit (Guido, Liber de controversia, 262). 

U3. [nconvenienter ergo et fallaciter Hildebrandus ab Ambrosio exemplum duxit, ut Romanum 
principem excommunicaret et suos ab eius communione. suspenderet et a fidelitate removeret (Guido, 
liber de controversia, 262). 

U* Quia nec Ambrosius Theodosium, licet tot milium homicidiorum reum, sententia furoris et fastu 
dominationis excommunicare presumpsit nec quemlibet suorum fidelium ab eius servitio aut communione 
suspendit nec ab iuramento, quod ei fecerant, absolvit nec ipsum imperio aut vita privare molitus fuit^ 
(Guido, Liber de controversia, 262). 
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much of an impression; Gratian adopted the example uncritically,'” 
and eighty years later, in 1166, Archbishop Thomas Becket used the 
very same example in a letter to King Henry II." 

Returning to the Ldu, the transition to the papal letter's third histori- 
cal example— Pope Innocent's excommunication of Emperor Arcadius 
(Ldu, 308)—1ncludes the author's second reflection on the polemical 
endeavour: 


It is not our aim to analyse every claim of this pope, but primarily to 
focus on that which strengthens the movement towards schism amongst 
the simple-minded brothers and also what we ourselves by writing and 
others by reading can contribute to remedy this... 


While the prologue was silent on the subject of conflict solution, it now 
emerges as an explicit aim. Rhetorically, the introduction of the theme 
in relation to the treatment of the papal letter is not coincidental since 
it attributes the responsibility for the conflict to the pope and uses the 
letter as written evidence. It also heightens the importance of the her- 
meneutical aspect of the conflict and thereby also of the Ldw.'”* Thus, 
in order to reconstruct the ‘right order’, the false historical interpreta- 
tions that were textually mediated by the ‘instigator and continuator’ 
of the schism had to be repudiated, thereby keeping ‘simple minds’ 
from joining the papal party.!'”” Given this apparent awareness of the 
polemical tenor and the fact that all the different historical arguments 
in the Zdu should be seen as analogies to the excommunication of King 
Henry, it is still striking that the historical discussions are kept relatively 
separate from the case of Henry. The passage also seems to imply that 
the intended audience includes both parties. Those siding with the royal 


U5 Decretum Gratiani, 96 c. 10. 

176 <., St Ambrose excommunicated the great emperor Theodosius for a fault which 
did not seem very great to the other priests, and excluded him from the church...’ 
(Becket, Letters, 82, 338). 

77. Ergo nostri non est propositi singulas illius papae sententias per totum describere, sed tantum ea com- 
memorare, quae videntur praecipue quidem posse simplices fratrum animos ad studium scismatis confirmare, 
quae etiam possunt nos ipsos inde scribentes aut alios legentes in bonum aedificare. . . (Ldu, 308). 

"8 "These themes are treated below in the encounters with the Hirshauer monk and 
in the Gerstungen case. 

19 The rhetoric is an echo of the concern with public opinion and the effects of 
the papal propaganda of the mid-period polemics. Wenrich of Trier refers to ‘evan- 
gelists spreading the papal message’, whereas Guido of Osnabriick wants to ‘enlighten 
the audience’ by presenting the faulty papal historical argument. Guido of Ferrara 
is concerned with the effect of the papal propaganda mediated through legates and 
messengers. 


THE ‘RIGHT ORDER OF THE WORLD’ 459 


party are given reasons supporting the rightness of their cause, while 
the reference to the ‘simple minded brothers’ should be interpreted 
as an effort to influence papal supporters, or at least groups unsure of 
their party allegiance. Thus, the phrase ‘We ourselves by writing and 
others by reading’ hints at the form of public debate in the 1090s. In 
contrast to the early period and much of the mid-period polemics that 
were characterised by writers who often had a keen eye for a public 
that also included semi- or illiterate people at large, the Ldu is in this 
instance more similar to the late-period polemics which were charac- 
terised by a more precisely delineated audience.'®° 


6. The third historical argument: the excommunication of Emperor Arcadius 


The first two historical arguments have demonstrated the use of dif 
ferent historical approaches in the interpretation of the papal letter. 
The first consideration of Carolingian history focused on historical, 
political-theoretical, and polemical aspects, but still managed to 
weld together a coherent narrative. The second historical argument 
displayed a more deductive approach and used different types of 
contextualisation. In the third historical argument the Hersfeld monk 
still employs contextualisations, but he introduces new angles to this 
historical approach. The historical example, which revolves around 
Pope Innocent I's excommunication of Emperor Arcadius, starts with 
a threefold contextualisation: 


One reads that Pope Innocent excommunicated Emperor Arcadius be- 
cause he had consented to the deposition of the holy Bishop John; we do 
not know where this claim originated, but we know for certain that it 1s 
not found in the history of the Roman popes in which the deeds of this 
Innocent are described; nor is it found in his decrees or in the Historia 
Tripartita, where amongst other things we read about his depositions.'*! 


19? The explicit mentioning of ‘writers’ and ‘readers’, the sheer length of the trea- 
p g > g 


tise, and its detailed and moderate approach are powerful indicators of an intellectual 
community that is looking to more constructive approaches; see below, Conclusion: 
The question of audiences and the discourse of the Ldu. 

181 Scriptum est enim, quod Innocentius papa Arcadium imperatorem. excommunicaverit, eo quod 
in depositione sancti Iohannis episcopi consenserit; sed unde hoc assumptum sit, nos quidem adhuc 
incertum tenemus, sed hoc pro certo novimus, quod nec in Gestis Romanorum pontificum invenitur, ubi 
gesta pariter eiusdem. Innocentii describuntur, nec in libro decretorum eius reperitur, nec in Tripertita 
historia, ubi plus quam alibi legimus de illius depositonis sententia (Ldu, 310). See the Liber 
canonum contra Heinricum quartum, ch. 25 (Ldl, 1, 495). 
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Argumentatively, this contextualisation in the form of three different 
historical sources (the Liber Pontificales, decrees, and the Historia Tripartita) 
jeopardises the historical veracity of the papal interpretation. In order 
to further undermine the interpretation, the author first focuses on the 
relationship between the protagonists in the case: Innocent, Arcadius, 
and John. ‘The monk refers to Gelasius’ canonical ruling which states 
that a false conviction issued against a person, according to ancient 
custom, has to be corrected by the same synod (Ldu, 310). ‘This ruling 
is then used to illuminate the logical breaches in the historical descrip- 
tion of the pope. By juxtaposing another passage from Gelasius, one 
describing the bishops who deposed John as Christians, the author asks 
the rhetorical question: 


Moreover, since all the bishops who deposed the above mentioned pope 
were Christians, according to the judgement of the holy Pope Gelasius, 
how did Emperor Arcadius, who only consented to the deposition, come 
to be excommunicated and condemned??? 


Following this analogy, which results in a weak variant of reductio ad 
absurdum rhetoric, the focus is on Arcadius and the intention is to stress 
the implausibility of Arcadius ever having been excommunicated. As a 
devout and pious emperor, Arcadius, together with his brother Honortus, 
had helped to secure the Christian church: 


There are without doubt several privileges of particular importance to the 
church which were provided by Emperor Arcadius; this 1s testified to by 
the Liber christianorum imperatorum de fide catholica.'** Moreover, the church 
did not exclude him from Christian society.'** 


The nine subsequent quotes from the Codex Theodosianus? and the two 
from Pseudo-Isidore are summed up when the author reintroduces the 
criterion in the form of utility in relation to the goal of Christian unity: 
“These few references are taken from the numerous church constitutions 
of the Emperors Honorius and Arcadius and we readily recognise how 


182 Et cum illi praesules, qui deposuerunt praedictum pontificem, sint plane catholici iuxta. senten- 
tiam sancti papae Gelasit, qualiter Arcadius imperator consentiens facientibus ipse meruit specialiter 
excommunicari vel damnari? (Ldu, 310). 

15 The author refers to the Codex Theodosianus, but the first quote is not found; see 
Schmale-Ott 1984: 311. 

184 Certa multa sunt Arcadii imperatoris privilegia quae recipit ecclesia, utpote sibi valde neces- 
saria, sicut. testatur. liber christianorum. imperatorum. de fide catholica, ideoque non repellit eum a 
communione sua (Ldu, 310). 

155 This subsidiary use of Roman law is characteristic for the polemical literature; see 
5. Peter Crassus and the legal renaissance of the eleventh century (c. 1080-1084). 
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important and useful Arcadius was to the church ...'? This flattering 
portrait of Arcadius only relates to one of the two protagonists, and the 
author presents a similar contextualised description of Pope Innocent 
I. The hypothesis that the author is attempting to verify historically 
is that *...it is certain that Pope Innocent, who allegedly should have 
excommunicated him [Arcadius], was aware of and revered the rules 
of the church..." Because empirical proof is apparently unavailable, 
the interpretation of Innocent's behaviour in the papal office has to 
be circumstantial. Hence, one of Innocent's decrees is cited, which 
emphasises that the norms guiding the pope were either based on 
divine precept or on ancient custom.'? In conclusion, the audience is 
addressed anew: 


Pay close attention to the words of the holy Innocent who alone is suf 
ficient to repudiate the letter of Pope Hildebrand; he did not see that he 
contradicted the examples of the holy fathers by the use of this example, 
largely because the intention was to strengthen his own party. "^? 


This double comparison connects the faulty interpretation of Hildebrand 
with a characterisation of the intentional side of the popes. While 
Innocent was a pious pope adhering to custom and divine precedence, 
Hildebrand is judged unworthy because of his use of propaganda to 
‘strengthen his own party’. In short, a textual epistemology is the basis 
for issuing a moral verdict against Hildebrand. It is only in the second 
part of the conclusion that the writer departs from this theoretical 
elaboration and approaches the practical results. l'he pope 1s accused of 
destructing the ‘right order’ by imposing himself on the secular sword 
of vindication, which thereby leads to a multiplication of the divinely 
ordained two-sword order (Eze. 21.14), and thus to the division of the 
Christian people and bishops into parties. 


18 Haec pauca de plurimis constitutionibus ecclesiasticis sive Honorii sive Arcadii imperato- 
rum exempli gratia descripsimus, ut pariter recognoscamus, qualis et quam utilis fuerit. ecclesiae 
Arcadius... (Ldu, 316). 

17, quandoquidem certis manifestum sit indiciis beatum papam Innocentium, qui dicitur eum 
excommunicasse, ecclesiasticas tuxta disciplinam sacerdotum nosse pariter et observasse regulas, quarum 
una vel praecipua est de concordia regum atque sacerdotum . . . (Ldu, 316). 

'88 The quotes are from ch. 23 of Innocent’s decree of the administration of the 
realm, which underlines the importance of adhering to old custom and sustaining 
obedience to God (Ldu, 316). 

19 Notate autem diligentius haec beati Innocentii verba, quae vel sola videntur sufficere contra 
illius papae Hildebrandi scripta, quae ipse non praevidebat posse destrui per ipsa sanctorum patrum 
exempla, quibus contendebat firmare partium. suarum studia (Ldu, 316). 
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The argument, then, starts with deduction, evolves to induction and 
the integration of the anonymous’ political ecclesiology as interpretive 
scheme, before finally ending in polemic. Of the three historical por- 
traits outlined, the description of the relationship between John and 
Arcadius is perhaps the most important from a polemical perspective: 
by employing common-knowledge rhetoric regarding the fact that a 
‘false conviction must be corrected by the same synod’, the Hersfeld 
monk focuses on the basic flaw in the papal reasoning. At this point the 
argument takes on an inductive character; in the subsequent attempts 
to heighten the impression of absurdity regarding this suggestion on the 
basis of canon-law formalities, the writer presents a wealth of empirical 
material to establish the pious character of Arcadius. As in the second 
historical argument, the monk introduces the moral-theological scheme 
and applies and further develops the notions of necessity and utility in 
a theoretical comparison. Thus, the author renders his own reading 
more credible by linking it to the previous two historical arguments in 
which the conception of necessity as part of the ‘right order’ played 
a vital part. The discussion of Arcadius includes elements of deduc- 
tion, and this turn towards deduction is even more prominent in the 
last historical portrait of Pope Innocent. Because the anonymous stops 
short of offering explicit historical proof of the claim that Innocent 
‘revered the rules of the church’, the moral-theological scheme is used 
to specify the extent to which the pope adhered to this universally 
valid notion. Thus, the circumstantial empirical evidence only makes 
sense in light of the scheme. Moreover, this predominantly deductive 
approach enables the author to use Pope Innocent I as an exemplum, 
and the concluding polemical attack establishes the rhetorical antithesis 
Hildebrand/Innocent. The rhetoric is powerful: not only is the pope 
presented in an unfavourable light by comparing his private and public 
faults to a divinely instituted order and ancient custom; in addition, by 
comparing him with Innocent, the anonymous at the same time renders 
the pope’s historical evidence even less convincing, An element in this 
polemical attack is the accusation of the multiplication of the swords 
with reference to Eze. 21.14. The invective refrains from introducing 
new aspects and is more closely related to the anonymous’ ad hominem 
approach taken towards the end of the argument. However, it displays 
a new stage in the rhetorical use of the two-sword theory, linking Peter 
Damian’s early warning against the multiplication of the two swords to 
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Sigebert of Gembloux’s development of the image in relation to the 


accusation that Pope Paschal II had usurped the ‘three swords’.!” 


The second part of the historical argument (ch. 11) 1s introduced by 
six further quotes from Pope Innocent which portray the pope's dedica- 
tion to ‘peace’ (pro pace) and ‘unity’ (unitate corporis):'®' ‘Notice the extent 
to which this great pope, in accordance with other popes, reproved 
anyone who destroyed the divinely instituted powers...’!°? The two parts 
of the argument are then linked to the historical point of contention 
by extending the rhetorical antithesis Hildebrand/Innocent:!” 


The wise reader should carefully note whether the writings of the holy 
Innocent confirm the views of Pope Hildebrand in his claim that he 
[Innocent] had excommunicated and condemned Emperor Arcadius; he 
also claims in this letter—in relation to the deposition of the Frankish 
king—that the holy Gregory in a written decree had stated that “every 
king, bishop, judge, and every secular man of standing that consciously 


opposes this decree will lose the power of his office and his honour".?! 


' In the Leodicensium epistola adversus Paschalem papam, Sigebert remarks: ‘Since the 


apostles have only two swords from the Lord, whence does the pope acquire this third 
sword which he offers to Robert, his armsbearer, against us?’ Sigebert then elaborates 
on the notion of the ‘third sword’; the biblical phrase in which God says to the prophet 
Ezekiel that ‘the sword be doubled and the sword of the killers be made threefold 
[Eze. 21.14]? should not be taken to mean that the prophet will give the third sword 
to the pope. Sigebert applies biblical exegesis and explains that when the gospel speaks 
about a doubling of the sword given to the pope, this refers to the preaching of the 
word of God. The ‘third sword’, however, ‘is the sword of tremendous killing which 
renders me senseless along with Ezekiel. Who does not pine away in his heart that 
the pope, who was anointed to bring life, is girded against us with the third sword of 
the killers" (Zal, 2, 452) Hoffmann 1964: 86 claims that Sigebert develops a criticism 
originally set forth by the ‘helpers’ of King Henry IV: that the pope had usurped for 
himself the ‘third sword’, the gladius materialis. 

9! The quotes are from the collection of Dionysis and Pseudo-Isidorean decrees 
from Pope Fabian and Leo. 

19 Ecce, quomodo talis ille apostolicus aliorumque simul apostolicorum virorum consensus errorem 
eorum, quotquot reprehendunt, potestates a Deo ordinatas, destruxit. . .(Ldu, 318). 

1*3 The juxtaposition of the conclusion to the treatment of the case of Innocent and 
the presentation of the interpretation from the papal letter have the rhetorical effect 
of predisposing the ‘wise reader’ towards the credibility of the fact that Pope Gregory 
I had justified the papacy's notion of the power to bind and to loose. 

194 Proinde lectoris prudentia pariter et diligentia attendat, si cum scriptura sancti huius Innocentii 
sermo Hildebrandi papae conveniat, qui eum dicit Arcadium imperatorem. quasi iudicatum excom- 
municasse vel damnasse, qui etiam hoc addidit, scribens pro regis Francorum deiectione, quod beatus 
Gregorius ita per scripturae suae decretum constituerit, ut, si quis regum, sacerdotum, iudicum 
atque saecularium personarum constitutionis suae paginam agnoscens contra eam venire 
temptaverit, potestatis honorisque sul dignitate careat (Ldu, 318-20). 
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The subsequent discussion displays the monk’s most sophisticated his- 
torical approach, combining a critical use of both religious and secular 
historical sources. First, the writings of Pope Gregory I are scrutinised: 
‘we have not read anything about this earlier in the writings of the great 
church teacher Gregory..." In order to make the existence of such 
a passage seem even less likely, the author then remarks that Gregory 
adhered to the command of the apostle not to resist the secular power 
because those who resist the power also resist God’s declaration to 
render to Caesar what belongs to Caesar and to God what belongs to 
God.!” In addition to the empirical falsification of Hildebrand's con- 
tention, the author demonstrates the lack of credibility of the pope’s 
claim with reference to the general moral-theological scheme in terms 
of contra-factual reasoning: Pope Gregory I would never have achieved 
status as an exemplary pope if he had opposed divine commands. The 
deductive use of the pope as exemplum 1s similar to the use of Innocent 
I in the first part of the argument. 

The second step consists of an examination of secular sources: “What 
kings, I ask, is the quoted passage meant to address? Not the Frankish 
kings or the Roman emperors?!” These two rhetorical questions refer 
on one level to the earlier historical analysis of the Carolingian period, 
and on another level question the lack of specificity in the letter to 
Hermann. In order to strengthen his case, the author contextualises the 
lack of corroboration with secular sources by once again highlighting 
the doubtful veracity of the papal letter: ‘the holy Pope Gregory regu- 
larly referred to the Roman emperor as his master [dominos suos| and 
himself as his servant [servum eorum]; to the Frankish kings as his sons 
| filios suos| and himself their father | patrem eorum].’ In the next passage, 
this harmonious relationship is further confirmed with a quote from a 
letter in which the pope addresses the Frankish king as his son.’ 

The third step introduces additional historical sources since the 
author is unable to find the contended passage or any information at 


19 Cum nihil tale in scriptis illius eximii doctoris Gregorii adhuc legerimus...(Ldu, 320). 

199 De quibus tandem regibus vult ut hoc intelligamus? cum nihil tale in scriptis illius eximi 
doctoris Gregorii adhuc legerimus, qui deferebat honorem cui debebat honorem, sicut docet apostolus, 
qui non resistebat nec resistendum docebat potestatibus, cum resistens aliquis resistat Dei ordinationi, 
qui praecipit reddere quae sunt caesaris caesari (Ldu, 320). 

197 De quibus, inquam, regibus vult, ut propositum illud capitulum intelligamus? nunquid de regibus 
Francorum sive de imperatoribus Romanorum? (Ldu, 320). 

198 Nam cum comperisset simoniacam et neophytorum hereses longe lateque prorsus excrevisse, scripsit 
inter cetera regibus Francorum, sicut legitur in tertio libro de vita ipsius Gregorii papae: Paterno vos 
salutantes affectu petimus, pracellentissimi filii... (Ldu, 320). 
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all to indicate that Pope Gregory was anything but cooperative vis-a-vis 
the secular power:'?? a second letter (Registrum 5, 6) verifies that the 
pope used the terms ‘servant’ and ‘master’ when addressing Emperor 
Mauritius (Ldu, 320). At the same time, the new textual epistemology 
offers the writer the opportunity to outline the intentional side of the 
pope's behaviour. The letter to Mauritius in which Gregory pleads for 
help against the Lombards is the basis for another example of reductio 
ad absurdum rhetoric:?” if the decree had been authentic, it would have 
been more than strange not to use the mandate against the Lombards: 
‘the Lombards were at this time pagans, invaders of Italy and perse- 
cutors of the church; and yet the holy Pope Gregory did not do unto 
them—for fear of God—that which it is claimed he was able to do. . .'??! 
Thus, Gregory’s pious personality, as reflected in the letter to Mauritius, 
is used to undermine Hildebrand's interpretation. 

The third historical argument operates on several different levels and 
employs a host of comparisons in order to substantiate the author's 
re-interpretation of the historical example. Six aspects of the author's 
approach attest to the argument's innovatory, if not modern, character: 
(1) the use of induction; (2) the reference to several historical sources 
linked to three forms of comparison in order to illuminate the same 
historical incident; (3) the diligent naming of the sources in order to 
enable the reader to check the veracity of the author's interpretation; 
(4) the detailed outline of the sources which partly adheres to the credo 
of letting the sources speak. This aspect is a paradoxical result of the 
period’s reverence for authorities; (5) the use of contextualisation in 
order to avoid the most negative results of the uncritical reverence for 
authorities; (6) although the entire argument on one level is structured 
by the moral-theological scheme, the anonymous writer is seemingly 
aware of the chosen method since he informs his audience of the com- 
parative use of the functional scheme. Nevertheless, at least two aspects 


1*9 The papal letters are ambivalent in relation to Pope Gregory T's view on the 


secular power. The letter to Hermann is representative of the general view. However, 
a more cooperative view is evident in the letter to King William of England of 1080 
that allots divine origin to the secular power (Reg 7, 25). In dealing with Gregory’s view 
on the secular power, Markus 1997: 31, 87 claims that Gregory regards ‘authority’ 
in a strictly religious context and that the functions of the secular and spiritual rulers 
were complementary. See also Hipson 2002. 

20 The same literary and argumentative structure was used in the first part of the 
historical argument. 

?" Igitur Longobardi tunc temporis pagani errant et invasores Italiae ac persecutores ecclesiae, et 
tamen ille sanctissimus papa Gregorius noluit pro Dei timore quicquam horum facere, quae supradicta 


sunt posse efficere. . . (Ldu, 320). 
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of the approach are far from modern: First, the critical aspect of the 
approach focuses solely on the interpretation and not on the sources; 
the author does not separate between the historical credibility of the 
different types of sources employed to undermine the interpretation 
of Pope Hildebrand. Second, while the argument is also in this case 
relatively independent of the contemporary incident involving King 
Henry, the polemical tenor is nevertheless unmistakable: the argument 
contains a rhetorical escalation from simple contra-factual reasoning to 
reductio ad absurdum rhetoric. 

This being said, compared to Damian, who is arguably the most 
historical of the early-period writers, the anonymous author is in quite 
a different league. In the Liber gratissimus, Damian discloses his sources 
and often encourages his audience to investigate the matter for them- 
selves.?” Damian also uses contextualisation in his description of Pope 
Anatolius by adding a quote from a papal letter to the general outline. 
On the negative side, Damian fails to contemplate his sources, one or 
possibly two of which are spurious.?? The historical argument in the 
Disceptatio synodalis does not fare any better: in an effort to question the 
right of the secular ruler to participate in the papal election, Damian 
lists twenty-four popes who were elected without the consent of secular 
rulers (Letters, 89, 544—5), and goes on to list twenty emperors who never 
assented to the enthronement of these popes.?* Basically, the success 
of the argument 1s due more to its rhetorical presentation than to the 
historical substance. By framing the historical evidence as a counter- 
factual proposition, Damian forces the opponent into a corner: if the 
historical evidence demonstrating that popes in many cases were not 
installed by the emperor is not accepted, then the legitimacy of twenty- 
four popes is denied. In short, Damian shows that the consent of the 


?? For instance, Damian reports, “The events which I have reported about Silverius 
and Vigilius can be read in part in the synodal decree of the aforesaid Silverius, in 
part in the accounts of the Liber pontificalis (Haec autem, quae de Silverio Vigilioque retulimus, 
partim in synodali decreto eiusdem Silver, partim in pontifical codice digesta leguntur (Damian, 
Letters, 40, 434). 

28 The first is the spurious text of Silverius, the so-called Damnatio Vigiliis transmitted 
through Pseudo-Isidore (Fuhrmann 1973b: 187-8, n. 110-1). The second and more 
doubtful case is the Gesta Polychronii that perhaps belonged to a group of Symmachian 
forgeries (Chapin 1969). In addition, the source of the papal letter of Leo I is probably 
not the register, but Auxilius’ De ordinationibus (Firminger 1925). 

?" “Of which emperor do we read that he ever gave his assent to the election of any 
of these, since at their time we know that Christian princes presided over the Roman 
state?’ (Quis enim regum electioni cuiuslibet istorum suum legitur adhibuisse consensum, cum eorum tem- 
poribus Romanae reipublicae christiani principes prefuisse legantur? (Damian, Letters, 89, 545)). 
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emperor was not necessary for the creation of a pope, but stops short 
of asking whether the historical cases are comparable. 

In an even wider perspective, the range, variation, and sophistica- 
tion of the Ldu can be taken as one expression of the new historical 
mentality emerging in the wake of the Investiture Contest.” Historical 
reasoning has been one of the main concerns in recent studies of the 
polemical literature, and in this context Goetz’s analysis is of particular 
interest. Goetz outlines six characteristics of the polemicists’ histori- 
cal reasoning. He correctly observes that the polemical writers looked 
upon history as a means of cognition, neglected source criticism, and 
deemed the exempla valid only if they were based upon the sources. 
However, the method of the Hersfeld monk does not comply with 
his three remaining characteristics particularly well. Goetz claims that 
history was only considered viable when backed by an authority; that 
the writers largely argued past each other, and that as a result of the 
anachronistic approach, the historical evidence is forced into a priori 
defined schemes.” In the Ldu the author is not content only to repudi- 
ate the exemplum of the papal letter with reference to another exemplum, 
but employs several comparisons to present the correct interpretation 
of the same exemplum. Consequently, it is the interpretation as much as 
the authority used to back it up that renders the argument convincing. 
Moreover, the entire approach indicates a comprehensive understand- 
ing not only of the empirical faults of the papal argument, but also of 
the historical reasoning responsible for the faulty use of the exemplum. 
Finally, the anonymous author avoids the worst pitfalls of anachronistic 
reasoning because he generally separates the historical argument from 
the polemical encounter and because he is concerned with contextu- 
alisation.’” This being said, the writer is still far from the thirteenth 


205 The period has on occasion been characterised as a flowering for historical writ- 
ing. For general overviews, see Grundmann 1965; Brandt 1966; Smalley 1974; Schmale 
1978, 1985; Breisach 1983; Spiegel 1993, 1997a, 1997b. On the writing of history in 
the 11th and 12th centuries, see Spórl 1965; Ray 1974; Sterns 1981; Morrison 1990; 
Mortensen 1992, 1998, 2000, 2004; Vollrath 1991b; Epp 1994; Wolf 1995; Otter 1996; 
Shopkow 1997; Damian-Grint 1999; Ward 2000; Bagge 2001b; Goetz 2002; Sot 2003. 
Recent analyses of German historiography in the period include Ward 1985; Goetz 
1999; Bagge 2002. For case studies of Adam of Bremen and Sigebert of Gembloux, 
see respectively Theuerkauf 1988; Wiesenbach 1986. 

206 Goetz 1987: 61-3. 

207 This is also the case in the two previous historical arguments, particularly in 
the first: the political-ecclesiology derived from Carolingian history is transferred to 
the contemporary scenario by a complex scheme involving the translatio notion and a 
historical comparison between the Carolingian rulers and King Henry. 
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century’s stress on the higher authority of the entire text in contrast 
to excerpts. In sum, the Ldu is a solid early proof of the critical tenor 
of monastic historiography."? 


7. The second legal argument: the functional hierarchy 


After having juxtaposed a passage from the letter to Hermann which 
focuses on the heretical nature of the Frankish kings with the rule to 
‘honour the king’ (Ps. 98.4) (Ldu, 324), the subject of jurisdiction is 
introduced by a quote from Gelasius regarding the fact that the Roman 
Church received the right from God to judge over all other churches.??? 
The new aspects of this argument, however, are derived from a passage 
from Pope Fabian, which states that it 1s legally impossible for the same 
person to act as accuser, judge, and witness. The moral qualities of 
the judge and the witness are then specified in the phrases ‘righteous 
judge’ and ‘truthful witness’ respectively (Ldu, 324): ‘Because this rule 
is observed even by secular judges, how much more carefully should 
it be observed in the disposition of ecclesiastical affairs?’?!° These 
procedural rules are then used to evaluate the excommunication of 
King Henry. Four accusations are made: the first claims that the pope 
broke the divine order by dishonouring the royal power;?!! the second 
stresses that Hildebrand ‘accused the king who honoured the apostle 
without proof of this wicked crime’;?” the third addresses the breach 
of procedure: ‘He was also himself the witness of this accusation 
and did not lead other witnesses; he himself was also the judge who 
excommunicated the king';?? and the fourth refers to the papal letter 
as evidence for animosity: *...he also wrote...that he himself was 
an enemy of the king’.*!* Next, the author notes that church decrees 


28 On monastic historiography, see Chenu 1979: 162-202; Leclercq 1979. 

209 Ecce enim sacrosancta Romana ecclesia fas habet iudicandi de omni ecclesia (Ldu, 324). 

?^ Quae cum observari soleant in saecularibus quoque iudiciis, nonne mullo magis debent observari 
in dispositionibus ecclesiasticis? (Ldu, 324). 

?! Hoc Fabianus papa scripsit et docuit, et hoc Romana ecclesia quasi divini Petri voce firmatum 
tenuit, donec ille papa Hildebrant omnia conturbavit, qui regiam potestatem, quam utpote a Deo 
concessam defendit catholica ecclesia, multum per omnem modum inhonoravit (Ldu, 326). 

?? Regem enim, quem honorificari apostolus praecipit, ipse de pessimo crimine accusavit, quod 
non probavit (Ldu, 326). 

?5 [hse etiam huius accusationis testis extitit, quia alios testes non adhibuit, ipse etiam iudex 
extitit, quia regem se excommunicasse perhibuit. . . (Ldu, 326). 

alt. scripsit eliam... quod ipse regi fuerit offensus (Ldu, 326). The legal points are con- 
firmed by citing legal precepts from Pseudo-Isidore of the Popes Anaclet, Calixtus, 
and Damasus (Ldu, 326). 
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prohibit a subordinate from accusing one of superior rank (Ldu, 328). 
After a short historical note that the Roman Church neither condemned 
nor stopped honouring even heretical kings (l'heoderic) and emperors 
(Anastasius) due to the overarching concern for the Christian peace 
(Ldu, 328-30), the status of the king within the mundane hierarchy is 
addressed. ‘The writer then refers to Peter’s description of Jerusalem 
(1. Pet. 2.9)—‘you are a chosen people, a kingly church’ (regale sacerdotium) 
(Ldu, 330)—before concluding: 


O what cause we have to be grateful, that what himself 1s also applies to 
the church; he 1s king and priest, and the king of kings and the priest of 
priests, and gave the servants of the church this privilege to be a kingly 
church.?'? 


The second legal argument has two characteristics. First, it evinces 
the same legal formalism as the first legal argument. Both deal with 
procedural rules, although the first invalidates the excommunication 
with reference to ‘animosity’, ‘absence’, and ‘spoliation’, while in this 
case the sentence 1s invalidated by the legal maxim that prohibits the 
same person from taking on several legal roles. In terms of the empiri- 
cal corroboration, the two arguments differ. While the first argument 
referred to near-contemporary history—the war in Germany—as proof 
of ‘animosity’ and ‘spoliation’, in this case the historical evidence is not 
provided. Hence, the argument relies on the extent to which the author 
has succeeded in swaying his audience by describing the ‘unjustness’ 
of Hildebrand. The monk seems to be aware of this shortcoming—as 
evident in his reference to the earlier part of the Ldu for confirmation. 
This is also the reason why the legal arguments are treated in separate 
sections. 

Second, and in terms of the legal reasoning, the anonymous author 
is either unaware of the procedural rules for a church synod or refrains 
from addressing them for polemical purposes. ‘The excommunica- 
tion of the king was a synodal sentence and although clear procedural 
rules for this type of synod were not provided, any general council 
required papal approbation?!'? and the pope was considered the ultimate 


?5 O quanta conditoris nostri gratia, ut id ipsum quod ipse est in ipsa quoque sit ecclesia, qui, cum 


sit rex et sacerdos, immo rex regum et sacerdos sacerdotum, statuit ecclesiae domesticis huius donativi 
privilegium, ut sint regale sacerdotium (Ldu, 330—2). 

216 This occurs in the Dictatus papae $16 and in contemporary canonical collections 
(Somerville 1989: 182). 
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leader and judge.*'’ Hence, the second claim—that Pope Hildebrand 
was witness and judge and did not lead other witnesses—is not only 
wrong, but it raises the question of the author’s understanding of the 
synodal institution.?'? This being said, the argument does not rely on 
this legal formality alone, and the first accusation of ‘lack of evidence’ 
and ‘animosity’ is better substantiated. However, these claims are not 
directly relevant to the legal formalities in question, save perhaps for 
the extent to which they contradict the dictum of the ‘righteous judge’. 
In addition, a certain tension resides in the ambivalence as to whether 
Pope Hildebrand is considered a legitimate pope. In order for the rea- 
soning to makes sense, Hildebrand has to be deemed a legitimate pope. 
Moreover, if the Hersfeld author considers him illegitimate because of 
the breach of legal procedure that in turn is conditioned on the unjust- 
ness of the pope, the author then needs to consider the legal possibility 
of deposing a pope. Save for a reference to Pope Gregory I—stating 
that disregard for the holy canons is not compatible with administra- 
tion of office (Ldu, 324)—the writer reserves the elaboration of this 
argument for the discussion of the heresy clause in the second book.?'? 
However, other aspects of the author’s reasoning are better argued. By 
referring to the canon-law ruling that a subordinate is prohibited from 
accusing one of superior rank and thereafter providing the king with 
sacerdotal status, the author, in principle, eliminates the possibility of 
accusing the king. However, the legal reasoning is conditioned on the 
acceptance of the idea of a ‘kingly church’. Because this was contested 
in the period,” the realisation of the reasoning is based on premises 
that are taken for granted. Unintended or not, this second legal argu- 
ment actually supplements the first legal argument regarding spoliation: 
because the canon-law derived notion of spoliation only referred to 
churchmen, the sacerdotal status of the king makes the notion relevant 
to King Henry. It should also be noted that the introduction of the 
view of sacral kingship contributes to the development of a political 
ecclesiology that is gradually becoming more asymmetrical. Thus, it 


217 See Schmale 1974. 

?? However, it is not very likely that the author is unaware of the regular procedure 
at church councils, and the explanation for the neglect to address this aspect probably 
has to do with the anonymous’ polemical zeal. 

219 The royal polemicists did not treat the theoretical basis for deposing a pope, save 
for the sketchy episcopalism put forward in the royal letters (HPH, 11 and 12). 

20 The notion of ‘sacral kingship’ was used by the royal chancery, Peter Crassus, 
Guido of Osnabrück, Guido of Ferrara, Benzo of Alba, Sigebert of Gembloux, Hugh 
and Fleury, and in the Orthodoxa defensio imperialis. 
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comes as no surprise that the section closes with extensive quotes from 
Augustine's De civitate Dei, stressing that the ‘road to earthy peace’ is 
conditioned on respect for the divine origin of rulers (Ldu, 332-6). 


8. The release of the oath 


The first discussion of the oath was based on an analysis of the power 
to bind and to loose.?! In this separate treatment two new elements 
are added: the first addresses the oath as sacrament and the second 1s 
a new historical argument. The discussion of the oath as sacrament 
opens with a reiteration of the view that Christian rulers are of divine 
origin and that any opposition to this divine order is a grave sin (Rom. 
13.1—2) (Ldu, 338); this is exemplified by King Nebuchadnezzar: not 
even heretical and unjust kings compromise the divinity of the secular 
power (Jer. 27.6-8).?? In addition to countering the claim in the papal 
letter that the Frankish kings were heretics, the example relates the 
notion of the oath to the divine origin of secular power. According to 
the author, Nebuchadnezzar committed perjury?? and, after quoting 
Eze. 17.19-20, which outlines the divine punishment inflicted on the 
king (Ldu, 340), the moral dimension of the oath is defined: “The oath, 
then, has the following aspects: truth, right, and righteousness; if any 
of these is lacking, it is no longer an oath, but rather perjury.??* After 
repeating the moral-theological dictum that breaking an oath is equal 
to lying and this in turn amounts to denying Christ (Ldu, 340)—Christ 
is the ‘truth’, ‘righteousness’, and ‘peace’ (Ldu, 342)—the papal claim 
is outlined: 


Pope Hildebrand wrote...that he, following the example of a Roman 
bishop, had attributed to himself the power to release the princes of the 
realm from their oath [sacramentum]; he even released them from the oath 
they had taken to the king in faith [ fidem] or as a pact [pactum].??? 


221 By linking the two subjects in order to abstract common moral-theological rami- 
fications, the author attempted to remove the focus from the legal ontology underlying 
the power to bind and to loose. 

222 “When God worked zealously for the royal power of an unjust and vicious king 
of the world, how much more does he then act towards a Christian and Catholic 
king?’ (Quod si tanto Deus zelatus est zelo regiam potestatem in rege iniusto et ultra omnem terram 
pessimo, quid facturus est pro rege christiano et catholico? (Ldu, 340)). 

75 Thsi etiam regi Nabuchodonosor iuraverat Sedechias rex Iuda, cuius scilicet periurium ita insecuta 
est ultio divina. . .(Ldu, 340). 

224 Ergo iusiurandum hos habet comites, veritatem, iudicum et iustitiam, ut, si ista desierint, 
nequaquam sit iuramentum, sed periurium (Ldu, 340). 

?5 Scripsit enim Hildebrant papa, secundum quod supra dictum est, Herimanno Metensi episcopo, 
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The author then supplements this definition with a reference to the 
sacramental nature of the oath: “The oath, then, is a sacrament, and a 
sacrament is a holy sign; hence an oath, because it is visibly sworn, is 
a holy sign for an invisible holy matter [invisibilis rei sacrum signum]. 7^ 

This argument, linking the external sign and the internal working 
of the holy grace,?" is of interest due to its internal function. The 
author puts forward three separate moral-theological arguments for 
the necessity of upholding an oath. First, perjury is equated with 
lying, with the more severe implication of misusing the name of God. 
Second, by defining the oath in relation to moral-theological notions 
of ‘truth’, ‘justness’, and ‘righteousness’, the focus is on the intentions 
behind the swearing of the oath. Third, in postulating a sacramental 
dimension,” the anonymous writer incorporates sacramental theol- 
ogy into the analysis. While the first argument is a commonplace one, 
which surfaces in the polemical literature on both sides, the second 
and the third arguments both add complexity to the discussion of the 
oath that is only incidentally seen in other polemics. By relating the 
oath to an ontological realism—defining it according to three moral 
values—the elements of the oath in the form of ‘truth’, ‘justness’, 
and ‘righteousness’ are juxtaposed with the moral-theological scheme 
by identifying Christ with both truth and unity. Polemically, the focus 
on intention establishes an antithesis between the oath as part of the 
‘right order’ and Pope Hildebrand’s shattering of this order. The third 
argument—the oath as a sacrament—deserves additional attention both 
because of its innovatory character and its relation to the contemporary 
debate on the Eucharist.” In postulating a correspondence between 
the external and the internal, the author advocates the realist position 


quod ipse exemplo alicuius Romani pontificis potestatem habuerit solvere a sacramento principes regni, 
immo solvere in eis sacramentum, quo fidem vel pactum promiserant regi suo (Ldu, 342). 

?5 Nam sacramentum dicitur quoque iusiurandum et sacramentum. dictum est ab eo, quod sit 
sacrum signum, ut, dum visibiliter iusiurandum. agitur, invisibilis rei sacrum. signum intelligatur 
(Ldu, 242). 

227 Struve 1989: 111 observes that the oath is seen as a visible sign of the invisible. 

?* Sacramental symbolism is of particular importance in the theory of medieval 
symbolism. It is distinguished from other kinds of symbolism by being an institutional 
symbol. Following Hugh of St Victor, the sacrament conveys what it signifies and it 
resembles the thing it signifies (Chydenius 1961: 24-7). 

22 This discussion was a confrontation between realism and nominalism in which 
the correspondence between the external signs of the Eucharist and the internal holy 
grace was questioned. For perspectives, see Russell 1965: 164-5; Macdonald 1977; 
Stock 1983; Radding 1992b, 2003; Holopainen 1995. 
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on the question of the sacrament. Thus, the argument of the oath as a 
sacrament indicates the extent to which a realist sacramental theology 
has been adopted by intellectual environments other than the combat- 
ants in the Eucharist debate??? 

In the next passage, the author poses a rhetorical question regard- 
ing the status of a person who does not adhere to ‘truth, justness, and 
righteousness’ before providing the answer himself: ‘certainly a lar 
and an unjust person'.?' Eschatology is then introduced since ‘truth 
belongs to God, and the lie belongs to the devil and those who do 
not side with the truth...”°? This section (Ldu, 344-8) is concluded by 
relating the theological understanding of truth and lie to the question 
of Christian unity: 


This is the word, soul, and body of Christ in the one person of God and 
man. But anyone who excludes Jesus negates either his godliness or soul 
or body. Moreover, Jesus also absolved anyone who corrupted his orders 
and words either through sinful living or through a false outline. Jesus 
also absolved anyone who shattered the unity of the church. For Christ 
is a single human being, head and body; his church is his body. Thus, 
anyone who denies the work of God or his words or his sacraments is 
not from God...?? 


Basically, the Hersfeld author outlines the traditional conception of the 
corpus mysticum in relation to sacramental theology. However, this scheme 
is adapted to moral theology and thereby links the view of the tran- 
scendental sacramental unity to the discussion of the oath. The direct 
correspondence with the holy grace contained in the word (verbum) of 
the Lord is the same as the external signs of the holy grace through soul 
and body (anima et caro), all related to Christ as one divine person and 
a human being (unus est christus in una persona Dei et hominis). Thus, every 


?9 "The fact that the importance of intentions resurfaces in a definition of the moral 
aspects of the oath as a sacrament is not only another indicator of the increased weight 
upon the individual in the polemical literature, but also foreshadows an important 
development in the sacramental theology of the 12th century. 

791 De quibus si aliquis solutus fuerit et nihil horum habuerit vel amaverit, quid tunc erit? Profecto 
mendax et iniustus (Ldu, 344). 

22 Ergo veritas est Dei, sed mendacium est diaboli, et quisquis in veritate non steterit. . . (Ldu, 
344). 

233 Ergo verbum, anima et caro unus est Christus in una persona Dei et hominis. Sed ille solvit 
Jesum, qui vel divinitatem eius vel animam vel carnem negat. Solvit et ille Iesum, qui mandata et verba 
Jesu vel perverse vivendo vel perversius interpretando corrumpit. Sed et ille solvit lesum, qui scindit 
unitatem ecclesiae. Unus enim homo Christus, caput et corpus; nam corpus eius est ecclesia eius. Igitur 
ex Deo non sunt, qui Dei opera vel verba vel sacramenta rescindunt. . . (Ldu, 348). 


474 CHAPTER SIX 


effort to compromise this divine unity, regardless of whether through 
external deeds or thoughts (perverse vivendo vel perversius interpretando cor- 
rumpit), is seen as a sin against the divine unity which has a united 
church as its earthly manifestation (Sed et ille solvit Jesum, qui scindit unitatem 
ecclesiae). Methodically, the entire argument follows the principle of non- 
contradicüon, and as such is the first use of dialectic in the treatise. It 
is a plain argument when compared to the dialectical chains employed 
by other polemicists (Guido of Ferrara, Bruno of Segni), which simply 
confirms the impression that other types of argument are preferred by 
the author.*** Nevertheless, the presentation of the corpus mysticum teach- 
ing in a political-ecclesiological treatise is original. The early Middle 
Ages only knew the church as corpus Christi,” while Aquinas presents 
the standard late medieval interpretation of the corpus mysticum that 
considers the institutional and ecclesiological aspects of the church 
to be a social phenomenon.”” The Hersfeld monk is probably closer 
to Aquinas, since he stresses the ecclesiological dimension of unity in 
terms of the corpus mysticum teaching, as well as the episcopalism which 
posits one element of the institutional church as the defender of the 
unity of the corpus mysticum." 


75! The use of dialectic attests once again to the author's adaptability in relation 
to different argumentative approaches. Dialectic is mainly used in the second book in 
relation to sacramental theology and legal reasoning. 

?5 In Carolingian theology, it has a double meaning as the unity of Christ present 
in the Eucharist and Christ’s church. In the 10th and 11th centuries, the notion was 
coupled with the Paulinian conception of the ‘body of Christ’ (1. Cor. 12.12-27), 
and this notion of corpus/membra became valuable for reformers wishing to express the 
dominant role of the sacerdotal power (Robinson 1995: 253-4). 

#6 For different perspectives on the corpus mysticum teaching, see Kantorowicz 1951, 
1957 who regards it as the beginning of the secularisation of the medieval church. 
However, in the case of the Ldu, it is apparent that the corpus mysticum teaching does 
not involve any form of secularisation. To Chodorow 1972, the ecclesiology in the 
mid-12th century was different from that which dominated during the Investiture 
Contest in its renewed spirituality leading to the internal duality in the conception of 
the church. This very same notion of the mystic nature of the church hindered Gratian 
from developing a constitutional theory of the church. See also Wilks 1964, observing 
that the late medieval papal publicists referred to the ecclesia as the corpus mysticum papae, 
clearly expressing the force of the hierocratic system and how far it went to subordinate 
the individual. To Tierney 1968, the canonists’ view of the church as corpus mysticum 
in the 13th century had no legal connotations and it was only Pope Innocent IV who 
took the concept to mean something resembling a legal corporation. 

#37 One part of Aquinas’ notion, however, in which the mystical body is a body in its 
own right and has corporatist affinities, is not shared by the Hersfeld monk. According to 
the anonymous author, the episcopalism accounts for the institutional side of the corpus 
mysticum teaching. In a wider perspective, the corpus mysticum was one basic ingredient in 
I5th-century conciliar thought: the general council as the manifestation of the universal 
church was designated as the corpus Christi mysticum (Oakley 1981: 803). 
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Although this section has some similarities to a theological trea- 
tise,” the polemical tenor also structures the argument in this case. 
The author repeats the quote from the papal letter and stresses the 
divergence from the outlined sacramental theology: ‘But Hildebrand 
thus wrote and propagated...'?? The use of ‘but’ (sed) as a connective 
establishes the formal negation of the whole following paragraph in 
relation to the theological scheme in which the eschatological con- 
trast God/devil is linked to truth/lie and ultimately to the pair oath/ 
perjury. Furthermore, the term ‘propagated’ (praedicavit) is not just 
another reference to the communicative interaction with ‘his party’, 
but is probably also linked to the discussion of the sinful behaviour of 
those propagating that which is contrary to the ‘right order’. The rhe- 
torical strategy is clever: the author stops short of applying ad hominem 
rhetoric, and instead resorts to numerous rhetorical antitheses. At the 
end of the day, it is left to the audience to draw their own conclusion 
regarding Hildebrand's behaviour. However, the rhetorical praemunitio 
has dropped a series of hints. The discussion of the oath implicitly 
places Pope Hildebrand on the ‘devil’s’ side in the deductive chain God/ 
devil, truth/lie, oath/perjury. 

The fourth historical argument is indebted to the previous historical 
arguments, since it offers empirical evidence countering Hildebrand's 
interpretation. The contrast to the predominantly inductive approach 
of the first and third historical arguments 1s striking: 


...the Catholic Church defends all that 1s irreprehensible, and conse- 
quently, the Roman Popes Zacharias and Stephen are defended because of 
their zeal for religion and their virtue; of these, we know with certainty that 
neither absolved the Franks from the oath [iuramento fidelitatis] that they had 
sworn to the king; thus Pope Hildebrand wrote and propagated the view 
that from such an example—deceiving the princes of the kngdom—he 


28 Compared to the theological treatises of Rupert of Deutz, Honorius Augusto- 
dunensis, and Gerhoch of Reichersberg (Beinert 1973), the Ldu not only contains 
the *Heilsgeschichtliche Perspektiv’, but also deals more in detail with several aspects 
of this ontological notion of unity: the role of the mother church, the necessity of 
unity, the church as means to unity, the importance of a hierarchical order, eschatol- 
ogy, and heresy and schism. 

289 Sed Hildebrant papa sic scripsit et sic praedicavit: Quidam, inquiens, Romanus pontifex 
regem Francorum non tam pro suis iniquitatibus, quam pro eo quod tantae potestati 
non erat utilis, a regno deposuit, et Pippinum, Caroli Magni imperatoris patrem, in 
eius loco substituit, omnes Francigenas a iuramento fidelitatis, quam illi fecerunt, 


absolvit (Ldu, 348). 
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himself could absolve them from the oath [sacramento fidei] they had sworn 
to their king in the name of God, with the intention of depriving and 
deposing the king from the kingdom.” 


Basically, this passage connects a number of moral-theological elements 
with a conclusion to the historical argument, and with the textual rep- 
resentation of Hildebrand from which the author deduces his private 
intentions.?*! Thus, the claim that the ‘Catholic Church defends the 
irreprehensible’ is derived from the earlier discussion of the dichotomy 
inside/outside the church. Furthermore, the phrase ‘we know for cer- 
tain’ foreshadows the conclusion to the historical argument, reflecting 
the deductive and somewhat tautological side of the investigation. Of 
greater interest are the different phrases used to describe the oath of the 
Franks and the oaths the princes of the kingdom swore to King Henry. 
Premised on the discussion of the oath as a sacrament, the term used 
to describe the oath of the Franks, iuramento fidelitatis, is replaced with 
sacramento fide, adding that the oath was sworn in the name of God. 
Thus, the passage not only counters the pope's historical interpretation, 
but also presents a hypothetical scenario: if a pope had absolved the 
Franks from their oath, his crime would not have been any less rep- 
rehensible because he violated a sacrament. However, this change of 
terms 1s also ambivalent because it has to be assumed that the different 
phrases refer to ontological differences in the nature of the oath. In other 
words, because the sacrament is unchangeable, it necessarily follows 
that the oath has changed. Such a change has not been accounted for, 
and the argument only makes sense if it 1s assumed that the change 1s 
linked to the above outlined difference between a heretical (Childeric) 
and a Christian (Henry IV) ruler. Once again, the author seems to be 
aware of the missing link as next he repeats that Childeric only held 
the royal name, whereas the real power lay with the maior domus who 
elected the king. Pippin, however, established a new custom and by 
quoting from the Continuatio Fredegarı the Hersfeld monk describes how 


20... omne quod irreprehensibile est catholica. ecclesiae defendit, ideoque vel Zachariam vel 
Stephanum Romanos pontifices pro merito suae religionis et virtutum. defendit, quorum neuter, ut 
certo scimus, Francigenas a iuramento fidelitatis suae, quam alicui promisissent regi, absolvit, sicut 
Hhldebrant papa scripsit et praedicavit, ut tali exemplo deciperentur principes regni, quasi ipse posset 
absolvere eos a sacramento fidei, quam iuraverant regi suo in nomine Domini, intendens eum perinde 
a regno privan atque deponi (Ldu, 352). 

>! The claim that the pope intended to depose the king is thereby not based on 
textual evidence, but achieves its credibility from the previously affirmed hatred of 
Pope Hildebrand towards the king. 
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the Frankish people created the new king through election, and how 
he was confirmed by the consecration of the bishop and the princes’ 
subordination to the king (Ldu, 354-6). To highlight the religious nature 
of the transfer of royal power to the Franks, the author allegedly refers 
to Paul the Deacon:?? as in the earlier uses of the Continuatio, the stress 
1s on how Christianity was conducive to the new ordering of the royal 
power by the Frankish kings (Ldu, 356). 

In the subsequent discussion of the letter, the author encourages 
the audience to 


consider this outline of the historical incidents and reflect upon whether, 
in accordance with the writing of Pope Hildebrand, a Roman bishop 
has deposed a Frankish king and absolved the Franks from their oath 
[iuramento fidelitatis] to the king. ..? 


The moral-theological discussion of the oath is then used retrospectively 
to claim that this notion of the oath 1s also valid for the early Carolingian 
period, and thereby to question whether such an absolution occurred: 
'As we have shown above from the testimony of the holy scripture, no 
one can absolve a person from the oath [ fidei sacramentum] without at the 
same time being condemned as a liar and perjurer.?** The distinction 
between turamento fidelitatis and fidei sacramentum is reintroduced, but the 
author does not discuss the substantial elements to the variation this 
time either. Finally, the nomen-potestas theory used in the first historical 
argument provides a third invalidation of Hildebrand’s description: 
“Thus this Childeric...lacked all forms of royal power and dignity 
according to this description... .?* 

The argument, therefore, is largely based on the notion of kingship 
outlined in the first historical argument, which is slightly adapted to 
counter the papal claim. The difference between a heretical and a 
Christian king is highlighted since the sacramental nature of the oath is 
made to impinge on royal structures of power. Moreover, the emphasis 
on the fact that Childeric ‘lacked all forms of royal power and dignity’ 


?? The quote is not from Paul the Deacon’s Historia Langobardum. For recent treatments 
of Paul the Deacon, see Goflart 1988: 334—429; Pohl 1994; McKitterick 1999. 

%3 Considerate hunc ordinem rerum gestarum et perspicite, si iuxta scripturam Hildebrandi papae 
aliquis Romanorum pontificum. deposuerit a regno regem Francorum et Francigenas a iuramento 
fidelitatis, quam ei fecissent, absoloenit. . . (Ldu, 356). 

24. quod scilicet fidei sacramentum, sicut. supra probatum est ex testimonio sacrae scripturae, 
nemo unquam solvere poterit, nisi forle quemlibet inde solutum. facere velit mendacem. simul atque 
periurum ac ideo condemnatum (Ldu, 356). 

75 Quandoquidem ille Hilderichus...nihil omnino regiae potestatis vel dignitatis habuisse 
describatur. . . (Ldu, 356). 
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is not simply a repetition of the antithetical comparison between King 
Henry and this heretical ruler; it also displays the author’s grasp of the 
difference between the historical periods and the concomitant anachro- 
nisms resulting from the papal argument. However, this fourth historical 
argument does not measure up to the inductive approach of the first 
argument and the third argument. The inductive method gives way 
to a deductive method with the concomitant tautological implications. 
The new empirical material does not alter the impression that a moral- 
theological frame provides the premises for the approach. In a wider 
view, however, the Hersfeld monk, along with Guido of Osnabrtick 
and Wenrich of Trier, was the only writer who managed to transcend 
the purely moral-theological invectives, and to discuss the oath in rela- 
tion to sacramental theology and history. ‘The Hersfeld monk’s call for 
legal punishment is based on a moral-theological argument that labels 
Pope Hildebrand a liar and thus invokes the historical analogy with 
the punishment allotted to Nebuchadnezzar. Guido, on the other hand, 
employs canon law to outline precisely the legal punishment and its 
variation according to the perpetrator’s placement in the sacerdotal 
hierarchy. With regard to Wenrich, his reference to ‘folk law’ (ius gentium) 
as prohibiting perjury is not found in the Ldu.**° 


Conclusion to the first book 


The conclusion to the first book starts by yet again accusing Pope 
Hildebrand of shattering Christian unity (Ldu, 358). The remainder of 
this section is dominated by a didactic tone which serves the purpose 
of edification, reiteraüng both the importance of revering the secular 
power and the oath, and the danger of exclusion from the Christian 
community due to perjury (Ldu, 358). The author quotes extensively 
from the De civitate Dei with reference to Augustine’s view of the rela- 
tionship between the people, the state, and the ruler of the state?" In 
relation to the understanding of Augustine, Leyser maintains that the 
anonymous author does not grasp the authority of the De civitate Dei 


46 See above, 4. Gebhard, Wenrich, Manegold, and Guido: debating the papal 
letter to Hermann of Metz. 

?7 Ac per hoc, si res publica res est populi, et populus non est, qui consensu iuris 
sociatus non est, non est autem ius, ubi nulla iustitia est, procul dubio colligitur, ubi 
iustitia non est, non esse rem publicam (Ldu, 360). 
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and does not know what to do with the classical definition of justice 
and the nature of a true res publica.** Robinson elaborates on this point, 
referring to the numerous simplifications of Augustine’s political theory, 
and concludes that the use of the De civitate Dei reveals the limitations of 
the author.?? True, the Christian framework precludes the author from 
conceptualising the inherent link between the abstract conception of 
res publica and the autonomous function of the ‘people’ (populi) on the 
one hand, and the secular ruler’s public responsibility for the ‘common 
good’ that is defined in terms other than ‘peace, love, and unity’ on 
the other.?? However, rather than focusing only on these shortcomings, 
one should also try to explain this reception of Augustine. Robinson 
suggests one explanation: the focus of his political thinking was not 
on the ‘body politic’, but on the moral obligations binding the subject 
to the ruler.?' Although there is no doubt as to the total obedience 
demanded from the subjects, there is more to the political ecclesiology 
than a mere concern with moral obligations. The Roman dimension 
of the scheme—manifested in the derivation of structures of power 
from the Roman Empire and the use of Roman terminology—attests 
to a more complex scheme. Moreover, the delineation of kingship in 
transpersonal terms, distinguishing between a king and a non-king in 
terms of ideoneity as well as in relation to the duty to sustain Christian 
unity, indicates a concern with the ‘body politic’, albeit adapted to the 
contemporary concern for remedying the schism. Consequently, the 
above mentioned shortcomings in the understanding of Augustine do 
not necessarily reveal the limitations of the author. They may simply 
reflect a polemical adjustment of the Augustinian scheme, a practical 
adjustment characteristic of the medieval reception of Augustine. In 
detail, the res publica phraseology and the transpersonal conception of the 
royal office are combined with the medieval understanding of Christian 


248 Leyser 1965: 46. 

#9 According to Robinson 1978a: 140, the author took the definition of res publica 
from De civitate Dei XIX. 21 merely as a comment on Ps. 143.15: “Blessed are the people 
whose Lord is God’. The author also disregards Augustine’s concern for discriminating 
between a good and a bad political structure, noting only an allusion to his own central 
preoccupation of peace. Finally, the Hersfeld monk is not interested in Augustine’s 
definitions of the consensus turis and the communio utilitatis, which are essential to the 
existence of the res publica. 

250 For views on the De civitate Dei, sec Boler 1978; O’Donovan 1987; Markus 1988; 
Burnell 1992, 1993. 

?! Robinson 1978a: 140. 
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kingship.?? Moreover, a correct interpretation would have jeopardised 
the political ecclesiology that is partly premised on the attitude of 
non-resistance towards the ruler. ‘Thus it comes as no surprise that the 
first book ends as it started with the great church father’s exhortation 
to sustain ‘peace, love, and unity’. 


The second book 


There seems to be agreement on the unitary character of the Ldu in spite 
of suggestions that the treatise was composed over time.?? However, 
the great differences between the two books warrant a reconsideration 
of this question. While the first book is basically argumentative, the 
second book is more similar to the polemical discourse of the mid-period 
polemics. In the following analysis, an attempt is made to explain the 
discursive differences not by reintroducing the hypothesis that it was 
written over time, but rather by considering the discursive changes as 
the result of the introduction of new textual epistemologies. 


9. Introducing the intellectual opponents: Pope Hildebrand and the Hirshauer 
monk 


The Hersfeld monk initiates the attacks by addressing a number of 
themes discussed in the first book: the fact that Hildebrand failed to 
consider the ‘right order’ (Ldu, 364), the need to sustain loyalty to the 
emperor (Ldu, 366), and the reverence Pope Gregory I had for the 
secular power (Ldu, 366-8).”°* In the second chapter, the sharpest ad 
hominem attack on Hildebrand by far is launched, involving a specific 
consideration of five sub-themes from the overall accusation regarding 
the shattering of Christian unity. First, the pope is declared responsible 


?? Staubach 1999: 115 regards the Ldu as an example of the possibilities as well 
as the complications in a historical presentation of the Augustinian civitates model. In 
particular, the author refrains from countering Hildebrand’s view of the sinful origin 
of the secular power. 

75 The Ldu is a unitary piece from the first half of the 1090s, maybe from 1091-1093. 
See above, Introduction. 

3t Hartmann 1991b suggests, perhaps correctly, that the first part of the second 
book also deals with the Gregorian reform papacy’s presentation of Matt. 10.24, since 
the author starts by quoting from the Bible and Augustine in order to certify that God 
alone is in charge of the kingdom. 
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for the loss of Christian lives because he instigated a war.?? Second, the 
pope imposed himself on the divinely instituted order by attacking King 
Henry.” Third, the instigation of war is also in opposition to divine 
prescripts.? Fourth, because the war is against the Roman fatricius and 
contributes to the despoilment of the Roman Church and its faithful, 
it is considered to be particularly oflensive.”°® Fifth, the author criticises 
Hildebrand for segregating the sacerdotal and the secular powers, focus- 
ing on the absurdity of replacing loyalty to Christian discipline with 
adherence to the opinions of the ‘comedian’? Hildebrand ‘who has as 
many opinions as there are people.” Rhetorically, the Hersfeld monk 
displays for the first time a strong sarcastic tone, a bit reminiscent of 
Wenrich of Trier. 

In the next passages, a second intellectual opponent is introduced: 
an anonymous monk of Hirshau who had written a polemic against 
anti-pope Guibert of Ravenna. ‘The ad hominem attack is continued by 
addressing the Hirshauer monk as ‘disturbed’ on account of a letter 
that criticised Guibert.”°' The Hersfeld monk then reiterates the two 
most vexing points in this text: the behaviour of Pope Hildebrand is 
considered catholic,” and Guibert lies in relation to God and appeals 


255 


At Hildebrant papa miscuit se plurimorum mortibus christianorum, succendens ubique incendia 
bellorum per totum pene Romanum imperium . . . (Ldu, 368). 

296... ut non teneret Heinrichus vex regnum a Deo sibi collatum per successiones patrum suorum 
(Ldu, 368). 

?9 Qui etiam in usum belli conduxit milites rei publicae, cum militantes Deo implicare se non 
debeant negotiis saecularibus tuxta disciplinam ecclesiae, et propter supplementa. stipendiariorum sive 
mercedis. . . (Ldu, 368). 

258. pro qua mercede eius militaverant contra regem eundemque patricium Romanorum, spoliavit 
Romanam ecclesiam oblationibus fidelium. . . (Ldu, 368). 

2° The notion of ‘comedian’ (comicum) is from the Phormio of the Roman playwright 
Terence. 

>60 He segregated for himself several bishops and abbots from the church. Fur- 
thermore, he segregated several dukes and barons from the realm so that now there 
does not exist one body of the church and the realm [rei publicae]; the flock of believers 
no more consists of one heart and one soul according to the teaching of the church; 
rather it follows the scheme of a comedian who has as many opinions as there are 
people’ (Segregavit etiam sibi ab ecclesia plerosque. episcopos atque abbates, de re publica autem 
plerosque duces atque comites, ut 1am non sint unum corpus vel ecclesiae vel rei publicae, et ut non sit 
multitudinis credentium. cor unum et anima una secundum disciplinam ecclesiae, sed sint secundum 
comicum quot homines tot sententiae (Ldu, 369)). 

261 Sic enim inter mulla alia scriptum tenetur in epistola contra Clementem papam, quam reperimus 
scripsisse quandam infamen personam. . . (Ldu, 368). 

262 Igitur, inquit, quoniam, sicut apostolus dicit, corde creditur ad iustitiam, ore 
autem confessio fit ad salutem, et nos credimus, propter quod et loquimur, dominum 
apostolicum Gregorium in doctrina et conversatione catholicum (Ldu, 368). 
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to the synagogue of Satan (satanae synagogam).”** The Hirshauer monk, in 
an ‘arrogant way’, ‘assumed himself to be a sort of apostolic authority 
and wrote a letter to all the churches in which he sought to teach those 
who had a more profound faith than he to obey the new institution 
and its teaching...”°* Because of the effort the Hirshauer monk put 
into propagandising the teaching of this ‘new institution’, the author 
claims that ‘this great adherent of Pope Hildebrand has attempted 
to institute a school of contention...’ The opponents intellectual 
method is also introduced: ‘he acted even more with contention in mind 
when he tried to confirm the party of the schismatics and heretics by 
abridging testimony from the holy scripture so that the unaware were 
misled in an insidious way.”*°° 

While the confrontation with Pope Hildebrand in the first book com- 
bined moral-theological, political-ecclesiological, and historical analyses, 
the second book is related to the contemporary practical results of 
Hildebrand's political ecclesiology.?" In addition to the more contempo- 
rary orientation of the second book, the terminology used to address the 
opponents changes drastically, invoking strong eschatological rhetoric?*? 
which approaches apocalyptic imagery."? The idea of ‘party’—earlier 


*5 Ft iterum: Sed non praetermittendum, inquit, quod Wigberdus se servum servorum 
Dei nominat mentiendo, sanctam vero matrem ecclesiam, id est filios Dei, qui spiritu Dei 
aguntur, quorum conversatio in caclis est, satanae synagogam appellat (Ldu, 368). 

205. | assumpsit sibi aliquid auctoritatis apostolicae et scribit ad omnes ecclesias epistolam, in qua 
docere conatur eos, qui multo rectius quam ipse credebant, et cohortatur omnes ad novas institutionum 
sectas accommodare aurem suam... (Ldu, 370-2). 

269 Ecce, magnificus ille laudator Hildebrandi papae probabur instituisse scolam contentionis. . . 
(Ldu, 372). 

266... qui adhuc contentiosius agere probatur, quando ad confirmandas scismaticorum pariter alque 
hereticorum partes testimonia. sacrae scripturae hinc inde contrahendo furatur, ut in insidiis et quasi 
per latrocinia quaedam incauti decipiantur (Ldu, 372-4). 

267 With regard to the five accusations, the war-like personality of the pope was a 
recurrent theme in the mid-period polemics. The royal letters introduced the theme, 
and it was further elaborated by Wenrich of Trier, Peter Crassus, the author of the 
Dicta cuiusdam, Guido of Osnabrück, and particularly Guido of Ferrara, whose polemic 
contains an almost identical list of accusations. 

28 The phrases ‘the synagogue of Satan’ (synagoga satanae (Ldu, 370)), ‘Satan’s minister’ 
(minister satanae (Ldu 370)) and the ‘devil’s minister’ (minister diaboli (Ldu 374)) hardly evince 
metaphorical inventiveness. The black-and-white-rhetoric is partly to be explained by 
the contemporary orientation of this second book, and partly as a reflection of the 
papacy’s presentation of the kingdom as corpus diaboli. 

29 McGuinn 1983: 269, 277 notes the resurgence in historicising and prophetic uses 
of the symbols as current persons and events were identified. Although the schismatic 
cardinals called Gregory VII antichrist, these were sporadic notices that hardly bore 
much real apocalyptic weight (McGuinn 1978, 1984). Whereas it probably is wrong 
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deduced from the innovations in the letter to Hermann—1s redefined 
as an institution."? This institution, which attests to the effort by the 
Gregorian papacy to introduce monastic reform following the Cluny 
pattern,””' is intended to convince ‘those who have a better faith’.?”? As 
such, the term ‘school of contention’ is, on the one hand, explicated 
by being linked to the intellectual treatment of the theoretical innova- 
tions of Hildebrand. On the other hand, this school is also related to 
the intellectual method used by the Hirshauer monk in his letter: an 
interpretative method that abridges the holy scripture in order to sup- 
port the party as an institution. 


10. The first dispute with the Hirshauer monk 


The dispute with the Hirshauer monk, rhetorically prepared for in the 
introductory chapter where it is claimed that the party allegiance was the 
cause of the ‘disturbed’ and ‘arrogant’ letter, starts by juxtaposing two 
quotes from the letter: ‘““Gregory, Innocent and all their successors,” he 
[the Hirshauer monk] said, “clearly forbid anyone from separating the 
sacerdotal office from the church.” ?? The author does not specify the 
literary context of the quote, but it is perhaps a reference to the synod 
of Brixen that deposed Pope Hildebrand.””* Eschatological rhetoric 


to attribute to the Hersfeld monk a consistent apocalyptic approach to the papacy, 
the comprehensive ecclesiology of the author nevertheless approaches the later, more 
historical understanding of the apocalypse. 

?? By defining the papal party in relation to a moral-theological criterion, the author 
again shows an awareness of the contradictory implications of the fact that the papal 
opponents also could be characterised as a party. 

271 Cowdrey 1970 remarks that the privilege of Hirshau (1075) introduced canon-law 
norms, and that the Cluny pattern of Hirshau was soon adopted at other monasteries, 
Hasungen being one such case. Violante 1975: 219-23 also underlines the Gregorian 
influence on German monasteries and the specific mark of the policy of Urban II in 
the privileges of Hirshau. See also Schieffer 1975. It should be noted, however, that 
the extent to which the Gregorian reform movement adopted a Cluniac pattern is 
disputed, for instance by Hallinger 1975: 122. To Robinson 1978d: 548, the polemic 
defends the Gorze-pattern of monastic life. See also Kottje 1969. 

272 By referring to a ‘school of contention’, the author generalises the accusations 
levelled at Pope Hildebrand to apply to all those who adhere to the papal cause and 
attempt to solidify the allegiance by forming an institution. 

75 Gregorius, inquit, Innocentius et sequaces eorum omnes fortiter improbant quod- 
libet sacerdotale officium ab ecclesia separatorum (Ldu, 374). 

274 Morrison 1969: 303 notes that the anonymous refrains from discussing the for- 
mal deposition of Pope Gregory and seems to take the validity of the deposition for 
granted. The author also deals with the deposition in the first book, and except for a 
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resurfaces— this servant of the devil’—before the views of Gregory 
I, Innocent I, and Cyprian on the unity of the church of God are 
repeated (Ldu, 374). The author then elaborates on the fifth accusation 
levelled at Hildebrand regarding the division of the church and the 
realm, initiated by the attempt to depose King Henry.” 

These themes were discussed in the first book. However, the rela- 
tively sophisticated approach to contextualisation of that discussion 1s 
replaced by an analysis of the internal contradictions in the letter of 
the Hirshauer monk: the concern is with linking the Hirshauer monk 
closely to the papal party in order to facilitate the inclusion of this 
second opponent in the criticism directed at Hildebrand. Hence, the 
argument does not accomplish much more than a solidification of the 
contrast between the two sides. Discursively, the approach of the first 
book, that not only provided contextual arguments but also attempted 
to explain the underlining reasoning behind the different interpreta- 
tions, is partly replaced by a head-on confrontation, which is clearly 
manifested by the employment of the two sides of the same terminol- 
ogy—‘schismatics’ and *heretics'—and the same authorities—Gregory 
I and Innocent I. 

Two explanations can be offered for this shift from an argumenta- 
tive to a demonstrative discourse. First, the change can be seen as an 
adaptation of the discourse to suit the textual epistemology in question. 
As such, the letter to Hermann requires a different approach than the 
polemic of the Hirshauer monk. A second explanation focuses on the 
time lapse between the two textual epistemologies. While the papal let- 
ter was over a decade old when the Zdu was composed and had been 
the topic of much polemical discussion, the subjects addressed by the 
Hirshauer polemicist indicate that the author was a near-contemporary 
of the Hersfeld monk. This difference in temporal span is important 
because this is the ‘second reception’ of the papal letter, and it is there- 
fore marked by a detachment which enables the late-period polemical 


reference to Pope Gregory I, the deposition is not treated. However, the attempts to 
argue for the heretical status of the head of the schism (Pope Hildebrand) are meant 
to legitimise the deposition. 

75 “Pope Hildebrand, then, also divided the bishopric in the same way as he divided 
the church of God and the realm of the Empire [rem publicam imperi] which he attrib- 
uted to himself? (Sed Hildebrant papa sic divisit etiam sacerdotia, quemadmodum ecclesiam Dei 
atque rem publicam imperi, quoniam partes inde segregavit sibi (Ldu, 374)). See above, 7. The 
second legal argument: the functional hierarchy. 
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writers to eschew the rhetoric and the most extreme formulations of 
the hierocratic theme and concentrate on the underlying reasoning. 

Notwithstanding the antagonistic rhetoric, the inclusion of the 
Hirshauer monk is important because it adds a participant to the 
public debate. As well as increasing the number of participants from 
two (Hildebrand and the anonymous author) to three (Hildebrand, 
the Hirshauer monk, and the anonymous writer) the textual bi-focal- 
ity of the first book (papal letter, authorities) is replaced by a threefold 
epistemological field (first book, authorities, polemic of the Hirshauer 
monk).?”° This being said, the addition of a second public opponent is 
only the first of a number of new participants and intellectual oppo- 
nents that is introduced in the course of this second book, starting with 
anti-pope Guibert, who is introduced by a long quote from the letter 
of the Hirshauer monk: 


“One should keep in mind that Guibert considered the opinion of the 
Catholics to be wrong, namely that what takes place outside the church 
cannot be considered a sacrament and only leads a man to damnation; 
moreover, he contended that this was valid and true both outside and 
inside the church, and in order to prove his view he presented a quote 
from Augustine’s treatise on John’s prohibition of re-baptism from the 
gospel. ‘It is a fact’, said Augustine, ‘that no one who is part of the devil 
can be inside or outside, and because he is of Christ he can neither 
by himself nor with any other despoil the sacrament.’ We also remain 
faithful to this sentence, but we respond that Augustine only said this in 
relation to the sacrament of baptism.” And at the end of his letter he 
[Hirshauer monk] states: “It is to be noted that those who are loyal to 
Guibert or Henry are loyal because of earthly rewards or due to human 
glory; we, however, who defend the just cause of Gregory—instated by 
God—we are not committed to a certain person, but only act in order 
to please God??? 


75 Later in the second book, this threefold textual epistemology is extended by 
including practical deliberation—the Gerstungen incident—and additional intellectual 
opponents. 

277 Sciendum autem, quod Wigberdus urguit catholicos asserere, illa quae fiunt 
extra ecclesiam sacramenta non esse nec aliud quam damnationem cuiquam conferre, 
astruens tam extra quam intra catholicam ecclesiam haec omnia rata et vera existere, 
assumitque in testimonium assertionis suae Augustini sententiam in quodam tractatu 
in euangelium Iohannis contra rebaptizatos editam. ‘Ita ergo’, inquit Augustinus, ‘nec 
foris sicut nec intus quisquam, qui ex parte diaboli est, potest vel in se vel in quoquam 
maculare sacramentum quod Christi est’. Quam et nos sententiam fideliter amplectentes 
resondemus hoc Augustinum de solo, unde tunc agebatur, baptismi dixisse sacramento. 
Et fine ipsius epistolae: Intuendum etiam, inquit, quod qui Wigberdo vel Henricho favent, 
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The confrontation should be understood in relation to the new polemi- 
cal initiatives in the 1090s which led to an upsurge in the discussion of 
sacramental theology? For instance, the polemic ‘clm 618° has a similar 
argumentative structure; the author is responding to an ‘anonymous 
b' who had elaborated the view on sacramental validity expressed in 
the encyclical of Guibert.” Hence, the four juxtaposed textual epis- 
temologies that serve as the point of departure are representative of 
the epistemological plurality of the 1090s. First, there is the second 
book of the Ldu, which interpolates the outline from the letter of the 
Hirshauer monk as the second epistemology. The third epistemology 
is the quote from the polemic of Guibert of Ravenna, while the fourth 
is Augustine, as quoted by Guibert. As such, the semi-institutionalised 
public sphere created a larger epistemological field. However, the 
author shows remarkably little interest in analysing the interpretative 
divergence of the Augustinian sacramental theology, and instead situ- 
ates the divergence in relation to the above demonstrative confrontation 
where the contenders characterised each other as ‘schismatics’, ‘heretics’, 
and ‘excommunicated’. The focus is on unity and, in order not to 
distance the answer further from the theme discussed, unity is defined 
as a sacrament: “The sacrament of unity and the chain of concord 
established by the tunic of Christ is not to be divided between the 
receiver and giver, but held inseparable in total and solid firmness’.”*! 
Although the idea of ‘unity as a sacrament’ in relation to the ‘tunic 
of Christ??? is linked to the discussion of the corpus mysticum theory of 
the first book, the return to the unity theme confirms the impression 
that the writer is not interested in sacramental theology.” Basically, 


aut temporalis commodi respectu vel humanae gloriae faciunt hoc intuitu, nos autem, 
qui iustam partem Gregorii iam a Deo assumpti, sicut iustum est, defendimus, per hoc 
non homini, sed soli Deo placere contendimus (Ldu, 378). 

278 This new impetus resulted in the De excommunicatis vitandis of Bernold of Constance, 
Cardinal Deusdedit’s Libellus contra invasores et symoniacos, the Libellus de symomacis of Bruno 
of Segni, and, a bit later, Alger of Liége's De misericordia et iustitia. 

279 See Robinson 1978b. 

?9 The hermeneutic method seen in the Hirshauer monk’s treatment of the letter 
of Guibert is a relatively simple case of contextualisation; the sacramental theology 
of Augustine is reinterpreted from having general validity to only apply to baptism by 
an unverified reference to the intentions of the great church father. 

79 Unitatis enim sacramentum et concordiae vinculum illa. Christi tunica praetendebat, quae ab 
accipiente ac possidente scindi omnino non poterat, sed totam simul et solidam firmitatem inseparabiliter 
optinebat (Ldu, 380). 

?? Martl 1986b: 22 claims that the author's reference to the tunica pertains to the 
traditional medieval exegetical meaning of the term, symbolising unity. 

?5 A quote from Cyprian prohibiting the division of Christian unity is followed by 
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allegorical reasoning takes precedence, in this case the sun and moon 
allegory:?** the author considers it scandalous to reduce the rays of the 
sun and the illuminations from the moon. 

The second part of the retort is linked to the asymmetry between the 
Augustinian distinction between ‘injustice’ (nequitia) and ‘justice’ (iusti- 
lia), and outlines the practical results by repeating the accusation made 
in the first book: the papal party is responsible for the atrocities caused 
by war and upheaval (Ldu, 382). The more personal tone of the second 
book is seen in the quote from the Apostle James which addresses the 
intentional side of the instigators of war??? Once again, the argument 
is premised on Hildebrand as the ‘originator’ of the schism."" Hence, 
the second part of the reply to the Hirshauer monk, albeit an aside to 
discuss sacramental theology, is better argued since the premise of the 
argument is substantiated and not taken for granted. 

The retort, then, does not discuss sacramental theology in a way 
that displays a willingness to understand the opponent. The author 
also fails to address the initial methodical criticism of the Hirshauer 
monk. In the first book, tautologies that resulted from imposing the 
moral-theological scheme were largely avoided. In this case, however, 
the moral-theological scheme welds together arguments that are only 
analogically, allegorically or metaphorically related to the subject under 
discussion. 


another contrast between those adhering to the cause of Pope Hildebrand and those 
who are loyal to Christ (Zdu, 380). 

3t The allegory is also found in papal letters and the polemics of Guido of Osna- 
brück and Hugh of Fleury. Later, it was applied by the symbolists of the 12th cen- 
tury, including Gerhoch of Reichersberg; see Meuthen 1959: 54. In the Monarchia, 
Dante tries to undermine it by claiming that the allegorical reading of ‘light’ does not 
signify ‘authority’ (Dante, Monarchia, 113). On the political thought of Dante, see D’ 
Entréves 1952; Ullmann 1976b. 

75 Unde Augustinus scribens in tractatu psalmi cap. XII. de talibus: Eo plus, inquit, abundat 
nequitia, quo sibi videtur abundare iustitia.. . (Ldu, 382). 

75 “From where do war and struggle come", he asks, “Not from here?” (Jam. 
4, 1). But from the zeal for honour and struggle that permeates your hearts’ (Unde, 
inquit, bella et lites in vobis? Nonne hinc? scilicet ex zelo amaro et contentionibus, quae sunt 
in cordibus vestriz (Ldu, 382)). 

?" [t looks as though the author is aware of this premise as he refers the reader 
back to the second chapter of the second book, which contains the five attacks made 
against Hildebrand. 
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11. The election of anti-pope Guibert of Ravenna 


The election of anti-pope Guibert of Ravenna on 25 June 1080 caused 
quite a stir in the papal camp.” Four years later, on 25 March 1084, 
Guibert was enthroned as Pope Clement HI and barely a week later, 
on 31 March, King Henry was named emperor by the anti-pope. 
Along with the German king’s besieging of Rome earlier the same 
year, these incidents signalled the turning of the tide for the royal party. 
The death of Pope Gregory a year later and the subsequent flood of 
royal polemics was another sign of their changing fortunes. In all these 
writings, considerable attention was devoted to the enthronement of 
the anti-pope. However, because the discussion had already emerged 
in the early 1080s—most forcefully addressed on the papal side by 
Gebhard of Salzburg—the later writers needed to come to terms with 
the earlier attempts to discredit the legitimacy of the anti-pope. For the 
Hersfeld monk, the question is not only one of justifying Guibert and 
the installation of Henry as emperor; it is also important to remove all 
doubt as to whether the election of the anti-pope signified royal party 
formation. The discussion considers both the election in its institutional 
and canon-law aspects and the personal side of the anti-pope, based 
on the accusation of the Hirshauer monk’s statement ‘Guibert lies to 
God and appeals to the synagogue of Satan’: 


She was and is the Roman Church, as She is the mother of all churches, 
who neither has been fooled by false learning nor can fool anyone by false 
learning; this holy Mother, the Roman Church, who will never stop pitying 
her beloved children—a sadness increased by the schism between King 
Henry and Pope Hildebrand. O' if only it does not lead to perdition; due 
to the pressure of necessity [summa necessitate] She elected Guibert, bishop 
of the church of Ravenna, to be guardian of the flock as Roman pope, 
consented and ordered [consentiente et agente] by King Henry, also patriciate 
[patricio] of the Roman Church. Necessity acknowledges no law??? 


79 This is first manifested by the propagandistic campaign directed towards Ravenna 
in the summer and fall of 1080; see above, 3. Polemical warfare in the royal and papal 
chanceries (1073-1082). 

?9 Atque ideo ipsa, quae vere erat et est Romana ecclesia, cum sit mater omnium ecclesiarum, quae 
aliquo pravo dogmate nec aliquando fefellit nec aliqua heresi unquam falli potuit, talis, inquam, sancta 
mater Romana ecclesia, cum non posset non misereri filiis viscerum suorum, qui per dissensionem regis 
Henrichi et Hildebranti papae trahebantur, et utinam adhuc non traherentur ad interitum, elegit summa 
necessitate Wigberdum Ravennatis. ecclesiae. episcopum. ad pastoralem. curam Romani pontificatus, 
consentiente pariter et agente rege Henricho codemque patricio Romanae ecclesiae. Necessitas autem 
non habet legem (Ldu, 384). 
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The Hersfeld monk basically responds to the claims of the opposing 
party by referring to the moral-theological scheme for deducing the 
necessity of sustaining the ‘right order’ by whatever means (summa 
necessitate) available from already established premises—Christian unity, 
peace, and justice.’ The phrase ‘mother of all churches’ is addressed 
in terms of the ‘teacher’ and ‘doctor’ function. Consequently, while 
the Gregorian reform papacy claimed that these functions belong 
to the pope,””' the author ascribes these to the Roman Church.?? 
Furthermore, the phrase has a legal function in terms of the notion 
of hierarchical subordination, and probably refers back to the earlier 
canon-law reference in which the Roman Church is in charge of 
all churches (Gelasius). This argument also establishes a link to the 
importance allotted to common usage, utilitas, which refers both to the 
secular and the sacerdotal powers. Hence, the argument is not only 
able to counter a moral criticism, but also forges a positive basis for 
reinstating the ‘right order’. 

The legal aspect of the argument consists of two parts, both deduced 
from the moral-theological defence. First, the author stresses that the 
legal proceedings, the election, were performed in accordance with 
canon law. In other words, after being elected pope, the election was 
consented to and ordered by King Henry as fatricius.?? Thus, the anony- 
mous writer stresses precisely the legal aspects of the election of Pope 
Hildebrand that even the papal chancery admitted were lacking in the 
election, namely the consent of King Henry? Second, by stating that 
‘necessity acknowledges no law’ the author invokes an analytical sepa- 
ration between the justification of the legal ruling and the legal ruling 
as a formal procedure. Thereafter, this separation is used to establish 


290 


The notion of ‘necessity’ was first introduced in the presentation of the moral- 
theological scheme. 

3! The functions of ‘teacher’ and ‘doctor’ derived from the papal primate were 
used to justify papal claims. 

2°. The focus on the Roman Church as wielder of these prerogatives indicates the 
gradual stronger focus on the Roman Church rather than the pope in some circles 
in the 1090s: the reallocation of the papal primate to the Roman Church is another 
manifestation of the effort to undermine the Gregorian view of the papal primate. 

?5 Henry probably received the patriciate from the Romans in 1061, at the council 
of Basel (Stoller 1985: 260). According to Martin 1994: 292, the patriciate provided 
the legal basis for the royal participation in the ordination of Guibert. For other per- 
spectives on the patriciate, see Schramm 1962; Vollrath 1974. 

?' Because the patriciate is not specified, the author probably refers back to the 
political-ecclesiological scheme of the first book in which it was derived from the func- 
tion of the secular ruler in the Carolingian period. 
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a legal hierarchy in which the justification in some cases overrules the 
formal ruling. Moreover, this justification is the necessity stemming from 
the schism between the sacerdotal and the secular power. 

This argument is one of the better attempts to justify the election 
of the anti-pope. By allocating the ‘doctor’ function to the Roman 
Church—and not the pope—and thereafter qualifying the formal 
legal framework by inserting a legal hierarchy in which ‘necessity 
acknowledges no law’, the author re-defines the question. Rather than 
relying on procedural formalities, the author mentions these only after 
the outlined moral-theological basis in relation to necessity has been 
established. Compared to the author of the Dicta cuiusdam and Guido 
of Osnabrück, who apply the necessity argument in order to justify 
the secular ruler’s right to take action in the case of a church schism, 
the Hersfeld monk has replaced the historical backdrop with an almost 
metaphysical invocation of the mother church as the justifying instance. 
At the same time, the Roman Church is also personalised: She elected 
Guibert.” Thus, the argument attempts to circumvent the legal mis- 
givings regarding the election of the anti-pope. Because ‘the people 
and the clergy’ in Rome did not choose Guido, the author redefines 
the authorising subject to include the Roman Church as a legal entity 
which also contains the clergy and people. 

The argument has three weak spots. Although necessity is defined 
in terms of the schism, it still has a general character. Consequently, 
by claiming that ‘necessity acknowledges no law’, the Hersfeld monk 
partly consents to the papal effort to justify the irregular election of 
Pope Hildebrand precisely by referring to necessity. Moreover, because 
necessity was applied as a general justification (Dictatus papae), the anony- 
mous writer is in danger of consenting to a principle that justifies the 
alleged innovations of Pope Hildebrand, including the excommunica- 
tion and the release of the oath. Third, the argument, due mainly to 
its deductive character, shows a logical lapse, carefully concealed by 
the rhetorical presentation. Tautological reasoning is the keyword: in 
order for an irregular legal process to take place, there has to be a 
situation in which necessity rules out all other alternatives. However, in 
defining necessity in relation to a ‘right order’ consisting of Christian 
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The author of the vita of Henry IV uses similar phrases when describing how 
the anti-pope was expelled: ‘After she [Rome] had taken up arms again against the 
emperor and had expelled the pope, she constituted another, for that earlier Gregory 
had departed from life (Vita Heinrici imperatoris, 434). 
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unity, the conclusion is given a priori: the issue at stake is precisely the 
shattering of the Christian unity. Whether the author is aware of this 
logical flaw is difficult to ascertain; probably not, since the next passage 
authorises the topic ‘necessity acknowledges no law’ by quoting Pope 
Innocent I (Ldu, 384). 

While the discussion of the election thus far has dealt with the insti- 
tutional and canon-law aspects, the focus shifts in the last part of the 
chapter as two more aspects of the election are discussed. The first one 
is based on a claim made by the Hirshauer monk: ‘For if Guibert had 
not been a thief and heretic...he would not have consented to being 
elected while Gregory was still alive.” The monk’s reply to this implicit 
reference to the canon-law dictum prohibiting the coexistence of several 
popes hinges on the ‘necessity acknowledges no law’ phrase: ‘Anyone 
who uses trickery to gather testimonies of the holy fathers everywhere 
in order to strengthen the party of the schismatics and heretics is much 
more a thief and a heretic...” The second point regarding the elec- 
tion of the anti-pope is also taken from canon law: 


And if the truly pious and peace-loving Pope Clement 1s found guilty by 
those who nurture this struggle, remarking that he who was first a bishop 
in another church has now become a bishop of the Roman Church, they 
should know that this is in accordance with canon law. . .??? 


These two aspects of the election of the anti-pope caused severe prob- 
lems for the royal polemicists. In fact, the Hersfeld monk is one of the 
few who discusses these aspects at all. While both points are raised 
in the papal letters, the elaboration was left to Anselm of Lucca and 
particularly to Gebhard of Salzburg.?? With regard to the argument 
that the anti-pope was elected while another pope was still living, the 
anonymous writer only refers to necessity. Given the tautological aspects 
of the reasoning, it can hardly be considered a final repudiation of the 
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Nam si Wigberdus...fur et hereticus non fuisset, viventi adhuc Gregorio nul- 
latenus subrogari consensisset (Ldu, 384). 

297 [ste magis fur est et hereticus, qui furtim collectis undique sanctorum patrum testimoniis ad 
confirmandas scismaticorum pariter et hereticorum partes... (Ldu, 384). 

?9? Quodsi Clemens papa vere pius atque pacificus videlur his, qui sunt ex contentione, vel in hoc 
culpabilis esse, quod, antea. episcopus alterius ecclesiae, nunc factus est pontifex Romanae ecclesiae, 
sciant hoc licitum esse ex canonum constitutione. . . (Ldu, 384-6). 

* Anselm of Lucca deals with the subject in the Liber contra Wibertum, elaborating 
the canon-law aspects of the election in a demonstrative and propagandistic fashion 
(Ldl, 1, 517-28). The papal point of departure, as well as Gebhard's argument, is 
treated in the respective chapters above. 
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canon-law invective. The subsequent ad hominem attack—which redefines 
‘thief and heretic’ in terms of the earlier intellectual criticism directed 
at the Hirshauer monk—is perhaps an implicit acknowledgement of 
this shortcoming of the argument. The second aspect of the response 
is also heavily indebted to the necessity argument, which allows the 
Roman Church to order Guibert to take on the papacy. This point 1s 
better argued, mainly because it relies on not only moral theology, but 
also on canon law. In addition, the author stops short of the chrono- 
logical mix-up implied in using the illegitimacy of Pope Hildebrand 
as a basis for claiming that the papacy was vacant.?? It is also better 
argued because the next chapter offers proof intended to support the 
claim that the situation demanded action out of necessity. ??! 

In the next chapter (ch. 7) the author tries to show that the pres- 
ent circumstances justified the use of the necessity clause. Along with 
this focus on contemporary history, the election of anti-king Rudolf 
of Rheinfelden is reintroduced. While the narration provides a great 
deal of information regarding the events that occurred in the period 
from 1077 to 1088,"? no new arguments are advanced. What it does, 
however, is to bridge the gap between theory and practice by relating 
the historical events to the question of necessity and to the moral-theo- 
logical scheme. The whole chapter reads like a historical explanation 
for the upheaval in the period; the conclusion is given beforehand 
and the explanation amounts to a back-and-forth movement between 
the historical narrative and the premises that are a part of the pre- 
defined functional scheme. Thus, in order to explain the invasion of 
Rome by King Henry in 1084, the author first repeats the narrative of 
the peaceful and religious king who had to rectify Pope Hildebrand’s 
attempt to usurp royal power (Ldu, 386-8). To the Hersfeld monk, the 
civil war and the failure to comply with the patriciate necessitated the 
creation of Guibert as apostolic successor and Henry as emperor in 
1084 (Ldu, 388). 

Compared to the historical argument of the first book, all inductive 
traits have vanished and the tautological implications of the deductive 


9?" Guido of Ferrara’s treatment offers an example of this type of chronological 
mix-up. 

31 The necessity argument is part of the overall moral-theological scheme. However, 
because the formal argument was acknowledged by the papal side, the retort is another 
example of the author's ability to adapt to the arguments of his opponent in order to 
reach an understanding of the fundamentals of the conflict. 

9? The Ldu has been considered a valuable historical source, despite its polemical 
tenor (Robinson 1978d: 542). 
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approach are clearly visible. The Hersfeld monk is considering near- 
contemporary history, probably derived from oral reports and texts in 
the form of the polemic of the Hirshauer monk and Guibert’s encycli- 
cal. ‘The detachment evident in the first book, has been replaced by a 
broader epistemological platform that is in need of a strong structuring 
device like the deductive method.*” 


12. Anti-king Rudolf Pope Hildebrand, and the definition of the papal party 


The election of anti-king Rudolf of Rheinfelden was addressed in the 
first book. Due to the character of that book, the incident served as an 
illustration of general political-ecclesiological points.’ In the present 
analysis, the discussion is similar to that seen in the royal polemics of 
the 1080s, and focuses on the legitimacy of kingship.*° The author 
introduces the election of Rudolf by reminding the reader of the 
breach of the divinely instituted order and the results this had in the 
present upheaval (Ldu, 396). The author then describes how Rudolf 
was ordained by Siegfrid of Mainz, and after four years was struck 
down by divine judgement (Dei iudicio)? This polemical use of divine 
punishment inflicted on the anti-king*”’ outlines the circumstances sur- 
rounding the election: while the king was in Italy seeking peace, the 
‘election and ordination soaked in blood’ took place in the presence of 
papal legates (Ldu, 402). In chapter 11, the author elaborates further 


95 The pure textual basis of the first argument led to a historical approach in 
which contextualisation was the core of the argument. Both in this first treatment of 
near-contemporary history and in subsequent treatments, the mix of oral and written 
epistemologies necessitates a moral-theological scheme able to structure the narra- 
tives. Thus, it is not only the contemporary proximity that explains the more polemic 
approach in the second book, but also the change from a purely textual to a mix of 
oral and textual epistemologies as the point of departure. 

9" The presentation of the anti-kings in the first book had three polemical func- 
tons. First, they put forward a contemporary example of illegitimate resistance to 
the divine installed King Henry. Second, the deaths of the anti-kings functioned as 
examples of divine punishment. Third, the alleged association between the anti-kings 
and Pope Hildebrand was an important premise in the legal argument that attempted 
to present the pope as an enemy to King Henry and hence legally barred from acting 
as judge. 

9?» Robinson 1978a: 114—45 remarks quite correctly that the election of anti-kings 
led to a renewed attention on the nature of legitimate kingship. 

306 Postquam vero ille Rudolfus rex quarto ordinationis suae anno in praelio occisus est, proximo 
dehinc anno uterque locus, qui erat particeps et electionis et ordinationis eius, ex Dei iudicio per ignem 
consumptus est (Ldu, 399). 

307 Divine punishment is also referred to by Wenrich of Trier, Guido of Osnabrück, 
and Guido of Ferrara. 
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on the notion of party by addressing the question of the legitimacy of 
the anti-king with reference to his party attachment: 


Henry, because he was born and raised in the kingdom, followed his 
ancestors in the divinely instituted kingdom, and then, following apostolic 
doctrine, was given the sword to punish the impious and the just in the 
church and the realm; Rudolf, however, swore obedience to the pope, 
who through the bishops of his party had promulgated the idea that 
he [Rudolf] was not guilty of perjury and perfidy if he went against 
him [Henry] with weapons because, being excommunicated, he was no 
longer king. They said that it is the task of the faith and the faithful in 
the church to kill and persecute those who communicate or side with 
the excommunicated King Henry and refuse to give up their support 
of his side.” 


Thus, the legitimacy of King Henry consists of four factors. First, the 
author refers to the ‘royal honour’ and implicitly to the customary 
rules of royal succession established in the discussion of Carolingian 
history. Second, the stress on the king’s adherence to his ancestors refers 
to the Christian nature of the kingdom and also contains an allusion 
to his father, Emperor Henry HI. The third legitimating factor is the 
institutionalised relationship to the church: the king had been given the 
secular sword, in accordance with the political-ecclesiological scheme. 
While the first three factors are concerned with the public side of the 
royal office, the fourth combines public and private concerns: King 
Henry is presented as the rex tustus in his defence of the inhabitants of 
the church and the realm. 

The second main aim of this passage, the juxtaposing of King 
Henry and anti-king Rudolf, proves that the pope was the ‘originator 
and continuator’ of the schism. Based on this description of the pope’s 
direct involvement in the German civil war, the anonymous writer con- 
tinues to consider the consequences of the pope’s action in terms of 
the divinely installed functional ‘right order’: ‘Such a pronouncement 
is new and unheard of because the church has not been conceded any 


308... Heinrichus scilicet, quod natus et nutritus in regno successisset progenitoribus suis in regnum 


ex Dei ordinatione, ac perinde accepisset tuxta doctrinam. apostoli vindicem gladium in impios atque 
iustos vel ecclesiae vel rei publicae, Rudolfus autem, quod obediens esse deberet pontifici sedis apos- 
tolicae, qui per episcopos partis suae praedicasset eum non teneri obnoxium. periurii vel perfidiae, si 
contra eum arma tulisset, qui, utpote excommunicatus, rex iam esse non posset; cum hoc sit, inquiunt, 
fidei atque fidelium in ecclesia, occidere scilicet ac persequi eos, quicunque communicantes vel faventes 
excommunicato regi Henricho noluerunt declinare post partium. suarum studia (Ldu, 402). 
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other sword than the spiritual, which is the word of God.””” Both the 
spiritual function of preaching the ‘word of God’ and the reference 
to the tripling of the sword have been introduced before. However, 
the present context alters the polemical function of the invectives. 
By repeatedly portraying Hildebrand as the originator of the schism, 
the pope is put at the head of a hierarchy consisting of Rudolf, the 
Hirshauer monk, and other supporters. 

How is this idea of kingship to be evaluated? Recent research has 
repeatedly stressed the role of the Investiture Contest and the Saxon 
war in the clarification and elaboration of kingship,? resulting in a 
transpersonal understanding of the institution.*!! The Hersfeld monk 
has been credited for postulating the first known theory regarding the 
heritable monarchy (Dempf ), a concept of an independent secular 
power (Brackmann, Tellenbach, Ullmann, Pellens, Koch), and a clear 
distinction between the ruler and the ruled (Nitschke). According to 
the Hersfeld monk, kingship is traditional in the sense that it reflects 
the clarification of the rex iustus notion seen not only in the mid-period 
polemics, but perhaps even more so in the chronicle writers Lampert 
of Hersfeld and Bruno of Magdeburg. Hence, the four defining char- 
acteristics of King Henry resemble the list given by Wenrich of Trier 
a decade earlier; both writers use transpersonal criteria to contrast 
the anti-king with the legitimate King Henry. Compared to Lampert, 
Bruno, and Manegold, the total loyalty to the divinely installed king 
demanded by the anonymous author precludes discussions of the recip- 
rocal bonds between the ruler and the ruled.?? With regard to the bold 
claims regarding the epochal significance of the Ldu in early research, 
all these aspects are incorporated in the writer's vision of kingship, but 
are perhaps less clear-cut than usually imagined. Consequently, the 
heritable monarchy and the notion of an independent secular power 
only emerge if the first and the fourth historical argument related to 


99? Nova et inaudita est praedicatio eiusmodi, cum ecclesia non habeat sibi concessum gladium nisi 


spiritus, quod est verbum Dei (Ldu, 402). 

310 On this, see above, Peter Crassus and the legal renaissance of the eleventh 
century (c. 1080-1084). 

?! Millotat 1989: 74 claims that the author uses two different transpersonal elements 
based on the notion of corpus christi: the conception of the divine in the church and 
notion of the soul in terms of a unified organism. 

312 To Koch 1972: 95-6, the belief that the king was above the law was elaborated 
by Otto of Freising in the 12th century, possibly with the use of Roman-law phrases, 
which eventually led to the doctrine of absolutism. 
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Carolingian history are addressed. It is there that the author presents 
the legitimate sources of kingship, the translatio scheme that links ele- 
ments of Roman and Carolingian kingship to the Salian period, the 
nomen-potestas theory, and the defining characteristics of a Christian 
king compared to a heretical ruler. The clear separation of the ruler 
and the ruled is partly a result of the difference between Carolingian 
kingship and the sacral kingship of the Salian period. To the anony- 
mous author, the election of Pippin as maior domus does not signify the 
viability of this arrangement for the Salian period. Pippin was elected 
because of the special circumstances surrounding the change of ruling 
dynasty and the continuation of the Christian Roman Empire, whereas 
Henry ‘followed his ancestors in the divinely instituted kingdom’ and 
thus only sustained the sacral kingship established by his ancestors. 
Consequently, the author's concern with the ruled is solely in order to 
exclude this group as a potential political factor, a focus also evident 
in his refusal to deal with the popular aspect of the Augustinian idea 
of the res publica. 


13. The textual and intellectual aspect of the ‘right order? 


The struggle to maintain the ‘right order’ was basically a struggle for 
the interpretive hegemony of an authoritative canon of texts. Save 
for the demonstrative approach of Anselm of Lucca (Zdl, 1, 517-28), 
and the encounter between Walram of Naumburg and Herrand of 
Halberstadt (Ldl, 2, 286-91) the discussion of the 1080s and 1090s was 
characterised by a new awareness of the ramifications of interpretation. 
The Hersfeld monk takes this awareness one step further by focusing 
on the epistemological primacy of the text.?? 

The focus on the originator is in the following chapters partly replaced 
by quotes from the scripture, comparing the teachings of ‘the scribes 
and the Pharisees’ with the wrong teachings of the papal party. The 
polemicists were quick to invoke the Pharisees and use them as a nega- 
tive analogy in terms of learning?" The Hersfeld monk’s application 
of this approach stresses the extent to which the diffusion of a faulty 


35 The author has on two earlier occasions reflected on the textual side to the 
struggle: in discussing the letter to Hermann in the first book, and in the dispute with 
the Hirshauer monk at the beginning of the second book. 

%14 The biblical analogy is used in all periods, for instance in the De investitura epis- 
coporum. 
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understanding of the ‘right order’ is a result of the propaganda. First, 
the writing of the Hirshauer monk is addressed, and the author claims 
that the polemicist was directly responsible for the persecution because 
of his written defence of Hildebrand: 


... this persecution, I say, is approved by the writer of this letter as he took 
on the task of defending the party of Pope Hildebrand and attempted 
to corroborate this with testimony from the sacred scripture that was 
gathered together in a faulty way [ fraudulenter collectis] . . 9? 


The Hersfeld monk uses the already introduced biblical example as 
an historical analogy to the propagandistic campaign of the Hirshauer 
monk, his aim being to reintroduce the third literary protagonist, 
Guibert of Ravenna.?!' 

These passages, interwoven with numerous scriptural quotes regard- 
ing the moral-theological notion of ‘right’ and ‘truth’, attest to the 
importance of the written form of communication in sustaining the 
struggle. To the author, the party-hierarchy is held together by the pro- 
pagandistic defence of the Hildebrandine cause by the “Pharisees of our 
time.’ Moreover, this biblical analogy is more than pure rhetoric, since 
the Pharisees are not only characterised by party allegiance but also by 
their intellectual method, which amounts to a ‘faulty welding together 
of biblical passages’. Precisely because the struggle was intellectual in 
nature and concerned with divergent interpretations of a textual past, 
the ‘right order’ could be reinstated by the same intellectual means that 
led to the outbreak of the struggle. 

The author approaches the theme by first quoting Pope Gregory 
I's distinction between persecution by the word and by the sword 
in the Moralia in Iob (Ldu, 410). Quoting the pope, the monk stresses 
the different moral qualities, ‘wisdom’ and ‘patience’, associated 
with sustaining persecution by word and sword respectively?" The 


315... huius, inquam, persecutionis rabiem. comprobat scriptor illius epistolae, qua suscepit par- 
tem sui Gregori defendere et intendit eam sanctorum patrum. scriptis hinc inde fraudulenter collectis 
afirmare... (Ldu, 404). 

316. < the scribes and the Pharisees of our time call Pope Clement an oppressor as 
he strove for the welfare of everyone and with sorrow recognised that the promulgation 
of the opposing bishops in Italy and Germany instigated rape, fire, and destruction of 
churches...’ (... nostri temporis scribae et pharisaei appellant Clementem papam calumniatorem, quia 
quaerit salutem omnium, dolens fieri in Italico pariter et T heutonico regno ex praedicatione adversantium 
episcoporum rapinas et incendia atque destructiones ecclesiarum. . . (Ldu, 408)). 

57 Anyone...who sustains persecution through the word displays wisdom and 
anyone who sustains persecution through the sword displays patience’ (Sed cum 
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audience is then addressed directly as the author compares the different 
weapons used in the Investiture Contest. Not only has the papal party 
used both ‘threats of war’ (periculis bellorum) and ‘persecution by words? 
(pugnis verborum), but it has also included the ‘written word’ (scriptis) as 
a weapon in the struggle: 


Notice, we are purged by our adversaries not only by the threat of war 
and persecution by words, but also by writings, and what is more serious for 
us, the introduction of the testimony of the holy scripture against us.?'® 


The criticism of the pope’s secular activities?!” is theoretically elaborated 
in terms of the idea of ‘persecution’, thus attesting to the writer's 
understanding of the transformation of the meaning of the militia 
Christi: the papal party has ‘persecuted the church’ in the same way and 
using the same means as the early church was persecuted. Hence, the 
author understands the extent to which the Gregorian reform papacy 
has transformed the meaning of the militia Christi from its initial refer- 
ence to spiritual conflicts to a sense of knightly bellicosity obedient to 
the papacy.?! The importance of the text is evident from the exten- 
sion of the distinction between the bellatores and the oratores to include 
a third form of persecution,*” namely intellectual persecution by the 
use of the written word. Basically, persecution as ‘war’ and ‘words’ is 
subordinated to a new form of persecution as incorrect interpretations 
of the scripture. By linking the meta-commentary on the significance 


verbis...persecutionem sustinet, exercetur eius sapientia, cum vero gladiis, exercetur 
eius patientia (Ldu, 410)). 

95 Ecce inpugnamur non solum periculis bellorum vel pugnis verborum, sed etiam scriptis 
adversariorum, et quod gravissimum nobis est, introducuntur contra nos testimonia sanctarum 
scripturarum. . . (Ldu, 410). 

5? Cowdrey 1997b: 34 stresses the extent to which Gregory was responsible for 
making warfare morally acceptable by directing those who took part in it to a spiritual 
commitment and to a singleness of motive. He thus proposed war as a sanctifying ele- 
ment in their own lives. In both ways, he prepared the grounds for the Crusade. 

?? Tt should be noted that the author does not discuss the concept of ‘just perse- 
cution’ in relation to the reform project such as, for instance, Guido of Ferrara and 
Sigebert of Gembloux. 

9! See Russell 1975: 35. For other views on ‘just war’, see Prinz 1971; Markus 
1983b; Cram 1955; Cowdrey 1997b; Hehl 2004. 

?? Bonizo of Sutri uses the differentiation to justify Gregory VII’s military activity 
by stressing that the pope had ruled the church in peace until being attacked by King 
Henry. According to Bonizo, there are two types of persecution: ‘Persecution that is 
inflicted on us by those who are outside must be overcome by patient endurance, while 
persecution inflicted by those who are within...must be fought with all our strength 
and weapons’ (Ld/, 1, 612-3). Bruno of Segni applies the separation in the defence of 
Pope Leo IX's military activity, noting that the pope ‘only had sent an army for the 
defence of righteousness’ (Ldl, 2, 550). 


THE ‘RIGHT ORDER OF THE WORLD’ 499 


of the written word with this first general attack on the opposing party, 
the author redirects attention from the futile traditional means of solv- 
ing conflicts to the ‘world of books’. Gompared to the concern with 
hermeneutics displayed by other mid-period polemicists,*”’ the writer's 
reflections focus on written communication both as the structural rea- 
son for the continuation of the papal party and as the sole means for 
conflict solution.??* 

Chapter 15 of the second book develops the writer's reflections on 
the intellectual dimension of the struggle. A third intellectual opponent 
and the related textual epistemology are also introduced. This textual 
epistemology, in turn, provides a basis for the elaboration of meta- 
theoretical deliberations, as well as a point of departure for a discussion 
of new legal and historical arguments. From a formal perspective, this 
long chapter sums up a number of arguments presented throughout the 
book and thereby provides a firmer structure for this second book. The 
debate with the third opponent, Bernard of Hildesheim,?? is similar to 
the first and second historical arguments scrutinising the papal letter 
to Hermann of Metz. Initially, the author quotes verbatim from ch. 
25 of the Liber canonum to establish the premises for the argument.*”° 
The author uses the biblical example of David and Saul as an histori- 
cal analogy by contrasting Saul’s atrocities—the killing of eighty-five 
priests—and Henry’s zeal for religion, exemplified by the disposition 
over churches given by the king (Ldu, 418). The absurdity of the pro- 
ceedings against King Henry, and by implication the absurdity of the 
intellectual defence, is then addressed: 


... because he would not place his royal power and honour and kingdom 
in the hands of Pope Hildebrand, in accordance with the will of his 


95 See for instance Wenrich of Trier, Gebhard of Salzburg, Peter Crassus, and 
Guido of Osnabriick. 

824 The difference between the public debate in the heated 1080s and its concomitant 
papal propaganda campaign and the perhaps more reflective and detached climate of 
the 1090s 1s reflected in the author's rhetorical elevation of conflict solution by written 
means in terms referring to salvation history. 

95 The Liber canonum contra Heinricum quartum is addressed to Hartwig of Magdeburg. 
For different views on Bernard of Hildesheim and the Liber canonum, see Fauser 1935: 
34-6; Funkenstein 1938: 51; Autenrieth 1956: 16; Robinson 1978a: 106-8, 151-2; 
Suchan 1997: 230-3. Although the Liber canonum is anonymous, Sigebert of Gembloux 
assigns the book to Bernard (Sigebert, De scriptoribus ecclesiasticis, ch. 165). 

?5 Millotat 1989: 84 underlines the large resemblances in transpersonality between 
the two authors: both address the office of Henry in transpersonal terms, and both 
present a relationship between ruler and ruled derived from the kings of the Old 
Testament. 
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enemy, he should be condemned because of his disobedience, as if he 
had usurped the sacerdotal law [tus sacerdotale]. He said: “We must also 
give an answer to those who prefer the secular to the divine and consent 
to the transfer of sacerdotal law [tus sacerdotale] to laymen, and complain 
that Henry is condemned by Gregory without example. But in order to 
silence this complaint”, he said, “they have to look towards a history 
that includes bishops—not only popes—and also provincial bishops who 
do not refrain from addressing the kingly or imperial power in order to 
defend the canonical law [iuris canonici ].^?? 


Eschewing direct historical confrontation, the author chooses to 
approach Bernard more tentatively, first establishing the theoretical bond 
between this specific issue, the excommunication of King Henry, and the 
wider political ecclesiology on the one hand, and Bernard's intellectual 
method on the other. Thus, the Hersfeld monk directs attention to the 
zeal Bernard displays in his effort to shatter the firm belief of the true 
Christian. Furthermore, the party allegiance to the pope explains this 
divergence from the true path, which results in an attempt to gather 
scriptural and historical evidence as the basis for a different view of 
the ‘right order’. The results of this divergence from the ‘right order’ 
are then outlined: ‘because he obviously abuses both [scriptural and 
historical evidence], they are transformed by false interpretations [ falsa 
interpretatione], rather than true understanding [vera ratione]??? 

In addition to specifying the proper intellectual method presented 
above, the passages distinguish between the lack of intellectual skills 
and the faulty use of intellectual abilities. While the different aspects of 
this argument have been introduced earlier, the causal relationship that 
redirects attention to the epistemological level is new. The author’s con- 
cern with the text at this point not only serves to undermine Bernard’s 
intellectual credibility, but is also important for understanding the ratio- 
nality behind the ‘false interpretation’. The implicit distinction between 


92... quia noluit in manus Hildebranti papae pro voluntate hostium suorum tradere regiam 
potestatem et honorem. et regnum. suum, ideo scribitur merito pro inobedientia sua damnatus. esse, 
quasi per hoc voluerit tus sacerdotale sibi substernere. Respondendum est etiam his, inquit, qui 
spiritalibus saecularia, divinis humana praeferentes et ius sacerdotale laicis subster- 
nere volentes, conqueruntur Henrichum a Gregorio sine exemplo damnatum. Sed 
ut querimoniae, inquit, huic silentium imponant, inclinent aures historiis, quam saepe 
praesules non solum apostolici, sed etiam provinciales in defensione iuris canonici regali 
sive imperatorio non pepercerunt nomini (Ldu, 418-20). See also Liber canonum contra 
Heinricum quartum (Ldl, 1, 495). 

95 Ecce, cum quanto agit studio pertinaciae, ut moveat nos a soliditate fidei nostrae, quatinus 
introducti vel testimoniis scripturarum vel historüs rerum declinemus ad partem. sui Gregorii. papae, 
cum is certe utrisque abutatur, vertendo falsa interpretatione, non vera ratione (Ldu, 420). 
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lacking and false intellectual skills serves as the grounds for answering 
Bernard by displaying the proper use of reason. Compared to other 
mid-period reflections,?? this conceptualisation has two characteristics. 
First, no other mid-period polemicist redefined the entire struggle in 
terms of the hermeneutical divergence caused by the subjectivity that 
resulted from party formation and the subsequent detraction of the 
objective, rational, and true interpretation of the ‘right order'.?? Second, 
because the approach includes the whole array of epistemological 
sources (scripture, church fathers, canon law, history), the contention 
that Bernard ‘abuses both’ and that this leads to ‘false interpretations’ 
is better substantiated than the mid-period polemicists’ more selective 
approaches would allow, which also contributes to its status as a general 
methodical rule.?! 

This elaboration of the hermeneutical method is then used in a 
consideration of sacramental theology. The Hersfeld monk is upset 
because the opposition party has used Augustine to argue that the 


sacraments of baptism, anointment, and the Eucharist lack validity 


among those who ‘participate in his party??? 


... because we who believe and confide in the holy Catholic Church, the 
communion with the holy spirit and the remission of sin, we respond by 


turning Augustine against those who consider it important to stand on 
Gregory’s side.’ 


Thereafter, the author quotes two passages from one of Augustine’s 
sermons—also found in the Liber canonum (Ldl, 2, 490); the first stresses 


329 


Similar thoughts were put forward by Wenrich of Trier, Gebhard of Salzburg, 
and Guido of Ferrara. 

#0 In this respect, the anonymous is unique in terms of using a systematic analysis 
of party formation to explain the ideological elements that in turn jeopardise the oppo- 
nents’ understanding of the ‘right order’. This trait is in turn related to the analysis 
of the communicative structures operative within the papal party. 

5?! The validity of the approach to ‘false interpretations’ and ‘wrong understand- 
ing’ is conditioned on the huge amount of sources applied by the author. It has also 
a correlate in the later discussion of rationality. 

52 <. he wrote that among us, who do not participate in his party, the sacraments 
of Christ have no validity and are of no use, namely the baptism, the anointing, and 
the Eucharist; and in order to increase our terror, he introduced testimony from the 
holy Augustine against us...’ (... scribit, apud nos, qui nolumus participes esse partium suarum, 
nihil valere nihilque nobis proficere sacramenta. Christi et ecclesiae, quae sunt baptisma et chrisma 
atque corporis et sanguinis Domini mysteria, et ad augendum nobis terrorem introducit. contra nos 
testimonium sancti Augustini. . . (Ldu, 420)). 

333 quod nos, qui credimus et confitemur sanctam ecclesiam. catholicam, sanctorum commu- 
nionem, remissionem. peccatorum, retorquemus e diverso in eos, qui amplectuntur esse in parte sui 


Gregorii (Ldu, 420). 
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the difference between being inside or outside the Catholic Church 
and the impossibility of remitting sins outside the church, while the 
second focuses on the importance of peace in the Christian community 
(Ldu, 422). 

The Hersfeld monk is once again only partially interested in address- 
ing the question of sacramental theology. Compared to the initial discus- 
sions, an investigation of the specific sacraments 1s not necessary since 
Bernard considered the general validity of the sacrament in relation 
to the placement inside or outside the church. The author's response 
basically links the epistemological side of the matter—the interpreta- 
tion of Augustine—with the ontological premise for the general validity 
of the sacraments, i.e. a position inside the church. Bernard’s writing 
is used to confirm an ontological placement outside the church as a 
consequence of defending a party. Consequently, the initial theoretical 
reflections enable the author to develop a credible argument without 
actually discussing sacramental theology. Not only are the meta-theo- 
retical notions specified in relation to contemporary contending issues, 
but the tautological implications of using a prion defined ideas of unity 
and party as premises are also avoided by using Bernard's rendering of 
Augustine. With regard to the intention of ‘turning Augustine against 
the Hildebrandine party’, the use of the quotes from the sermons of 
Augustine in the Liber canonum is probably not accidental, since the 
reinterpretation offered by the author explains earlier references as 
‘false interpretation’. 

The passages cited from the Liber canonum contain a canon-law aspect 
too, referring twice to sacerdotal law (rus sacerdotale) and once to canoni- 
cal law (iuris canonici).?* Bernard's argument is fairly complex since it 
involves references to legality on several levels: the author argues that 
history verifies the fact that churchmen on different levels in the church 
hierarchy can excommunicate the secular ruler in order to defend 
‘canonical law’ (turis canonici). Because King Henry usurped 'sacerdotal 
law’ (tus sacerdotale) his excommunication was justified. The argumen- 
tative challenge here is twofold. First, Bernard seems to distinguish 
between ‘sacerdotal law’ as ‘custom’ and the written ‘canonical law’, 
and he abstracts the right to defend ‘sacerdotal law’ from the historically 


34 The treatment of the legal aspects to the excommunication of King Henry in the 
first book addressed the formal procedure and refrained from dealing more in detail 
with the canon-law side of the issue. Both books contain the legal argument, but the 
elaboration in the first book is the most sophisticated. 
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attested right to defend ‘canonical law’. Second, the term ‘sacerdotal 
law’ as used in relation to usurpation does not specify the grounds for 
the excommunication.?? The Hersfeld author's reply, however, does not 
address these more specific legal issues, but rather cuts to the chase by 
quoting Pope Gelasius: ‘Any privilege that attempts to contradict the 
universal church lacks validity. ?? 

The approach is a fairly straightforward exercise in legal deduction? 
and basically relies on the previous argument that establishes the ‘false 
interpretation’ on the basis of ‘party adherence’. Compared to the 
contextualised discussion of the Augustinian sacramental theology by 
Peter Damian, Bruno of Segni, and Bernold of Constance, the Hersfeld 
monk reduces the complexity of the Augustinian position to a ques- 
tion of whether the perpetuator is inside or outside the church. This 
being said, Bernard is not interested in sacramental theology either, but 
introduces the question in relation to the issue of the excommunica- 
tion. In an effort to put the last nail in the coffin, the author resorts to 
dialectical reasoning: ‘If our opponent has anything to respond to these 
testimonies of the holy fathers, it should be noted that he contradicted 
himself when he attempted to silence us using the introduced histori- 
cal evidence...” This is only the second time dialectical reasoning 
is employed, and in this case as well it basically seeks to entrap the 
opponent in contradictions, rather than use the method to illuminate 
problematic aspects of Augustinian sacramental theology??? 


55 The earlier reasons presented by the Hersfeld author consisted in the king’s 
communication with excommunicated. The context of this quote might as well refer 
to the question of lay investiture. 

595 Quae privilegio...universalis ecclesiae contraria probantur, nulla ratione 
subsistunt... (Ldu, 422). 

9? Similar to the discussion of ‘false interpretation’ and ‘wrong understanding’ 
above, this argument is convincing because it avoids the tautological implications of the 
moral-theological scheme. In other words, all the premises necessary in order to estab- 
lish the legal conclusion that renders the canon-law defence of Hildebrand invalid are 
established through the argumentative confrontation with the Hildebrandine party. 

555 Contra haec sanctorum patrum testimonia si quid adversarius noster respondere habeat, dicat, 
qui se iactat posse nobis per introductas rerum historias silentium imponere. . . (Ldu, 422—4). 

55» The dialectical reasoning is quite straightforward: if the opponent responds to the 
testimonies, the earlier contradictory use of the historical evidence will undermine the 
credibility of any response. If, on the other hand, the opponent refrains from respond- 
ing, this amounts to an acknowledgement of the fact that the Hersfeld author has put 
forward a correct interpretation of the Augustinian sacramental theology. 
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14. The fifth historical argument 


The fifth historical argument is the first in the second book and the last 
of the Ldu. The argument is placed after the two chapters considering 
the textual and intellectual aspects of the struggle, and thereby func- 
tions as an explication of the monk's observations on method. Initially, 
a quote from Augustine’s De vera religione, which stresses the importance 
of guarding the Catholic truth—is juxtaposed with Bernard's claim 
that: ‘historical evidence will show that provincial bishops also had 
approached the royal or imperial power’ (Ldu, 424).3*° Next, the conclu- 
sion to the discussion of the excommunication of Arcadius is repeated 
(Ldu, 424). The Hersfeld monk then confronts Bernard on four issues, 
taking a different approach on each occasion. The first addresses the 
excommunication of Emperor Philip the Arab by Pope Constantine: 


He wrote that Pope Constantine had put Philip under anathema, but this 
view is not expressed in either the deeds of the popes or in the histories. 
Rather, here it claims that the above mentioned Philip had sent a letter 
with false doctrines to the above-mentioned pope, and it was on account 
of this that he had to respond to a Roman synod. Philip was convicted 
as a heretic because he attempted to acquire the kingdom of Emperor 
Justinian .. 3"! 


There are similarities with the above historical arguments. First, the 
author is not satisfied with simply undermining the argument, but also 
provides the correct interpretation. Second, the constructive element is 
also present, consisting of a re-interpretation of the historical evidence 
based on the sources, in this case the Liber Pontificales. Compared to 
the above historical arguments, the difference lies in the closer links to 
the legality of the excommunication. By quoting Pope Gelasius, who 
also addresses the issue of the necessity of punishing those propagat- 
ing ‘wrong teachings’ (Ldu, 424-6), the author establishes a link to the 
discussion of the intellectual side to the struggle in the form of ‘false 
interpretation’. 

The second historical precedent introduced by the Hirshauer monk 
is the example of King Childeric. However, rather than discussing the 


34 Tt is difficult to ascertain the identity of his opponent, since the passage is also 


found in the Liber canonum. 

9". Post haec scribit, quod Constantinus papa Philippum anathematizaverit, quod nec in Gestis 
pontificalibus nec in Historiis invenitur, ubi tantum legitur, quod Philippus supradicto papae literas 
pravi dogmatis direxerit, quas ille cum apostolicae sedis concilio respuit. Philippus quippe praeter id, 
quod contra Tustinianum imperatorem regnum adeptus est, hereticus esse probatus est...(Ldu, 424). 
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example, the monk claims that enough has been said about this in the 
first book, and repeats his overall conclusion—that neither royal power 
nor imperial glory was affected by the actions of Pope Zacharias (Ldu, 
426). The third and fourth historical interpretations, both taken from 
the Liber canonum, are then presented. The third confrontation starts by 
paraphrasing the historical claim: ‘It follows that Charlemagne, acting 
on the order of Pope Hadrian, deprived Desiderius, together with 
his son Adalgiso, of the Italian kingdom and held Italy with Francia 
alone.” In responding, the Hersfeld monk first claims that Desiderius 
was a tyrant who had fought against the Roman Empire, the Roman 
Church, and the divine order (Ldu, 426). In spite of this, Hadrian did 
not order (tubente) Charlemagne, but rather ‘asked [vocavit] Charles for 
help in the defence of the church and the realm [rei publica] because his 
father, King Pippin, already held the patriciate of the Roman Empire. ?* 
In the next passage, the great effort and zeal shown by Charlemagne 
in liberaüng the church and the empire from the tyrant 1s outlined, 
specifying the historical source as the vita of Charlemagne (Ldu, 426). 

The interpretative approach here is characterised by two historical 
contextualisations. First, this incident of Carolingian history is inter- 
preted in the context of the first historical argument. Thus, the fact 
that the christening of the Frankish Empire took place by the replace- 
ment of Childeric by Pippin is vital if one is to understand the co- 
operative effort between Pope Hadrian and Emperor Charlemagne. 
Charlemagne is simply following the precedent set by Pippin.?** The 
second contextualisation draws upon the political ecclesiology, in which 
the functional differentiation between the powers prevents the sacerdotal 
power from ordering the secular power. Consequently, the anonymous 
writer depicts Pope Hadrian’s role in the proceedings as one of ‘ask- 
ing’ rather than ‘ordering’. Beyond the call for help, the pope is kept 
firmly in the background; the main protagonist is Charlemagne, who 
is acting in accordance with the role allotted to him within a divinely 


99? Sequitur autem, quod Adriano papa iubente Carolus Desiderium regem cum filio eius Adalgiso 
Italiae regno privaverit et solus Italiam cum Francia optinuerit (Ldu, 426). 

95. Huius rei gratia Adrianus papa vocavit Carolum in auxilium et defensionem ecclesiae pariter 
et rei publicae, cum pater quoque ipsius Pippinus rex iam accepisset patriciatum eiusdem. Romanae 
rei publicae (Ldu, 426). 

9 The first book is used to contextualise the historical argument. Rhetorically, the 
repetition of the historical argument from the first book underlines the fact that the 
proceeding was divinely ordered. 
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ordered Christian society.” Thus, the argument is in accordance with 
the hierarchy presented in the first book in which the Roman Church 
is the head of all churches and the Roman emperor (transferred to the 
Franks) is the secular head of Christian society. 

The fourth historical precedent, which is paraphrased from the Liber 
canonum, then follows: “Thereafter the claim follows that Pope Nicholas I 
forced Lothar II to obey canon law, and Hadrian condemned him 
because he was unable to change the temerity.?*? Since the Hersfeld 
monk cannot deny the historical realities—Lothar was condemned—he 
has to re-interpret the papal condemnation. Moreover, the conten- 
tious issue is who condemned the king because ‘In reality Hadrian 
did not condemn Lothar...?*' On the one hand, the author draws on 
the familiar necessity argument: Lothar ignored two warnings, issued 
publicly, and instead continued his sordid ways. On the other hand, 
the moral-theological scheme is again invoked: the inevitable outcome 
of Lothar’s sordid behaviour is the theological implication of opposing 
the divine order, namely exclusion from the Christian community.?*? 
The Hersfeld monk then refers to the death of the king in Piacenza 
a short time later (Ldu, 426), although the cited source—the chronicle 
of Regino of Prüm—is silent regarding whether the punishment was 
divine or not. In order to strengthen the former interpretation, the 
author introduces a historical analogy: King Charibert was struck 
down by divine judgement after being excommunicated by Germanus, 
the bishop of Paris (Ldu, 426-8). In summing up the argument, the 
author sarcastically remarks that ‘this is the historical truth he wants 
us to believe...” The reason for the remark is the writer's failure to 


35 The subordinate and passive role of the papacy is a general trait of royal 
polemicists that treat the question of the ‘election of the pope’: the author of the Dicta 
cuiusdam, Guido of Osnabrück, and Hugh of Fleury. 

999. Post haec etiam sequitur et dicit, quod Lotharium Nicolaus papa ad obediendum canonicae legi 
coegerit, et invicta temeritate Adrianus damnaverit (Ldu, 426). 

997 Certe non damnavit Lotharium regem Adrianus... (Ldu, 426). 

348 <., but after the first and the second correction put forward in public—necessary 
because of the adulterous crime—he continued his sordid ways and thus condemned 
himself according to the testimony of the apostles...’ (... sed post primam et secundam cor- 
reptionem pro crimine adulteri, quo publice regnum maculaverat, persistens adhuc in sordibus deliquit 
ipse tuxta sententiam apostoli proprio iudicio condemnatus . . . (Ldu, 426)). 

99. Hae sunt historiae, per quas aestimamur induci posse, ut credamus, Henrichum iure a Gregorio 
damnatum esse et exhinc indignum eum esse regio nomine et regia potestate. . . (Ldu, 428). 
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provide textual evidence: ‘... because we do not read that one of the 
holy fathers attempted to usurp royal tasks.’ 

The most interesting aspect to this discussion is the extent to which 
the author reveals his awareness of the weak spots in the argument—in 
this case the lack of firm empirical evidence that can confirm the rein- 
terpretation of the historical example of King Lothar II, an example 
applied by several papal polemicists.?' Another discursive trait is evident 
in the writer's efforts to come to terms with the lack of empirical proof 
through the use of historical analogies. As in the third historical argu- 
ment, reasoning by analogy establishes a link between the destinies of 
King Lothar and King Charibert and those used as the two examples 
of rex iniustus and divine punishment. Consequently, in this instance, 
as in the third historical argument, the analogies are premised on the 
moral-theological scheme, in this case divine punishment. The end 
result is a less historical approach than in the first and third historical 
arguments due to the stronger deductive element. 


15. History and narration of contemporary events: the 1080s 


At the end of chapter 15, the Hersfeld monk returns to narrate con- 
temporary incidents. Because the change in the epistemological point 
of departure—the shift from text to practice—goes hand-in-hand with 
the change in temporal dimension, the detached and argumentative 
approach of the first book is replaced by a more annalistic literary 
style. Thus, parts of the second book resemble the partisan chronicles 
of Bruno and Lampert, but are more indebted to the moral-theological 
scheme as a structuring element. 


390 cum non legeremus quenquam de sanctis patribus sibi aliquid de regni negotiis usurpare 


(Ldu, 428). 

31 Bonizo of Sutri notes: “The aforementioned Lothar, however, was often admon- 
ished by Pope Nicholas to repudiate his concubine, Waldrada, and when he refused 
to do so, he deserved the sentence of excommunication [...] Hence he was not only 
excomunicated but also deposed from the office of emperor and from all power over 
the Franks’ (Sed cum prenominatus Lotharius sepe a papa Nicolao esset ammonitus, ut Gualdradam 
pelicem suam. dimitteret, et nolet acquiescere, sententiam meruit excommunication [...] Et ideo non 
solum excommunicatus sed etiam imperiali dignitate et omni Francorum potestate depositus est (Ldl, 
1, 579). The example is also used by Manegold of Lautenach in Ad Gebehardum (Ldl, 
1, 362-3), Bernard of Hildesheim in Liber canonum (Ldl, 1, 496), Bernold of Constance 
in Apologeticae rationes contra scismaticorum obiectiones (Ldl, 2, 97) and de solutione iuramentorum 
(Ldl, 2, 148), and Deusdedit in Libellus contra invasores (Ldl, 2, 346). 
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Chapter 16 signals the transition to the discussion of contemporary 
incidents, and the last section of chapter 15 prepares the way for 
this transition by reintroducing the Saxons and anti-king Rudolf as 
members of the papal party. The section repeats a number of claims 
made in previous accounts. Thus, the earlier reference to Hildebrand 
as the originator of the schism is specified by presenting the pope as a 
supporter of the Saxon rebels and as a firm supporter of the cause of 
the anti-king, and, as such, as a transgressor?? Rhetorical antitheses 
are employed throughout. At the very end of the chapter, the author 
returns to the contemporary commander of the secular swords—the 
anti-kings Rudolf and Hermann.” Chapter 16 narrates the Saxon war 
(Ldu, 432-6) and provides a wealth of information on the historical 
events of that period.?* Salvation history is invoked and the narration 
is interspersed with references to the scripture which appeal for peace. 
The divine punishment inflicted on the papal party is regarded as a 
consequence of the fact that they strayed from God's order. ‘The chapter 
also clarifies ‘party’ by enumerating the enemies of King Henry.” To 
the author, this sorry state is a result of the dispersion of the allegiance 
to the head of the res publica that arose with the election of anti-kings. 
This propagandistic approach is carried over into ch. 17, in which the 
destiny of Abbot Sergius as Pope Victor IIT?*—his quick and unhappy 
death—is cited as another example of divine judgement. The author 
continues to attack the Hildebrandine bishops by introducing three 
dichotomies that bar this party from the ‘right side’: baptism—murder 
(Ldu, 438), consecration with sacred water—spilling of human blood 
(Ldu, 438), and sacraments from God—excrements from the devil (Ldu, 


392 |, transgressus fuisset impositae legis suae mandatum (Ldu, 428). 

»3 “Notice that King Hermann, the successor of King Rudolf, was for certain 
an example of what we literally can find from reading Daniel: “In his place was a 
despiser established, and he was not given the royal honour [Dan. 11.21]""* (Ecce enim 
Herimannus rex, successor Rudolfi regis ipsorum, talis certe fuit et talis extitit, ut de eo vere secundum 
literam interpretari. possimus, quod in Daniele legimus, quia: Stabit in loco eius despectus et 
non tribuetur ei honor regius (Ldu, 432)). 

5! See Robinson 1978d for a commentary. 

55» The anonymous author mentions Otto, the earlier duke of Bavaria, Bishop 
Hartwig of Magdeburg, Bishop Burchard of Halberstadt, Bishop Adalbero of 
Würzburg, Archbishop Sigfried of Mainz, Archbishop Wezelin of Magdeburg, and 
Bishop Adalbert of Worms. For a biography of Adalbert of Worms focusing on his 
change of loyalty from the royal to the papal cause, see Wendehorst 1959/61. 

36 See Cowdrey 1983 for a brief comment on the approach of the author to Pope 
Victor III. On the last year of Gregory's pontificate and the process of choosing a 
successor, see respectively Vogel 1982a; Gude 1993. 
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438). Eschatology resurfaces and the author repeats that it is only God 
who can judge the king,**” 

The present narration of contemporary incidents and the one concen- 
trating on the period of Pope Urban II that follows represent another 
side of the author’s approach to history. The phrase ‘tropological his- 
tory’ is perhaps indicative of the passages’ weakness:?? the dominant 
eschatological moral-theological scheme produces a historical narra- 
tion that stumbles into all the traps connected with a propagandistic 
approach. The narration becomes repetitive and static, and because 
the anonymous writer makes no effort to discuss the historical incidents, 
the presentation lacks credibility, at least with everyone other than 
royal-cause adherents. ‘Thus, the author ignores his own methodical 
advice—to shed party allegiance which inevitably results in a subjectiv- 
ism incompatible with the aim of reaching the objective truth—1n this 
‘tropological’ approach to history. 


16. The Gerstungen incident (1085) 


The description of the negotiation at Gerstungen in 1085 provides a 
rare opportunity to analyse public-opinion formation by way of the 
discussion of the so-called exceptio spoli argument of the period. In 
addition, the narration of the negotiation highlights the practical aspect 
of a number of theoretical notions, particularly those concerning the 
hermeneutical method, the role of the intellectual in conflict solution, 
and the relationship between oral and written forms of communica- 
tion pertaining to conflict solution.” The account of the negotiation 
is introduced by invoking several polemical points in preparation for 
the outline of the practical side of the intellectual struggle. Initially, 
the previous chapter’s rhetorical juxtaposition of war with conflict solu- 
tion is tied to the protagonists in the struggle: the initiative to address 


397, etiamsi iuste fuerit damnatus et resipiscens postea correxerit errorem suum, consequenter possit 


absolvi, talem a Deo acceptam potestatem ecclesia habente (Ldu, 440). 

55 The term is borrowed from Metahistory (White 1973) and only serves to underline 
the extent to which the author's interpretive scheme structures the historical narrative. 
It should be noted, however, that the Middle Ages, no more than the modern period, 
had an objective conception of the truth. On different occasions, modern research has 
focused on this subjective aspect in historical writing using terms such as ‘studies in 
modes of perception’ (Brandt 1966), the ‘narrative conventions of truth’ (Beer 1981), 
‘history as visual arts’ (Morrison 1990), and ‘truth and convention’ (Morse 1991). 

39 Robinson 1978a: 91 remarks that the treatise contains the most extensive discus- 
sion of the contemporary councils as symbols of the unity of the Catholic Church. 
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the synod is described as stemming from anti-pope Guibert's concern 
regarding the unity of the church (Zdu, 440-2). To the author, the 
papal party was to respond to a list of no less than nine accusations, 
embracing all the main issues in the conflict. The importance of the 
text in conflict solution is then discussed: 


Then, finally, with consent of the bishops of both sides, it was decided 
that this drawn-out struggle, that had been impossible to terminate by 
means of the sword, was to be settled by means of books; and this par- 
ticularly pleased laymen, whose blood had been spilled in great battles. 
Furthermore, it also meant that the originator of the wars against King 
Henry had to admit that the just cause lay where the victory was; this 
is so because the verdict of truth can easily be seen from books [ex libris 
agnoscitur], and can neither be deceived nor deceive [non possit vel falli vel 


fallere] 2°' 


This remarkable passage can be considered from a number of per- 
spectives. Most basically, it reveals a simple call for peace within an 
Augustinian framework in which pax has a prominent place.*? However, 
it is Important to distinguish between the description of the negotiation 
as a historical incident that had taken place almost a decade before 
the writing of the Ldu, and the literary and argumentative function of 
the incident within the Ldu. The passage outlines a general scheme for 
conflict solution based on the functional scheme. Because the ‘use of 
the sword’ has failed, the conflict can only be resolved with the ‘use of 
books’ and the solution thereby resides with the ‘wielders of the spiritual 
sword'.?? The innovatory nature of this suggestion is evident from the 
fact that the Hersfeld monk has to justify the approach in relation to 
laymen by stressing its utility for them in particular because ‘their blood 


360 These include war, majesty-condemnation, breach of the divine ordered separa- 
tion of power, perjury, transgressing of human and divine laws, damage to ecclesiastical 
privileges, robbery, and murder (Ldu, 442). They summarise the allegations made against 
the papal party, linking the accusations directed at Hildebrand at the beginning of the 
second book to the continuation of the schism through the Hildebrandine party. 

359! Ideoque tandem aliquando constitutum est, consentientibus utrinque episcopis, ut causa longae 
concertationis, quae non possit confici gladiis, terminaretur libris, laetantibus admodum laicis, quorum 
sanguis effusus est tot praeliis, quod ad hoc perventum sit, ut per ipsos auctores. belli contra regem 
Henrichum decerni debeat, quod ibi iustitia sit, unde victoria fuerit, cum tale udicum veritatis, quod 
facillime ex libris agnoscitur, non possit vel falli vel fallere (Ldu, 442). 

99? The three basic elements of the ‘right order’ as presented in the prologue are 
peace, love, and unity. 

95 For an analysis of the use of the written word at Gerstungen, see Suchan 1997: 
144-5, 179-85, noting that the lack of mediator in the period after 1080 opened the 
door for the written word as a basis for adjudication. 
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had been spilled'.?^* The book guarantees an objective approach to 
the truth and thereby suppresses the subjectivism associated with party 
allegiance. In order to eradicate these subjective aspects, the author 
argues for the epistemological primacy of books. 

The author’s rules for argumentation resemble those proposed by 
Wenrich of ‘Trier and Gebhard of Salzburg: in both cases the stress is 
on the importance of establishing the terms for the practical outcome 
of the discussion. In other words, the contender who has presented 
the right interpretation based on an objective analysis of books is 
conceded the victory by the losing side precisely because ‘truth’, ‘just 
cause,’ and ‘victory’ are related. However, although the mid-period 
polemicists had gradually become aware of how to approach the 
interpretive divergences stemming from different readings of the same 
text, the Hersfeld monk is the only polemicist to advocate a systematic 
approach to the subject, devising a hierarchy in which the text has 
epistemological primacy.*® Although conflict solution by means of 
books had been suggested earlier in the Ldu, the devotion to textual 
epistemologies is now adapted to practical use: the point of departure 
is a practical problem,"* and the means of communication is not 
solely writing, but writing in combination with orality and aurality.”” 
Such a reconstitution of the communicative framework necessitates a 
coinciding adjustment of the mediating rationality of the text. Finally, 
the focus on the synod as an institutional site for pragmatic conflict 
solution, by Gebhard of Salzburg and Peter Crassus in particular, also 


3t The cardinal-legate Odo of Ostia puts forward a similar understanding of conflict 
solution based on books in the encyclical dealing with the negotiation in Gerstungen: 
‘For it had been decided between us and them that every schism is not to be solved 
by general or personal opinions, but rather by testimonies from books’ (Nam ita prius 
inter nos et illos convenit, ut omnis illa controversia non ex communibus vel propriis assertionibus, sed 
ex scripturarum testimonies constaret (Odo, Encyclical, 376)). 

95 In relation to the emphasis on the fact that the intellectual misconceptions 
introduced by the originator Pope Hildebrand are sustained by those forming a ‘school 
of contention’ characterised by ‘false interpretation’ and ‘wrong understanding’, the 
reference to a textual epistemology as a means of conflict solution is perhaps a meta- 
commentary upon the entire Ldu. Although the passages introduce the negotiation in 
Gerstungen in 1085, the non-specific phraseology, their placement immediately after 
the accusations against the opposing party, as well as the general concern with redefin- 
ing the schism as an intellectual struggle account for the fact that the whole Ldu was 
intended as a contribution to conflict solution. 

99 For similar approaches, see Wenrich of Trier, Gebhard of Salzburg, Peter Crassus, 
and Guido of Osnabrück. 

57 For an outline of the attempts at conflict solution in the first half of the 1080s, 
see Suchan 1997: 131—58. 
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correlates with the anonymous writer’s outline of the negotiation, since 
it is described in terms strikingly similar to those applied in referring 
to councils or synods.?*? 

The Gerstungen convention and negotiation held on 20 January 
1085 is then outlined (Zdu, 442): "Then Conrad of Utrecht spoke first: 
“Notice”, he said, “We have come together to prove from the testi- 
mony of the holy canon that our King Henry is not condemned or 
excommunicated...’ Thereafter, Conrad addresses Bishop Wezilo 
of Mainz,?? reads a chapter from a decree of the Roman popes, and 
presents the exceptio spolii argument:?"! 


And he told Wezilo of Mainz that he would point out and read a certain 
chapter from the decrees of the Roman popes. He turned towards him 
and read: anyone “who is despoiled of his property or forced away from 
his property by the use of force cannot be accused, summoned, led to 
trial, or judged before all that has been removed has been restored, along 
with his property right with all its privileges...” And also the council of 
Nicaea ordered that “no bishop can be excommunicated if he is deprived 
of his property.” 


The reaction of the papal party, led by Gebhard of Salzburg, is then 
described: 


When Archbishop Gebhard of Salzburg—who presented the case of 
the opposing party because of his great honour, his age, his knowledge 
of scripture, and his eloquence—fell silent [obmutuissei], then Werner 


993 The difference in relation to these two mid-period publicists is again the episte- 
mological primacy of ‘books’. 

369 “Tum primo Chuonradus Traiectensis ecclesiae episcopus: ‘Ecce’, inquit, venimus, ut probe- 
mus ex testimonio sanctorum canonum non damnatum esse vel excommunicatum regem nostrum 
Henrichum...(Ldu, 442-4). Bernold of Reichenau confirms that the convoked royal 
bishops agreed to the causa: Ostiensis episcopus. ..colloquio interfuit quod Saxones contra Heinrici 
fautores condixerunt, ut hoc alis probarent, se iure Heinricum. devitare ut excommunicatum (Bern- 
hold, Chronicon, 442). 

?? The ordination of Bishop Wezilo of Mainz was part of an intensive policy on 
the part of King Henry IV after he had been created emperor (Vogel 1983: 163). It 
was only after the outbreak of the schism with the papacy that the king realised the 
importance of ordaining faithful bishops (Fleckenstein 1968). The king also came to 
acknowledge the importance not only of securing the loyalty of the bishops, but also 
of ordaining bishops renowned for scholarship (Robinson 1999a: 276). 

371 See Elze 1978 for a brief outline of the ‘Spolienrecht’. 

9? At ille surrexit et legit, quomodo rebus suis aliquis expoliatus aut a sede propria vi 
aut terrore pulsus non potest accusari, vocari, uidicari aut damnari, antequam omnia 
sibi ablata ex integro restituantur et cum omni privilegio suo tus proprium reformetur [...] Quod 
et Nicaenum constituit concilium, ut nemo pontificum praesumat aliquem suis expoliatum 
rebus excommunicare aut iudicare (Ldu, 444). 
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of Merseburg asked where in the canons the issue of women was 


addressed??” 


In response, Wezilo gives him the book and appeals to him to read the 
passage himself and acknowledge (ipsi legite consequens huius ret testimonium) 
that this legal prohibition also applies to women.?"* 


All the bishops of the opposing party then became so confused [confusi | 
and defeated [devicti] that they were not able to respond, and the victory 
remained with the church of God, and the mouth of the liar became 
quiet. 


Argumentatively, this section supplements the legal argument regarding 
the excommunication in the first book. While the first use of the exceptio 
argument concerned Hildebrand's justification of the excommunica- 
tion," in the outline of the Gerstungen negotiation the legal argument 
is basic to the reasoning. Moreover, by invoking the argument in the 
discussion of the excommunication of King Henry in both books, the 
coherence of the two books is strengthened by the repeated classification 
of the Hildebrandine party by naming representatives." Not surpris- 
ingly, the description of the actual negotiation is closely linked to the 
initial reflection on conflict solution. The problem is the legitimacy or 
illegitimacy of the excommunication, and in keeping with the herme- 
neutical method, the epistemological primacy of books is highlighted 
by juxtaposing the introduction of the problem with the example 
of conflict solution by reading from ‘a decree of the Roman popes’. 


97 Ad haec cum obmutuisset Gebehardus Salzburgensis ecclesiae archiepiscopus, qui causam 
adversae partis erat acturus, utpote apud suos maxime vel ipsa senectute sua vel scientia scripturarum 
swe eloquentia reverendus, tum quidem intulit Werinherus Merseburgensis ecclesiae episcopus, ubi in 
canonibus scriptum. esset aliquid eiusmodi de muleribus? (Ldu, 444). 

9 Et Wezelinus archiepiscopus porrigens eis librum: ‘Ecce’, inquit, ‘ipsi legite consequens huius rei 
testimonium, quomodo huic quoque sexui oporteat iustum iudicium fieri, et quomodo ne mulier quidem 
debeat obiectis respondere donec permittatur ei rem familiarem libere diutius ordinare? (Ldu, 444). 

95 "Ium omnes adversae partis episcopi ita sunt confusi et ita devicti, ut non haberent, quid ad 
haec respondere possent, manente apud ecclesiam Dei victoria, quoniam obstructum est os loquentium 
iniqua (Ldu, 444). 

376 The first use of the exceptio argument was an addition to two earlier introduced 
legal formalities—the impossibility of an enemy acting as accuser or witness and the 
absence of the king. Both these formalities render a conviction invalid. In order to 
corroborate the case, the Hersfeld monk reminds his audience that no one who has 
had his private property or office despoiled can be accused or convicted. 

?7 By juxtaposing the dichotomies—(1) unity/party; (2) Hildebrand/defenders of 
the ‘right order’; (3) Hirshauer monk, Bernard of Hildesheim/Hersfeld monk; (4) 
Gebhard of Salzburg, Wezilo of Mainz/Conrad of Utrecht—the theoretical notion 
from the first book is specified in terms of the changing temporal dimension of the 
struggle. 
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Furthermore, in relation to the argumentative rules, the necessity for 
conceding ‘victory’ to the ‘best argument’ is symbolically represented 
when the leader of the papal party ‘became silent’. At this point, the 
rhetorical tone is heightened and the concluding remark that ‘the vic- 
tory remained with the church of God’ implies that the explanation 
for the false interpretation lies in party allegiance. In the final passage, 
the author inverts the antithesis proposed by the Hirshauer monk, 
in which it was the anti-pope who was the har. The introduction of 
the rhetorical antithesis party/church of God obviously predisposes the 
reader to this party, which was led by Gebhard of Salzburg. Thus, the 
outcome of the debate is given beforehand.*” Given that the Ottonian 
and early Salian assemblies were highly staged events whose ritual and 
symbolism were rarely subverted,*” the focus on the disagreement and 
the public debate marks a new development. However, the symbolic 
aspect 1s not lost; rather, the arsenal of ritual and gests has been supple- 
mented by the book as the symbolic means for denoting victory in an 
environment increasingly dependent on the text. 

The exceptio argument was earlier used in the synodal encounter 
between Hincmar of Reims and Hincmar of Laon in 871-9872.?? It was 
also referred to by the papal chancery in 1083.??! However, the discus- 
sion that commenced at Gerstungen is of a completely different type in 
terms of public involvement. In fact, the summary of the Hersfeld monk 
was only one of several contributions in the late 1080s and 1090s.?? 
Although the encounter at Gerstungen proved inconclusive,” oral and 


?* Tn short, because the Hersfeld monk initially stated that the victory would reside 
with those representing the truth, and truth is equal to the author's notion of the ‘right 
order', the conclusion is given beforehand. 

7? Compared to the Carolingian assemblies, the Ottonian assemblies were highly 
staged events and had no discussions on legislation and matter of public policy (Reuter 
1998: 378). See also Althoff 1997c, 1998. 

59? In the trial at the council of Douzy, Hincmar of Laon was ordered to respond 
to the charges brought against him by the king and he refused, citing the exceptio spolit: 
having been despoiled of things belonging to his church, he would not speak of the 
charges. To this, the king responded that Hincmar had never had anything of his 
own, from which it followed that in giving property to his friends and relatives, he had 
violated the canonical injunctions against misappropriation of ecclesiastical property. 
Pope Hadrian consented to the verdict and by this denial of the exceptio spolii, the pope 
undermined efforts towards episcopal autonomy (McKeon 1978: 135-54). 

381 See above, 3. Polemical warfare in the royal and papal chanceries (1073-1082). 

9? For overviews on the sources dealing with Gerstungen, see Becker 1964: 66-70; 
Fuhrmann 1982: 52-4; Vogel 1983: 171-5. For other perspectives, see Steinböck 1972: 
138-42; Giese 1991. 

55 For the most recent analysis of Gerstungen, see Suchan 1997: 145-58. 
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written contributions took up the public debate where the Gerstungen 
meeting ended. A number of polemics in the post-Gerstungen period 
included the exceptio spolii argument, and the royal party was represented 
by the encyclical of anti-pope Guibert of Ravenna from 1089 (Zdl, 1, 
621—6)** and the Ldu. The writings defending the papal understand- 
ing of the spolii notion included the Annalista Saxo** and the Annales 
Magdeburgenses,**° probably written by Bernard of Hildesheim," the 
report of the synod at Quedlinburg,” an encyclical issued by Odo of 
Ostia concerning the Gerstungen negotiations,’®’ and the polemic of 
Bonizo of Sutri (Ldl, 1, 617-8). 

The replacement of the non-institutionalised public sphere by the 
semi-institutionalised public sphere was conducive to this particular 
‘logic of the public debate’. One aspect of this logic becomes clear if 
the contributions are arranged chronologically. Following the negotia- 
tion at Gerstungen in January 1085, the same year saw three papal 
attempts refuting the argument: the encyclical by Odo of Ostia, the 
synod at Quedlinburg at Easter, and the Liber canonum contra Heinricum 
IV, composed in May 1085. Later, the argument was referred to in the 
Annalista Saxo and 1n the Annales Magdeburgenses, but without a theoreti- 
cal discussion. Bonizo of Sutri's Liber ad amicum— written immediately 
after May 1085— was probably responsible for the diffusion of the 
argument to the Gregorian circle at the court of Countess Matilda 
of Tuscany. The chronological diffusion on the royal side commences 
with the encyclical of anti-pope Guibert of Ravenna in 1089 and is 


5! According to Jordan 1954a: 84, the polemic contributed to the discussion deal- 
ing with the legitimacy of the anti-pope. The encyclical has usually been seen as a 
response to the council of Urban II in 1089 (Schnitzer 1892: 12), but more recently 
Ziese 1982: 192-6 has suggested that it is not a response to the synod of Melfi of 
1089, but rather to the synod of 1091/1092. Compared to the rulings of the synod of 
Melfi, however, Guibert's effort lacks consistency. It has survived in four manuscripts, 
and on account of this Ziese 1982: 201 assumes that it had a propagandistic effect in 
monastic circles as well. Heidrich 1984: 161 leaves the question open. Cowdrey 19982: 
312 stresses that the polemic may have been more the result of his travels with Henry’s 
court with its sophisticated propaganda than of what he learnt from scholarly circles in 
Ravenna. Erdmann 1977: 256-9 claims that this is the first powerful argument against 
ecclesiastical warfare and the ‘just war’ in the polemical literature. 

9^ Annalista Saxo, 721-3. 

385 Annales Magdeburgenses, 176-7. 

57 For a discussion of the authorship, see Erdmann 1939: 204-9; Fuhrmann 1982: 
53, n. 2. 

99 Constitutiones, I. 651-3, no. 443. 

59» Odo, Encyclical, 375-80. Fuhrmann 1982: 56 remarks that the letter has survived 
in one manuscript and its contemporary influence is unknown. 
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then discussed in the Ldu from 1091-1093, before the argument is 
commented on in the chronicle of Frutolf of Michelsberg (Chronica, 
100). If this chronology is arranged with regard to the manner of 
communication, a telling scenario emerges in which the close inter- 
relationship between oral, aural, and written forms of communication 
reveals the dynamic of the public debate. In the context of an oral 
debate, the first tentative scrutiny by Gebhard of Salzburg constitutes 
the point of departure. The first attempts at repudiation employ both 
oral (synod at Quedlinburg) and written forms (encyclical of Odo of 
Ostia, Liber canonum), in addition to the short paraphrase by Bonizo of 
Sutri. Thus, the confrontation is developed in written form first by the 
encyclicas and then by the Hersfeld author. 

Underlying the rhetoric, a common concern regarding public opinion 
is a vital reason for the great attention paid to the spolu argument during 
the first decade of its existence. Thus, Odo of Ostia claims that ‘the 
enemies of the cross of Christ have spread the clouds of falsehood in 
order to persuade as many as they can. Since the Hersfeld monk 
probably knew of this encyclical, it is possible that this influenced his 
rhetoric—‘church of Christ’, ‘false interpretation—thereby inverting 
the moral-theological arguments of Odo.?! Odo's focus on the imperial 
party's efforts to ‘persuade as many as they can’ provides yet another 
indicator of the importance of public opinion. Moreover, according 
to Odo, this public does not consist of a tiny intellectual community 
alone, since the false understanding of the spoli argument was meant 
‘to persuade the unskilled multitude." Although the outburst is not 
to be taken at face value, it should not be discarded as pure rhetoric. 
Regardless of whether this ‘unskilled multitude’ was ever informed of 
the conclusion to the legal argument (the invalidity of the excommuni- 
cation of King Henry), Odo's concern with the potential effect of such 
a diffusion attests to the function of semi- and illiterate audiences. 
The numerous references to public opinion in the mid-period polemics, 


390. ,, inimicos crucis Christi nunc ut semper fallaciarum nebulas spargere, ut persuadeant, quibus 


possint... (Odo, Encyclical, 376). 

59! The Hersfeld monk concludes his outline of Gerstungen by diverging from the 
relative objective narration—in which he mainly quotes verbatim from the partici- 
pants—in order to put forward his own verdict, hence invoking a number of previously 
introduced moral-theological notions pertaining to the schism. 

39 Talibus quidem depravationibus atque fallatüs fallaciter hoc imperite multitudini persuadere 
conati sunt. .. (Odo, Encyclical, 378). 

33 Both the Hersfeld monk and Odo address an audience familiar with the proceed- 
ings (Ewald 1874: 61). 
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as well as to the communicative context of the outburst, make it seem 


likely that the rhetoric reflects a real concern regarding the ability of 


the spolii argument ‘to persuade the unskilled multitude'.??* 


Within this public framework, the intellectual refutation of the argu- 
ment took several forms. Odo of Ostia provides a threefold retort.’” 
First, Odo accuses the royal party of a lack of intellectual honesty 
because of their failure to name the author of the book. Only later does 
it become clear that the sentence was quoted from Pseudo-Isidore.??? 
Furthermore, according to Odo, the opposing party not only misin- 
terpreted the sentence, but also mutilated and twisted it in support 
of the imperial cause.?" Although Odo exaggerates the accusation of 
distortion, the fact that the royal party quoted an abbreviated version 
and could therefore be accused of ‘twisting’ it is reported in three other 
sources.” Based on a contextualised reading of Pseudo-Isidore, the 
abbreviated text is refuted because the passage refers to bishops only;?? 
the king, as a layman, could not be included in a canon-law ruling 
pertaining only to bishops. Later, the synod of Quedlinburg confirmed 


3% The cardinal-bishop understood the communication patterns and the importance 
of public opinion. For example, the speech at the council at Clermont in 1095 which 
initiated the First Crusade, and the acknowledgement of the importance of using 
different communicative means to reach semi- and illiterate social groups (Urban II, 
Epistolae et Privilegia). 

3% For a general outline of Odo's approach, see Becker 1964: 70. Cowdrey 1998a: 
238 characterises the reply as a powerful ad hominem riposte that was eagerly read 
by Odo's own party, but probably not persuaded many who had embraced Wezilo's 
interpretation. 

396 Deinde aperto libro legerunt quedam, que post dicemus, prius autem hoc dicimus, quod neque 
libri neque eorum, que in eo lecta sunt, auctorem aliquem designaverunt. Nec id mirum, nam nec nunc 
quidem nec amodo unquam invenire poterunt prolate a se sententie auctorem. preter se ipsos (Odo, 
Encyclical, 377). 

397 [d ipsum tamen, quod ab eis prolatum est, ex quadam Isidori sententia, sicut post patuit, ad 
sue partis adiumentum intorserunt. Nos autem utrumque suo ordine exponimus, et qualiter ab Isidoro 
eadem sententia scripta sit, et qualiter ab illis falsata ad subversionem audientium (Odo, Encyclical, 
377—8). 

598 Conrad's rendering of the spolii argument is in different sources presented as an 
abridgement. Odo, Encyclical, 378: nullus, qui suis rebus expoliatus est, vocari, accusari, iudi- 
cari, dampnari potest. Bernold, Chronicon, a. 1085, 442: expoliatus non potuerit vocari, iudicari, 
swe damnari; ‘Saxon account’: nullum rebus suis spoliatum ad sinodum posse vocari, iudicari, 
dampnari (Annalista Saxo, 722): Frutolf, Chronica, 100: Spoliatus nec vocari nec iudicari. nec 
damnari canonice debuisset. 

39 Talibus quidem depravationibus atque fallatiis fallaciter hoc imperite multitudini persuadere 
conati sunt, quatenus hoc, quod specialiter de episcopis dictum est, generaliter de omnibus dictum 
esse putarent, ita ut et laici, si in aliquo depredarentur, non essent ad sinodum vocandi, ac per hoc 
claresceret, quod dominus illorum, qui utique laicus est, non potuisset ad sinodum vocari, accusari 


(Odo, Encyclical, 378). 
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this interpretation,‘ and Bonizo of Sutri also used this refutation (Ldi, 


2, 617). Odo’s third refutation is related to the authoritative value of 
Pseudo-Isidore: “Their references to Isidore do not belong in a debate 


involving the prominent authorities and are therefore less used and 


largely unknown." ^?! 


While the first part of the argument 1s presented through a refutation 
that insists on the lack of intellectual honesty as the rhetorical praemunitio, 
and by a contextualised interpretation of the text,"? the premise that the 
refutation hinges on—the king as layman—is more problematic. The 
exact status of the king was a much-debated question in this period, 
with the royal party advocating some version of sacral kingship. The 
papal party, however, was less consistent on the subject of the status 
of the king; although Humbert of Silva-Candida and Manegold of 
Lautenbach hint at a desacralised kingship,” it is probably correct to 
say that there was no consistent effort made to secularise kingship.** 
While the criticism focusing on the lacking internal contextualisation 
is justified, the weakness of the vital premise regarding the status of 
the king renders the argument less convincing. With regard to the 
third refutation—that ‘their references to Isidore’ probably refer to the 
quoted preface and not to the collection*”°—its credibility hinges on 
whether the audience accepts that the authority attached to the preface 
is significantly less than that attached to the collection.'^? 


10 Bernold, Chronicon, a. 1085; Constitutiones, Y. 651-3, no. 443. The synodal decrees 
excommunicated Wezilo and those twisting the exceptio spolii. 

9... quod illa Isidori dicta non de excellentioribus illis auctoritatibus sunt ac proinde minus 
usitata et magis ignota (Odo, Encyclical, 378). 

2 Fuhrmann 1982: 56, n. 11 argues, by referring to Bernard of Hildesheim’s more 
extensive quotes from the contending passage from Pseudo-Isidore and by viewing the 
claim of abbreviation in relation to the Pseudo-Isidorean corpus, that the basic text 
does not contain the abbreviation but that several rubrics are similar. 

95 See Töpfter 1982: 165-6. 

10t Even the second polemical letter to Hermann of Metz (1081) used passages 
that implied that the king was part of the religious hierarchy, see above, 3. Polemical 
warfare in the royal and papal chanceries (1073-1082). 

*5 Fuhrmann 1982: 59 claims that to Odo the preface did not have the same 
authority as the collection. 

*5 Because of the contemporary problems with discordant canons and the lack of 
agreed-upon standards for measuring the veracity of the different canons, it is difficult 
to speculate as to whether the attribution of different degrees of authority to the preface 
as opposed to the collection was accepted by the audience. Deusdedit uses phrases that 
perhaps can be interpreted as questioning the authentücity of Pseudo-Isidore (Deusdedit, 
Collectio canonum, 4). Gebhard of Salzburg also seems to distinguish between the dicta 
of Pseudo-Isidore and other more ‘certified’ canonical collections. Fuhrmann 1982: 69 
concludes that whereas contemporary writers—Odo included—differentiated between 
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The second prong of the attack on the arguments of the royal party 
is found in both the encyclical of Odo (Encyclical, 379) and in the Liber 
canonum. Bernard of Hildesheim makes no attempt to deprive the king 
of his sacerdotal garb. Instead, he refers to a general canon-law ruling 
of Pope Nicholas I which states that the judgements of the Holy See 
cannot be retracted."" Thus, the royalists’ argument is countered with 
reference to a legal formality that renders the exceptio argument irrelevant 
because a sentence of excommunication had already been passed on 
the king. Was this argument convincing to a contemporary audience? 
On the one hand, it demonstrates a clear logic—an interpretive author- 
ity deduced from the a priori notion of the papal interpretation of the 
papal primate. On the other hand, the premise underlying this logic 
is problematic. While the contextual reading provides an authoritative 
guideline that is not tied to a particular case, the premise—a particular 
notion of the church hierarchy—can hardly function as an agreed- 
upon premise since it was a much-discussed issue. For instance, the 
claim that the rulings of the pope cannot be retracted touches upon 
the question of papal infallibility about which no conclusion had been 
reached.“ Thus, the answer provided by Odo must be considered a 
better refutation than this effort.*?? 


authorities, the period starting with Gratian was characterised by an approach in which 
the decretal texts were treated as having the same authority. 

99 Hoc Isidori introductum mhil in hac controversia operaturum cum linceis quod dicitur oculis 
perspiciunt, lipprente aut dissimulante intuitu. pretereunt non esse nostrum apostolicae determination 
aliquod inferre preiudicum, scribente Nicolao papa: Nemini est de sedis apostolicae iudicio 
iudicare aut illius sententiam retractare permissum, videlicet propter Romanae aeccle- 
siae primatum Christi munere beato Petro divinitus collatum (Zal, 1, 486). The quote 
1s almost verbatim from the letter of Pope Paschal I. 

18 See below, 7. The political-theoretical orientation of the late period: De investitura 
episcoporum (1109). 

* Repercussions of the exceptio spolii are also seen in three letters of Pope Urban 
II: ‘Indeed, he could not canonically be called to judgement otherwise, unless a pos- 
session held now for so many years was returned to him' (Alias quippe ad iudicium revocari 
canonice non valeret msi ei tot 1am annis habita possessio redderetur (Collectio Britannica, 15, 65)). 
“You will abstain from all divine rites except these until the bishop, freed from chains, 
is restored to his former dignity, and thus can come before us to be given a hearing 
and canonically investigated’ (Tandiu autem ab omnibus preter hec divinis misterüs abstinebitis 
donec, eductus e vinculis, episcopus dignitati pristine restituatur, et sic coram nobis vindicandus et 
canonice disquirendus adveniat (Collectio Britannica, 19, 79)). ‘We heard that you, although 
no just reasons existed, expelled the bishop of the church of Durham from his own 
episcopate, compelled him, despoiled of his goods contrary to his rulings of the canons, 
to judicial proceedings, and detained him in many ways so that he could not come to 
us when he demanded a Roman hearing’ (Audivimus te Dunelmensis ecclesie presulem nullis 
iustis precedentibus causis episcopatu proprio expulisse, et rebus suis expoliatum contra canonum scita 
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The third attempt at refutation also hinges on a legal formality. 
According to Bernard, the opponent’s claim that Henry could not be 
excommunicated due to his loss of Saxony is irrelevant because the 
king was not summoned to the Roman synod on that matter; rather, the 
king was summoned to answer allegations that he had sold bishoprics 
and abbacies. Nevertheless, Bernard admits that, if the cause of King 
Henry’s summation had been the Saxon case, the exceptio spolit would 
have made it impossible to condemn the king.*!° Thus, the author 
displays an ability to adjust his approach depending on the aspect of 
the argument under scrutiny. Unlike Odo's treatment, this reading 
focuses on the procedural sides. Moreover, because these aspects are 
empirically verifiable—for what reason was the king summoned to the 
council —Bernard does not need to rely on ambivalent premises (the 
status of the king, the papal primate). While the inventiveness deserves 
credit, there are at least two problems with the argument. First, although 
the legal formahty precludes the use of the exceptio argument in relation 
to the Gerstungen incident, the argument 1s only of theoretical inter- 
est because Bernard concedes that the exceptio argument is valid in an 
institutional setting in which the subject under discussion is the Saxon 
question. Second, the argument also collapses when seen in relation to 
the first part of the reasoning; by admitting that the exceptio argument 
would have been legally feasible if the king had been summoned on 
account of the Saxon affair, Bernard actually renders his first argu- 
ment (that the pope's rulings cannot be retraced) null and void; the 
author admits that there is a hypothetical legal situation in which the 
argument could have been valid, and this contradicts the fact that the 
pope's ruling is final. 

The final theoretical discussion of the exceptio argument is contained 
in the Zdu, and it is obviously part of the same public framework 
governing the previous discussions. The author largely reiterates the 
argument presented by anti-pope Guibert of Ravenna. In this version, 


ad questionem iudicii coegisse, et Romanam audientiam postulantem multis modis ne ad nos veniret 
detinuisse (Collectio Britannica, 40, 153—4). 

10 fle autem, qui caput est huius controversiae, non est propter regnum Saxoniae ad Romanam 
sinodum vocatus nec propter illud damnatus sive excommunicatus. Si enim responsurus de regno Saxoniae 
vocaretur ad sinodum ac cogeretur in ius, concedimus, quia de hoc quod amisit et quod in presenti 
non habuit nec respondere debuit nec iudicari potuit. Vocatus est autem, quia episcopatus et abbatias 
simoniacis vendidit et quasi vendidit et quasi dicens: Hereditate possideamus sanctuarium Dei, 
predia aecclesiarum, stipendia pauperum sibi usurpavit, subtracta aecclesiasticis saecularibus distribuit, 
et quia excommunicates communicare non destitit (Ldl, 1, 487). 
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it 1s supported with two canons ascribed to the council of Nicaea but 
originating in the Pseudo-Isidorean letter of Pope Julius I (Zdl, 1, 622). 
Furthermore, the moral-theological character of the narration of the 
council proceedings at Gerstungen in general, and of the exceptio spoli 
argument in particular, distinguishes the presentation from those out- 
lined above. While the papal writings of the late 1080s are marked by 
a critical and scrutinising tone, the anonymous author's presentation 
reads more like a retrospective summing up of the discussion. As such, 
it resembles Frutolf’s description that accents the great significance of 
the negotiation at Gerstungen in an effort to establish the ‘right order’ 
by the use of texts (canon law).*! In order to stress the intellectual 
dimension of the conflict, Frutolf, like the author of Ldu, focuses on 
the ‘learning and eloquence’ of Wezilo of Mainz and Gebhard of 
Salzburg"? Frutolf's narration, however, is more detached, partly due to 
his annalistic style, but primarily because the Hersfeld monk integrates 
the incident into his moral-theological scheme. 

Nevertheless, both texts epitomise several aspects of the "logic of 
public debate’. In the decade prior to the completion of the Ldu, public 
debate had initiated a learning process which enabled the later writers 
not only to build on the accumulated knowledge of the earlier parüci- 
pants in the debate, but also to redefine the Gerstungen incident. The 
concern with conflict solution, the function of textual epistemologies, 
and, in the case of the Hersfeld monk, the reflection on hermeneutical 
method and ‘argumentative rules’, are examples of how the ‘logic of 
public debate’ contributes to greater detachment and perhaps theoreti- 
cal sophistication. The Hersfeld monk’s narration and polemical use of 
Gerstungen explicates this logic. With regard to Bernard’s argument, by 
addressing the exceptio argument in the first book and linking it directly 
to the question of the excommunication, the author has rendered the 
second procedural criticism invalid. With regard to the premise of one 
of the arguments put forward by Odo of Ostia—the precise status of the 
king—the Hersfeld author has presented arguments for the sacerdotal 
status of the king on several occasions. A third aspect of the exceptio 
argument not addressed directly by the Gerstungen incident, namely 


?!! Eodem anno condicto tam ab inimicis quam amicis imperatoris colloquio in Thuringia in loco 
qui Bergbach dicitur conveniebant ex utraque parte quicumque sapientissimi de optimatibus iudicabantur, 
canonum auctoritate probaturi, cui parti iusticia faveret . . . (Vrutolf, Chronica, 100). 

2 Electis igitur satis litteratis et eloquentibus viris, hinc Wecelone Moguntino, illinc Gebehardo 
Salzburgensi archiepiscopis disputatio cepta est (Frutolf, Chronica, 100). 
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the extent to which the king was despoiled, has also been covered. In 
addition to this elaboration of the public discussion, the incident also 
enables the author to present the practical aspects of conflict solution. 
It is possible that the Zdu was used as background material for the 
negotiations at Gerstungen,'? but the character of the presentation 
suggests that this was only one of several functions of the treatise in 
the public discussion in the period. ‘To sum up, the Gerstungen incident 
not only forcefully demonstrates the extent to which the royal party at 
this point in the struggle was able to use what was arguably the most 
important papal authoritative arsenal for its own polemical purposes,*'* 
but also that this critical aspect was fuelled by the semi-institutionalised 
public sphere of the mid-period. Gerstungen was not exceptional in 
this respect: the critical approach to canon law is a discursive feature 
of the period, evident in the canon-law collections of Deusdedit and 
Bonizo of Sutri, and in the polemics of Beno, Bernold of Constance, 
and Bruno of Segni. 


17. Post-Gerstungen: history and narration of contemporary events 


The second section addressing contemporary events focuses on the 
post-Gerstungen period (chs. 19-32) and thus takes up the thread 
from the first narrative via the Gerstungen incident. However, the 
propagandistic tenor is balanced by the extensive use of canon law to 


ascertain the legal consequences of the breach of Christian unity. The 
council of Mainz in the beginning of May 1085 (ch. 19)*^—the fifth 
anti-Gregorian council*'^—is outlined, following the familiar rhetorical 


43 Suchan 1997: 145-58. See above, Introduction. 

^^ See Hartmann 1991a. 

*5 Following Schmale-Ott 1984: 443, n. 81 the author had a copy of the anti- 
pope's invitation at hand. His outline is the best source for information of what went 
on at the council. Müller-Mertens 1970: 298 claims that the author conceptualises 
the synod at Mainz not as a national synod but as a general synod. According to 
Robinson 1999a: 246, the polemical presentation of the synod was a demonstration 
of imperial power. 

#16 "The canons of the synod have not survived, but from other sources it is possible 
to get at least an impression of the activity; see Stoller 1985: 295: ‘Cosmos of Prague 
describes the council of Mainz as having enacted “many decrees concerning the state 
of the church". It doubtless concerned itself first with confirmation of past actions 
taken by Henry IV and his councils, particularly the deposition of Gregory VII and 
the election and enthronement of antipope Guibert. It is likely that the council also 
renewed the excommunication of Henry's lay enemies such as the anti-king Hermann 
of Salm and Welf of Bavaria [...] But the council’s principal concern was as the author 
of the liber de unitate indicates, to establish the unity of the imperial episcopate.’ 


THE ‘RIGHT ORDER OF THE WORLD’ 523 


pattern of juxtaposing the moral-theological scheme, which centres 
on unity, with an enumeration of the participants." A strong episco- 
pal thrust prevails as the writer justifies the council by specifying the 
segment within the church responsible for sustaining Christian unity. 
Invoking Cyprian once again (Ldu, 446), the author outlines the plight 
of the bishop: *...the first and foremost duty of the bishops who hold 
an office in the church is to sustain unity, so that the episcopate remains 
one and undivided.” After quoting Cyprian’s claim that the breach 
of unity is the same as despising God (Ldu, 448), the author refers to a 
group of bishops who left the Christian community during the coun- 
cil. In accordance with the unity/party dichotomy, the author argues 
through analogy that these bishops have positioned themselves outside 
Christian society and thereby condemned themselves (Ldu, 448). The 
fifteen bishops are then listed, a list that includes Gebhard of Salzburg, 
the auctor of the papal party at Gerstungen. 

How does this episcopalism compare with that in the De ordinando 
pontifice and the version of Sigebert of Gembloux on the one hand, 
and with the Norman anonymous' approach to the papal primate on 
the other? The innovatory aspect of the Hersfeld monk's approach is 
the use of Cyprian to reconceptualise the episcopacy as the collective 
wielder of the keys and consequently also responsible for Christian 
unity.*? By deriving the mandate of the episcopate from a divine con- 
cession, the writer justifies the potestas of the collective unit in a more 
thorough fashion than the author of the De ordinando, who relies upon 


417 


The archbishops present included Wezilo of Mainz, Egilbert of Trier, Sigwin 
of Cologne, and Erph of Münster. Liemar of Bremen was precluded from participat- 
ing and sent a representative. The bishops present were Dietrich of Verdun, Henry 
of Lüttich, Conrad of Utrecht, Ulric of Eichstätt, Meinard of Freising, Otto of 
Regensburg, Rupert of Bamberg, Huzmann of Speyer, Otto of Constance, Burchard 
of Lausanne, Siegfrid of Augsburg, Gebhard of Prague, Udo of Hildesheim, Henry 
of Paderborn, and Folkmar of Minden. Pibo of Toul, Burchard of Basel and Otto of 
Strasbourg were representated by delegates (Ldu, 446-8). 

H8 unitatem tenere firmiter et vindicare debent maxime episcopi, qui in ecclesia praesident, ita 
episcopatum. quoque unum atque indwisum probent (Ldu, 448). According to Andresen 1961: 
104, this is a strong defence of the early Christian episcopalism in the confrontation 
with the Roman primate. The episcopal understanding of Matt. 16.18 is found in 
chapter 4 of De Ecclesiae Catholicae Unitate; see Froelich 1989. 

"9 Schütte 1937: 20-48, by analysing the Cyprian influence on the Ldu, claims cor- 
rectly that according to the author the bishops have a duty to sustain the sacramentum 
unitatis: hence, the episcopate has to be unified in order for the church to be unified. 
According to Hinchliff 1974: 105, Cyprian's statement, that the unity of the church 
was partly a matter of bishops reaching agreement among themselves, was not so 
much a theological statement about a quasi-mystical concept of the episcopate as a 
reflection of the actual situation. 
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a re-interpretation of Pseudo-Isidore which allocates the papal primate 
to the bishops. ‘Thus, the anonymous author not only undermines the 
papal primate by questioning the basis of its power (Matt. 16.18-19), 
but also avoids the problem of accounting for the prerogatives associ- 
ated with convoking and directing a synod, which traditionally resided 
with the pope. Hence, this explains why the Hersfeld monk refrained 
from addressing this aspect in the discussion of the legal aspects of the 
excommunication of King Henry in the first book. The thinking here 
is a bit similar to that advocated by Anselm of Havelberg (d. 1158): the 
primate is linked to the duty to defend religious purity rather than to 
the execution of jurisdiction. This also foreshadows Hugh of Rouen’s 
(d. 1164) interpretation of Matt. 16.18 and his claim that it refers to 
bishops: every bishop is viewed as the basis of the church since the 
church has received the Holy Ghost through the bishop.*? 

The Norman anonymous, however, chooses another approach, argu- 
ing that in the primitive church there existed no primate whatsoever, and 
that if any church could claim primate it was the Church of Jerusalem.” 
This is not an option, of course, since it would undermine the episcopal 
tenor of the treatise, which is basic to every subject discussed. Compared 
to the author of the De ordinando and Sigebert, the Hersfeld monk 1s 
silent on a number of other important issues addressed by these authors, 
such as the legal relationship between the episcopacy and other orders 
in the church hierarchy, particularly the pope; the hierarchical ordering 
of different types of synods; the procedural rules for dealing with repre- 
sentation; and the hierarchy of authorities specifying the epistemologi- 
cal primacy of books.*? All in all, the Hersfeld monk only provides a 
rudimentary episcopalism, albeit one that arguably addresses the most 
important aspects: the mandate and the institutional confines. In this 
respect, the idea that the power of the keys was conceded to the church 
through the apostles and not only to Peter, and that the bishops are the 


+0 Principe 1989a. 

?! Olsen 1969: 76; Szabó-Bechstein 1985: 215. 

?? However, several of these matters were only solved in the late Middle Ages 
and early modern period: the decretists had no theoretical grasp on the concept of 
representation and they also lacked a precise definition of the bond between a gen- 
eral council and the universal church (Tierney 1968). Moreover, until the middle of 
the 12th century, it was only the papacy that was regulated; the episcopate was not 
addressed until the decretists started to elaborate on Gratian's chapter on offices and 
election (Benson 1968). See also Landau 1991b. 


THE ‘RIGHT ORDER OF THE WORLD’ 525 


guardians of the ‘right order’, foreshadows the late medieval discussion 
of episcopal government, albeit lacking the technical vocabulary.*? 
Perjury is now singled out as the single most detrimental offence, 
responsible for the Saxon war and the reason for the destruction of the 
church and the human race.*?* Next, the author renews the discussion 
of the election of anti-pope Guibert of Ravenna. As in the first discus- 
sion of the election, the anonymous writer paraphrases the claim of 
the Hirshauer monk that the supporters of Henry and Guibert are not 
Catholics, but rather heretics and schismatics (Ldu, 452-4). Initially, the 
author refers to the earlier justification of the election on the grounds of 
necessity. This necessity argument, which was hardly convincing in the 
first analysis of the election, has gained currency through the narration 
of contemporary incidents. An attempt is also made to strengthen the 
legitimacy of the anti-pope by introducing two new arguments. ‘The 
first, which is derived from the Liber Pontificalis, uses an historical anal- 
ogy of the schism between Pope Silverius and the tyrant Theodorus, in 
which Silverius led the church towards unity and hindered Theodorus’ 
use of force (Ldu, 454). The other side of the analogy is related to the 
circumstances surrounding the election: ‘Now, however, the Roman 
church and the patriciate of the Romans consented to the election of 
Guibert, and although not even seven years had passed since the death 
of Pope Hildebrand, the Roman church wanted a bishop who had not 
shattered the Catholic body of the church...’ The second argument, 
in contrast to the first, deals more thoroughly with the canon-law side 
of the proceedings. According to the Hersfeld monk, the necessity 
argument justifies a divergence from canon 25 from the council of 


#3 A number of prominent publicists who also were bishops set forth the view that 
the plenitudo potestatis of the pope was more a potential power and that the use of this 
power is subordinated to common concerns for the ‘right order’: James of Viterbo, 
Alexander of St Elpido, Alvarus Pelagius, Guilielmus Durantis the younger, and John 
de Pouilly (Wilks 1964). On the episcopal bias of Bernard of Clairvaux as well as his 
views on church organisation, see Kennan 1967; Gray 1974. See also Dinzelbach 1996; 
Holdsworth 1997; Evans 2000: 133-59. 

=... quorum perfidiam et hereses atque scismata si quis diligenter attendit et discutit per singula, 
perspiciet sane nunquam ab initio nascentis ecclesiae tot et tanta sicut nunc sunt fuisse scandalorum 
genera... (Ldu, 452). 

95 Nunc autem Romana ecclesia et patricius Romanorum consenserunt in. Wigberti electione, et 
tamen nec post septimum annum, quo defunctus est Hildebrant papa, licet Romanam ecclesiam talem 
pontificem habere, qualis catholicum corpus ecclesiae non dividit. . . (Ldu, 454). 
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Chalcedon, which states that the election of the pope has to take place 
within three months unless required by *necessity'. ^ 

Continuing in the more personal vein evident in the second book, 
the description of Emperor Henry as initiator of the synod as a means 
of conflict solution provides an external manifestation of the king’s 
intention to solve the conflict (Ldu, 456). The rhetorical presentation of 
the emperor as a peace-loving ruler who firmly adheres to the divinely 
instituted ‘right order’, is brought to the fore by the introduction of 
Odo of Ostia as Pope Urban II.*”’ The following narration of the papal 
synod in Quedlinburg stresses that the bishops of the Hildebrandine 
party forced a doubtful Odo of Ostia to embrace the Hildebrandine 
cause.“ This association of Odo with the Hildebrandine party, and 
hence the Saxon side, is continued in the next chapters (23-24) in 
which the Saxon bishops are presented as consenting to the usurpation 
of church property (Ldu, 462). The Hersfeld monk contrasts the new 
pope’s behaviour in office—characterised by ambitio—with Gelasius’ 
claim that the behaviour of a Roman bishop should be outstanding 
(Ldu, 462). As legal proof supporting the allegation of usurpation, the 
author quotes from a synodal decree of Pope Symmachus. This decree 
prohibits the use of ‘private conventions’’’—in stark contrast to Odo’s 
negotiation in private conventions at Quedlinburg; In the next chapter 
(ch. 24), the legal side of the despoilment of church property is specified: 
Hildebrand despoiled the church of Cologne, and Odo despoiled the 
privileges of the church of Mainz (Ldu, 464).? In a rare example of 


96... licet Romanam ecclesiam talem pontificem. habere, qualis catholicum corpus ecclesiae non 
dividit, sed integrare illud et unire intendit, cum in Chalcedonensi concilio statutum sit, ut intra tres 
menses debeant. episcoporum ordinationes fieri, nisi forte necessitas inexcusabilis coegerit. dilationis 
tempus protrahi (Ldu, 454). 

#7 Recent research has referred to Urban II's approach as being more pragmatic 
than his predecessor, evident in his dealings with the German church; see Becker 1973. 
lor more references, see above, Introduction. 

+8 "Tum ille Otto flexus est ad voluntatem eorum et consensit, quia vento agitata harundo extitit. 
Damnaverunt iterum omnes qui aderant episcopi Henrichum regem et iustificaverunt mullis modis sui 
Gregori partem. . . (Ldu, 458). Vogel 1983: 181 underlines the importance of the synod for 
the furthering of Gregorian reform. See also Fenske 1977: 337; Giese 1979: 60. 

#9 The decree states that if, during the lifetime of a pope, an unnoticed subscription 
in support of the pope, or an attempt to promote another from taking an oath, or a 
display of any other form of support takes place within private conventions, this leads 
to loss of the office or the communion (Ldu, 462). 

#0 Becker 1964: 71-3 remarks that the question of church possessions was perhaps 
discussed in Quedlinburg. 
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irony and sarcasm,*' the author again hints at the heretical behaviour 


of the popes*? before attempting to prove that Hildebrand and Odo 
are heretics because they acted contrary to canon law.*? 

The argumentative function of the post-Gerstungen outline should 
be seen in relation to the two previous chapters. The placement of 
the incident between two descriptive sections that both focus on the 
extent to which the continuation of the papal party was responsible for 
the contemporary breakdown of Christian unity is not accidental. In 
the section considering the period after Gerstungen, this continuity 1s 
stressed by referring to Gebhard as the leader of the party, to Cardinal 
Odo of Ostia as a witness to continuity on the personal side, and to 
the synod of Mainz and Quedlinburg as accounting for institutional 
continuity. * Antithetical reasoning is used to ascertain the heresy of 
Odo: (1) party formation at Quedlinburg/unity; (2) private negotia- 
tions/canon law barring private gathering; (3) usurpation/canon law 
prohibiting usurpation.*” 


55! Irony and sarcasm was used earlier to effectuate the reductio ad absurdum rhetoric 
directed at the Hirshauer monk. 

^? Hence, in this way the rules of the holy canons are sustained and revered by 
Hildebrand and Odo, namely for those of you who have bitter zeal [ Jam. 3.14], you 
who murdered and strove, you who struggled and fought, like no other pope of the 
Apostolic See; this person contradicts the teaching of the church and acts contrary to 
the authority of God, so that now the door has been opened for all heretics’ (Sic vero 
sanctorum canonum regulae custodiuntur et observari mandantur vel ab Hildebranto vel ab Ottone, pro 
quibus vos, qui habetis zelum amarum, occiditis et zelatis, litigatis et belligeratis, ne sit alius pontifex 
sedis apostolicae, nisi per quem disciplina ecclesiae evertatur et qui contra auctoritatem Domini venire 
videatur, ut iam omnibus hereticis aditus ianuaque pandatur (Ldu, 464). 

43 Scripture and canon-law evidence from Pseudo-Isidore in the form of references 
to Gregory I, Gelasius, Calix, and Leo is used to conclude that persons who transgress 
the ‘right order’ are heretics (Ldu, 464-6). 

+t The distinction between the papal party and the imperial side is a vital premise 
for the moral-theological scheme. It is imperative for the author to show that the papal 
party did not disintegrate with the death of Pope Hildebrand. Not only would this 
jeopardise the overall argument of the Ldu, but it would re-direct the attention towards 
the imperial side as the possible instigators of the schism. If the existence of parties 
is the underlying cause for the struggle, and if the papal party had desintegrated after 
the death of Hildebrand, the responsibility for the continuation of the schism would 
necessarily have fallen on the royal party. 

#5 One important aim of this section is to affirm the link between Pope Hildebrand 
and Odo. Because the author apparently lacks a written attestation from Odo, the 
Hersfeld monk has to argue by way of four analogies in order to establish the con- 
nection. First, both stood on the side of the Saxons and the anti-kings, thus displaying 
a stronger zeal for party than Christian unity. Furthermore, by characterising Odo as 
an illegitimate pope due to his ambitions and his contribution to the shattering of 
the Christian unity through continuing the evil ways of the Hildebrandine party, the 
author is comparing Odo with the atrocities committed by Hildebrand. Third, the more 
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In the discussion of the election of the anti-pope, the necessity argu- 
ment receives canon-law attestation, and the case partly counters the 
rule that the election of a new pope should take place within three 
months. The earlier discussion in the Ldu probably referred to the 
election of Guibert at the synod of Brixen in 1080.** In this case, 
because the author focuses on the participation of the Roman Church, 
the central event is the enthronement of Guibert in March 1084. By 
stressing that the election was consented to by the Roman patricius, 
the author avoids criticism of the election by the royal polemicists on 
the grounds that the secular ruler had not consented, as was the case 
in the election of Pope Hildebrand. This being said, there is a logical 
problem with the argument even if it is only understood as a moral- 
theological criticism of Odo’s path to the Apostolic See. Basically, the 
premise for the argument is the point that is to be disproved, namely 
Odo's legitimacy as Pope Urban. Thus, the retrospective use of certain 
ethical criteria, especially those pertaining to the pope, misses the point 
because its aim is not to evaluate an existing pope—as in the case of 
Pope Hildebrand but to prove the illegitimacy of the bishop-elect. 
The differences in the characterisations of Hildebrand and Odo are 
an implicit acknowledgement of this point. While Pope Hildebrand 
is regularly called ‘Pope Hildebrand’ (Hildebrand papae), the only time 
that Odo is associated with the papal title is in the comments that the 
Saxons called him pope (Ldu, 462). 


18. The dispute with Bernard of Hildesheim 


The dispute with Bernard also concerns sacramental theology and 
argumentative rules: ‘And in order to more easily deceive those who 
believe in his perverted teaching, he introduced testimonies of the holy 
fathers, Innocent, Celestin, Gregory, and Augustine." Among the papal 
testimonies, the Hersfeld monk selects a reference to Pope Innocent as 
an example: the pope stated that someone who has lost his honour is 
incapable of giving honour because it is impossible to give something 


practical side to the illegitimate popes’ behaviour is illuminated through bridging the 
canon-law prohibition of despoilment with the historical instances of despoilment of 
the churches of Cologne and Mainz. Finally, as a legal consequence of their atrocities, 
both are characterised as schismatics and heretics. 

#6 "The main reason is the author's failure to mention the canon-law requirement 
that the Roman bishop has to be elected by the Roman clergy and people. 

87 Ut facilius possit decipere eos, qui credunt illius perversissimo errori, introducit. testimonia 
sanctorum patrum, Innocenti, Caelestim, Gregori, Augustini (Ldu, 468). 
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one does not have; however, his own condemnation is easily passed on 
through the imposition of the hands (Ldu, 468). The Hersfeld monk then 
specifies the historical context of the quote: ‘It is certain that Innocent 
wrote this to criticise those who—like the above mentioned Odo or 
Hartwig—transgress the ancient border through the excess of their 
unlawful ordinations.'*? The author continues to outline Bernhard’s 
argument regarding the Popes Celestin*? and Gregory," preparing for 
another discussion of Augustinian sacramental theology: 


And while he wrote this 1n order to show that amongst us the sacraments 
of Christ and the church only lead to condemnation...after which he 
introduced a testimony of the holy Augustine on the subject of the ordi- 
nation, which is usually carried out by the imposition of hands.“ 


The debate between the Hersfeld monk and Bernard has several sides to 
it, some of which are tied to concrete rebuttals, while others are related 
to the public context of the discussion. The attack is severe because it 
undermines the anonymous writer's attempt to establish the continuity 
of the Hildebrandine party. Moreover, Bernard uses authorities that 
invert the positions of the dichotomy unity/party as linked to the validity 
of the sacraments: the imperial side 1s now represented as the instiga- 
tor of the struggle and hence the cause of the subversion of Christian 
unity. T'he reply has two parts, neither of which addresses the issue of 
sacramental theology.“ First, the Hersfeld monk interprets the claim 
in terms of the moral-theological scheme revolving around the pair 
unity/party, and thus attempts to use Bernard’s own quotes to incrimi- 
nate him. To achieve this end, a paraphrase of the contention—that 
‘he and his supporters are in the unity of the universal church’ (Ldu, 
470)—1s juxtaposed with another paraphrase from Cyprian: ‘But it is 
not true that we have left them; they have left us’ (Ldu, 470). The second 


+8 Haec certe scribit Innocentius contra eos, qui sunt eiusmodi, qualis est supra memoratus Otto vel 
Hartvigus, qui terminos antiquos transgressi sunt per usurpatae ordinationis excessus (Ldu, 468). 

5? A passage from the Liber canonum—referring to Pope Celestin— describes the legal 
consequence of this proceeding, namely the removal from office (Ldu, 468). 

^9 Tn a letter to Emperor Maximus, Pope Gregory I states that if a bishop has lost 
dignity he is unable to administer the alter and perform communion (Ldu, 468—70). 

#1 Ideoque interpositis quibusdam scriptis, quibus conatur ostendere nihil nisi ad condemnationem 
apud nos valere Christi et ecclesiae sacramenta. . . post haec subiungit adhuc de ordinatione testimonium 
beati Augustini, quae scilicet ordinatio solet per manus impositionem Fieri (Ldu, 470). Following 
Augustine, ‘A Christian resides in the body of Christ as long as he is Catholic; if he 
separates, he is a heretic’ (Sic homo christianus vivit in corpore Christi, quousque 
catholicus est, praecisus autem hereticus factus est (Ldu, 470)). 

*? For a similar treatment of the sacramental validity, see above, 10. The first dispute 
with the Hirshauer monk. 
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part of the reply employs this ‘self-attestation’ to his party allegiance as 
the premise for determining which side is ‘in the unity of the universal 
church’ and hence retains the validity of the sacraments: ‘He attests 
to their separation from the unity of the Christian body because they 
at the end of their letter, in which it is all summarised, claimed that 
they would defend the party of Gregory.’ Argumentatively, dialecti- 
cal reasoning is used, premised on the definition of the papal side as 
a party; this is because Bernard refers to his defence of Hildebrand, 
and because party activity implies that ‘they have left us’, so it follows 
that the papal party no longer commands sacramental validity. Hence, 
there 1s no need for the Hersfeld monk to consider sacramental theology 
because the opponent has himself —by quoting Augustine—attested to 
the fact that a ‘Catholic who separates is a heretic’. 

The anonymous writer then proceeds to explain ‘false interpretation’ 
and ‘wrong understanding’ again in terms of ‘the admixture of the 
heretical with the Catholic teaching’ (Ldu, 480). As a contemporary 
example, the author refers to Hartwig of Magdeburg’s divergence from 
Catholic religion: 


...1 order to sustain and increase the fire of Hildebrand, long dead, he 
first held secret gatherings and then established circles from which he 
could spread information about the excommunication of the emperor 
and the unjustness of the succession of Guibert as pope...‘ 


Based on this evidence, the Hersfeld monk ponders the question of 
why Hartwig’s propaganda has been able to convince such a multitude: 
*... we wonder how such a stupid shepherd, a person lacking literary 
erudition and knowledge, could gather so many bishops and so many 
people to himself in perdition...'*? After these reflections, the author 
refers to the ‘agreement’ between Bernard and Hartwig that one should 
fear both ‘to be bound’ (ligari) and the ‘unjust’ (nzuste).“° The case of 


“3 Nam quod praecisi sint de unitate ecclesiastici corporis, testatur ipse, qui in fine epistolae suae, 
ad quem cuncta quae dicuntur solent referri, profitetur se partem sui Gregori defendere (Ldu, 472). 

HA ut auctius resuscitaret ac nutriret ipsius incendia. Hildebranti iam diu defuncti, primo 
quidem per clandestina colloquia, deinde per contracta, undecunque poterat, conventicula sermonem 
intulit de excommunicatione imperatoris, de iniusta. . . successione Wigberti ad pontificatum apostolicae 
sedis... (Ldu, 482). 

M5 nos autem miramur in illo, quod tam stultus pastor potuit tot sacerdotes et tantum populum post 
se in perniciem trahere, utpote qui nullius fere est literatoriae eruditionis vel scientiae. . . (Ldu, 484). 

“6 Ecce proponunt nobis adversarii pro suae partis confirmatione, ut debeamus timere ligari vel 
iniuste . . .(Ldu, 484). 
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Hartwig is then used to illustrate that the members of the papal party 
do not adhere to their own principles: *... what they teach others, they 
refrain from teaching to themselves." According to the author, the 
condemnation of Hartwig was in accordance with Bernard’s view 
regarding excommunication: ‘Hence, the truth, the justness, and the 
verdict proved that the condemnation of this Hartwig was just, mea- 
sured against his acts. ^? 

These passages contribute to the wider understanding of public- 
sphere formation in this period. The institutional side of the papal 
“Teilöffentlichkeit’ should be noted: the ‘secret gatherings’ and the 
‘establishment of circles’ are presented as semi-institutionalised fora 
for administering the propaganda campaign. ‘The passages are also 
indicative of the extent to which the struggle is seen as an intellec- 
tual struggle to be resolved by the ‘use of books’. The proper use of 
books, one that avoids ‘false interpretation’, however, is linked to the 
intellectual eloquence of the participants in the public debate. ‘Thus, 
the author’s assault on Hartwig does not focus on his heresy so much 
as on his intellectual abilities. Compared to the previous confrontation 
with Bernard that operated on two levels, in this case the reasoning 
is only on the formal level and refrains from addressing the empirical 
aspects. The initial premise is the agreement to fear the unjust, while 
the other pole in the dialectic refers to Bernard’s divergence from this 
rule when Hartwig is not feared. This reasoning, however, does not 
lead to the conclusion that ‘the condemnation of this Hartwig was just’. 
While the first premise is unproblematic, the second premise is based 
on that which the dialectic is attempting to prove. In other words, the 
heretical behaviour of Hartwig is a prerequisite for the validity of the 
synodal verdict that is justified, according to the Hersfeld monk, pre- 
cisely because it condemns a heretic. ‘This being said, it is only in the 
formal-logical part that the argument stumbles. In the context of the 
second book, the heretical behaviour of Hartwig is outlined on earlier 
occasions and thus serves as the empirical verification of this second 
premise. The antithesis between the right and the false interpretations 
resurfaces, therefore, as the author focuses on the practical consequences 
of ‘wrong understanding’. 


“7. . sed qui alios docent, semet ipsos non docent (Ldu, 484). 


"5 Toitur convincit veritas, iustitia et iudicium, quia iuste damnatus est ille Hartvigus iuxta 
meritum suum (Ldu, 484). 
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The next chapters (27-29) narrate the struggle in Saxony, focus- 
ing on Hartwig and Adelbero. These chapters also provide a wealth 
of information about the Saxon war and the party allegiance of the 
Saxon bishops. The long outline repeats a number of themes and 
can be read as a contemporary specification of the moral-theological 
dictum: ‘A Christian is not allowed to kill anyone and not even to hate 
anyone...'^? The crimes of Hartwig are specified (Ldu, 490-2) before 
the author launches a general attack on the Saxon ‘pseudo-bishops’, the 
‘lovers of contention and discord’ (Ldu, 494). In addition to Hartwig, 
other Saxon bishops are also reintroduced, first Wezilo of Mainz and 
then Adalbero of Würzburg (Ldu, 494-6). 

The importance of Cyprian in the political ecclesiology has received 
due attention in previous research, particularly in relation to the moral- 
theological scheme*? and the episcopalism of the treatise. However, 
Cyprian is also used for a number of other purposes, rendering the 
Hersfeld monk's attachment to the church father unique compared to 
other polemicists.?! Quotes from Cyprian’s De unitate are interspersed in 
this section (Ldu, 496-500) and serve three argumentative functions.” 
First, they authorise divine punishment *...of those who not only 
orally but also through their writings attempt to defend the party of 
Pope Gregory.“ Second, the quotes stress the eschatological side of 
the struggle, as evident in all the previous narrations of contemporary 
events. Cyprian actually foreshadows the present conflict — "This is said 
by the holy Bishop Cyprian, and he thereby describes what is happening 


"9 Toitur non licet alicui christiano occidere quemquam, immo nec odisse. . . (Ldu, 488). 

#0 Because Cyprian used the strongest possible language in talking about disobe- 
dience as a sin (Hinchliff 1974: 41), it perfectly suits the polemical purposes of the 
author. 

5! Humbert of Silva-Candida models the three books against simonists on Cyprian 
(Gilchrist 1962c; Hoesch 1970: 219). It thus resembles the Ldu in terms of formal 
structure. The use of Cyprian in the polemical literature is limited: Anselm of Lucca 
and Guido of Ferrara refer to Cyprian, but neither adapts the Cyprian scheme as 
a structuring device. For aspects on the life and works of Cyprian, see Fahey 1971, 
concluding that Cyprian was not a profound thinker. Hinchliff 1974: 36 notes that 
Cyprian uses texts from scripture out of context and has a common-sense approach 
in which he always searches for clear-cut answers. See also Brent 2002. 

* The authority of Cyprian functions as an appeal rather than a command to the 
believers, and gives the author confidence as to the correctness of his own notion of 
the ‘right order’ (Schütte 1937: 40). 

3 contra eos, qui non solum voce, sed et scriptura profitentur se defendere partem sui Gregorii 


papae (Ldu, 504). 
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in our period.'^* Third, they confirm the historical analogy between 
the heretical Manicheans and three additional papal authors. In three 
consecutive chapters (chs. 30-32), the Hersfeld monk establishes the 
causal link between the divergence from the ‘right order’ by Hermann of 
Metz (Ldu, 510-4), Burchard of Halberstadt (Ldu, 514-6), and Gebhard 
of Salzburg while in the episcopal office (Ldu, 516-8), and their more 
or less immediate deaths as consequent on their misconduct.*? Thus, 
divine punishment functions as proof of Hermann’s commitment to the 
Hildebrandine party—as well as that of the anti-king Rudolf and the 
Saxon 'pseudo-bishops"—and thereby also as evidence of their heretical 
status. Nevertheless, the papal party also took pains to recruit laymen,*° 
as illustrated by the following description of how Marquis Ekbert was 
convinced to turn against the king by Hartwig and Burchard.“ 

On the one hand, these last two chapters, which consider the 
pseudo-bishops and the marquis, are deductive exercises related to the 
functional scheme.** On the other hand, the deductive method also 
includes a feedback. The growing volume of empirical data support- 
ing the existence of a Hildebrandine party in turn strengthens the 
initial claim that Hildebrand initiated the schism. Moreover, because 
the anonymous writer is concerned about the practical aspects of the 
schism, the extent to which contemporary figures acted according to 
the theoretical notions initially postulated by Pope Hildebrand provides 


44 Haec memorat sanctus Cyprianus. episcopus, veraciter describens quae fiunt nostris quoque 
temporibus (Ldu, 500). 

^» This contemporary specification of the Cyprian notion of ‘divine punishment 
for those diverging from Christian unity links this outline of the Saxon bishops to the 
previously mentioned historical and contemporary figures who also suffered divine 
punishment. 

6 The importance of showing the exemplary punishment of secular and ecclesiasti- 
cal rebels against the king notwithstanding, Robinson 1978a: 94 exaggerates when he 
regards this as the main function of the second book. 

#7 “For Hartwig and Burchardt...changed the mind of the marquis, so that he 
did not uphold the peace pact... (Nam Hartvigus atque Burcardus...averterunt animum 
marchionis, ne servaret pacis pactum. . . (Ldu, 522)). In the vita of Henry IV, Ekbert is placed 
alongside the two other anti-kings: ‘Finally cupidity was victorious and drove Ekbert 
the margrave with a bold hand to strive for the kingship’ (Vita Heinrici imperatoris, 426). 
Ekbert was an enemy of the king because he had refused all invitations to negotiate 
peace (Vollrath 2002: 101). Ekbert was also accused of high treason, but it is not 
known whether the accusation was derived from Roman law (Koch 1972: 36). See 
also Giese 1991: 299-300. 

+8 Hildebrand (originator) — intellectual defenders (Hirshauer monk, Bernard of 
Hildesheim) > pseudo-bishops (Hartwig of Magdeburg, Burchard of Halberstadt) ^ 
secular hierarchy (Otto of Nordheim, Ekbert). 
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yet another indicator that the second book of the Ldu is a carefully 
constructed practical correlate to the theoretical first book. In addition, 
the overriding concern with the practical aspects of heresy supplements 
the canon-law invectives against the head, Pope Hildebrand, and thus 
offers the rudiments of a justification for the deposition of the pope, 
namely the heresy clause. Although the salva fide clause was already 
used against the pope in the De ordinando pontifice (c. 1048) and in the De 
sancta Romana ecclesiae from 1053,*? the Hersfeld monk adds some new 
aspects. By linking it to the contemporary tendency to conceptualise 
the Roman Church as a corporate entity*—in this case by invoking a 
rudimentary episcopalism—the writer is able to distinguish between the 
Roman Church and the papal prerogatives that enable the use of the 
heresy clause on individual popes. Thus, the Hersfeld monk avoids 
the problems of justifying the deposition of a pope by this profound 
reconceptualisation of the papal primate which gives the episcopacy 
the responsibility for sustaining Christian unity by means of the synod. 
This innovatory idea, in turn, explains the seemingly misunderstood 
view of the synod in the first book: the episcopate can, in their corpo- 
rate capacity, convoke a synod on the grounds of necessity in relation 
to the mother church. 


19. The final encounter with the Hirshauer monk 


The final encounter with the Hirshauer monk starts by presenting him 
as the author of one of the textual epistemologies that advocate the 
Hildebrandine position (Ldu, 524). The author then quotes verbatim 
from the Liber canonum in order to outline the qualification of the bind- 
ing commitment of the oath: 


From this apostolic precept and the explanation of Jerome it should be 
evident that slaves should serve their master only if it is not contrary to 
Christ, that 1s, only in matters ordered by Christ; when anyone serves 
in matters that are contrary to Christ, fidelity becomes infidelity and 
one becomes a perjurer. According to the decree of Pope Soter: “If we 


59 See above, 2. 'The early-period polemics and public-sphere formation: the De 
ordinando pontifice. See also Michel 1959: 31; Ullmann 1976a; Anton 1982b: 25-7; 
Szabó-Bechstein 1985: 111; Dischner 1996: 79. 

*9 Deusdedit presents the Sancta Romana ecclesia as a corporate entity represented by 
the cardinal-priests and the cardinal-deacons; see Blumenthal 1992b, 1993; Cowdrey 
1998a: 324; Cushing 1998: 99-101. 
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randomly and without reflection have sworn an oath, and the uphold- 
ing of this oath leads to a worse result, then we consider that the matter 
should be altered by a thorough council; it is better for us to commit 
perjury because of great necessity [instante necessitate], than to contribute 
to a greater crime [crimen maius] by upholding the oath.”**! 


The polemical opponent only appears at the end of the quoted section: 
“We have presented the testimonies of the oath", he said, “because 
Guibert claimed we encouraged perjury." **? Guibert's statement could 
be taken from the Decretum Wiberti,? but also from Pope Urban IPs 
letter to Gebhard of Constance from 18 April 1089.*°* Notwithstanding 
the lack of clarity in the relationship between the Hirshauer monk and 
Bernard of Hildesheim,‘ the argument that justifies the qualification 
of the moral-theological necessity of upholding the oath may constitute 
the greatest challenge faced by the Hersfeld monk. By including the 
passage from Pope Soter—included in the Liber canonum and attributed 
to a homily of Beda (Ldi, 1, 508)—the author offers three qualifica- 
tions regarding the binding commitment of an oath, which are linked 
to three different hypothetical scenarios; if the oath 1s taken without 
reflection (irrational); if necessity is the grounds for it (necessity), or if 
the upholding of the oath would lead to a greater crime than break- 
ing it (utility). These three reasons are in turn linked to the functional 
scheme, underlining that it is secular oaths taken by ‘slaves to their 
master’ that are under scrutiny. 


? Ex hoc praecepto apostoli et explanantis eum Hieronymi patet evidentius, quia, 
cum non debeant servi obedire dominis nisi sicut Christo, id est nisi in his, quae sunt 
contra Christum, fidelitate in infidelitatem. alterata erit periurus. Ex decretis Soteris 
papae: ‘Si aliquid forte nos incautius iurasse contigerit, quod observatum peiorem 
vergat in exitum, illud consilio salubriori mutandum noverimus, ac magis, instante 
necessitate, periurandum nobis est, quam perfecto iuramento in aliud crimen maius 
est divertendum’ (Ldu, 524—6, Liber Canonum, Ldl, 1, 507). 

^? Haec de iuramentis, inquit, ideo intulimus, quoniam nos periuriorum hortatores 
autumat Wigbertus. 

55 The passage in the decree of Guibert reads: ibi namque de periuriis, quae ipsi ad 
periculum imperialis dignitatis fieri horantur, non parvus clamor exoritur (Ldl, 1, 622). 

46t Collectio Britannica, 139—40. 

"9 Because the letter is lost, there is no way of knowing whether the quotes attributed 
to the Hirshauer monk follow the original outline. Compared to the presentation of the 
text in the Liber canonum, the quotes in the Ldu are dispersed throughout two chapters 
and one quote is given a different authorial origin. The Hirshauer monk probably 
had knowledge of Guibert's decree because the treatment of the oath was meant to 
repudiate allegations from Guibert which encouraged to perjury. 
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Three argumentative challenges face the Hersfeld monk.*” First, 
being a vital part of the idea of the ‘right order," a qualification of 
the oath would undermine the various debates with intellectual oppo- 
nents, and also the moral-theological scheme used as the deductive 
point of departure throughout the Ldu. Second, if accepted, the three 
formal qualifications (irrationality, necessity, utility) would allow wide 
latitude for qualification. Third, if the possibility for qualifying the 
oath is accepted and if one of the formal criteria qualifies the oath, 
the entire argument of the Ldu would be jeopardised. In other words, 
if the royal side has taken an oath that leads to ‘a greater crime’ and 
thereby is ‘contrary to Christ’, the causal link between ‘perjury’ and 
‘heresy’ collapses. More importantly, the conclusion to the argument is 
inverted, since the ‘infidelity’ inherent in sustaining such an oath turns 
the royal side and the Hersfeld monk into ‘perjurers’. 

In addressing these problems, the Hersfeld monk starts by repeating 
the story of how Marquis Egbert was convinced by representatives of 
the papal party to break his oath to the emperor (Ldu, 526) and then 
asks the rhetorical question: *When this oath is upheld, in what way, 
according to the opinion of this writer, does this lead to a worse end?^**? 
The perspective 1s then inverted, as the author outlines contra-factual 
scenarios that would have applied had the oath been sustained. ‘Thus, 
the death of Egbert, the civil war, and the destruction of the ecclesia 
and the res publica are depicted as being the result of the breach of the 
oath as well as because of Egbert's party allegiance (Ldu, 526). The first 
part of the next chapter (35) introduces a causal link between the 
individual infidelity of Egbert, the breaking of the oath, and the conse- 
quences of the transgression. By setting the death of Egbert in relation 
to the general result of the breaking of the oath (war), and thereafter 
linking this to the notion of divine punishment, the Hersfeld monk 
obviously attempts to prove the illegitimacy of the act of breaking the 
oath (Ldu, 530). Then the author refers to the divine punishment that 
has inflicted the papal supporters of Saxony as exemplified by Egbert 


166 Struve 1989: 113 considers the necessity argument put forward by the Hirshauer 


anonymous to be one of the better efforts at qualifying the oath. 

467 The notion of the oath as sacrament is a fundamental premise for the confronta- 
tion with Pope Hildebrand in the first book, and it is also important in the treatment of 
a number of issues tackled in the second book, including the legality of the anti-pope 
and the illegitimacy of the anti-kings. 

8 Quod scilicet iuramentum si sit observatum, quomodo iuxta sententiam. illius scriptoris in 


peiorem vergit exitum? (Ldu, 526). 
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and by Count Ludolf, Bertold son of the anti-king Rudolf, and Count 
Hugh (Ldu, 530).*° 

Argumentatively, the moral-theological qualification in relation to 
the three criteria mentioned is not discussed at all. The anonymous 
writer apparently accepts the possibility of qualifying the oath, but 
argues that this was certainly not the case here. Rather, the author 
employs a combination of empirical attestation and contra-factual 
reasoning to redirect the focus from the formal notion of qualification 
to its moral-theological dimension. The Hersfeld monk considers the 
Saxon war to be a direct consequence of perjury, and the contra-factual 
scenario should therefore have been a ‘right order’, maintaining peace 
and Christian unity. In this way, the author redefines the qualifications 
(irrational, necessity, utility) in terms of his overall moral-theological 
scheme which results in a tautology: the breaking of an oath for any 
reason that is contrary to peace and unity is prohibited. The empiri- 
cal section, then, simply serves to illustrate the consequences of an 
illegitimate transgression of the oath. 

This response would have been sufficient to counter the view of the 
oath expressed in the papal letter to Hermann of Metz because the 
moral-theological aspect of the oath was not considered, but simply 
subordinated to the general mandate given to the Apostolic See. In 
this case, however, only half the problem is solved by proving the 
moral-theological justification of the royal side's actions with reference 
to the divine punishment inflicted on those who committed perjury. 
Hence, the response is conditioned on the perceived credibility of the 
above historical narration. More seriously, perhaps, the author fails to 
consider another angle on the quote from Pope Soter: oaths taken to 
‘secular masters by slaves’ can be qualified. Because he refrains from 
discussing the royal side's commitment to the secular power, in spite of 
having accepted the theoretical possibility of qualifying the oath, his 
argument only addresses one part of the issue. Gebhard of Salzburg 
specified the terms on which an oath could be qualified by referring 


*9 [n fact, the year 1090 seems to have a particular eschatological significance for the 
Hersfeld monk: this year saw the deaths of several of these supporters of Hildebrand, 
including Adelbert, Hermann (Ldu, 532), and Wigold of Augsburg (Ldu, 534). Because 
Matlda of Tuscany did not share the destiny of the other supporters, she is integrated 
into the narrative in two ways. First, Matilda is presented as an important continuator 
of the Hildebrandine party. Second, armed by scriptural quotes, the author underlines 
that neither of the Apostles Peter nor Paul stated that working together with females 
should be allowed (Ldu, 532). 
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to the functional division between the two powers that prohibits a 
churchman from swearing ‘to anything other than what is possible in 
relation to our order [salvo ordine}? (EG, 168). Although the Hirshauer 
monk does not go this far, once the qualification of the oath on these 
premises has been accepted, it has to be considered in relation to the 
legal and functional relationship between the two powers."? A final 
weakness has to do with the author's failure to separate the moral- 
theological and legal aspects of the oath. The moral-theological side 1s 
central to the opponent's position because the point of departure is the 
allegation that the papal party has encouraged perjury. However, the 
Hersfeld monk sees these aspects as being intertwined, and his intention 
seems to be to use the opponents’ view of the oath as the premise for 
the conclusion: their self-condemnation (moral) and self-conviction as 
heretics (legal). Thus, even without the inclusion of a moral qualifica- 
tion (utility), proper logical deduction would, in fact, only have allowed 
the author to go beyond moral condemnation, since this 1s the point 
of departure of the Hirshauer author. 

After a detour in which the monks at Hirshau are criticised for their 
party allegiance,"' the Hersfeld monk encounters the Hirshau monk 
in relation to the anti-pope.*” It is introduced by a dispute over the 
legitimacy of using Nebuchadnezzar as an exemplum of adherence to 
a secular ruler. The Hirshauer monk claims that those who oppose 
Gregory are responsible for the destruction of Christian unity through 
the act of electing Guibert as ‘their’ pope, a person excommunicated by 
a synod under the direction of the Apostolic See seven years earlier.*” 


70 One option could have been to adopt the approach used by Sigebert of Gembloux: 
to separate the treatment of the oath from that of the excommunication and not even 
address the possibility of qualifying the oath. 

^ “The upholders or originators [auctores] of the schism that long has caused chaos 
in the church and the realm are primarily the monks of Hirshau, because the letter we 
have acted according to came from their school, written against the Apostolic See and 
the royal power...’ (Igitur aemulatores sive auctores scismatum, quae dudum facta sunt in ecclesia 
pariter et in ve publica, extant praecipue quidam, qui dicuntur monachi de Hirsaugia, ex quorum 
scola pervenit ad nos haec, de qua tractamus, epistola, quae contra apostolicam sedem et contra regiam 
potestatem est descripta... (Ldu, 540)). 

12 The analysis of the encounter is difficult because the letter from the Hirshauer 
monk is not extant. The announcement ‘we will prove in a rational way’ (ratione 
probabimus) refers to a part of the letter which has not been discussed. The reiteration 
of the argument in the Liber canonum does not solve the problem. It is also difficult to 
know whether the quoted passages contain the entire argument, or only an abridged 
version of it. 

95 qui convenientes in unum adversus Dominum et adversus christum eius seden- 
tesque in concilio vanitatis Gregorio, cui orbis terrarum communicavit, obedientiam 
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The first part of the response, a canon-law defence of Guibert, starts 
by criticising the lack of clarity in the opponents’ allegations, consider- 
ing this to reflect an impure heart (Ldu, 552). The Hersfeld monk then 
repeats the canon-law ruling from Gelasius:*”* 


no one is allowed to pass judgement over a sentence passed by the 
Apostolic See unless a preceding synod has freed those who were con- 
demned in an unjust synod, and due to necessity condemn those people 
without a synod.'” 


The discussion of the anti-pope is of interest in relation to the polemical 
discussion of the election. One of the most forceful invectives against 
the legitimacy of the anti-pope concerned the condemnation of Guibert 
at the Lenten synod of 1078." It was first used in the propaganda 
campaign against the anti-pope in the summer and autumn 1080,*7 
and then elaborated into a canon-law attack by Gebhard of Salzburg.*” 
The mid-period royal polemicists did not succeed in answering the 
attack. The anonymous writer is the only one to attempt to repudiate 
this invective and he does this with the use of dialectical reasoning: by 
inverting the moral-theological foundation of the synodal condemnation 
of the anti-pope by means of the unity/party dichotomy, the author 
avoids having to address the specific condemnation. The reference in 
this case is probably to the condemnation of Guibert at the synod of 
Quedlinburg in 1085, and because this condemnation had never been 
altered, the papal party disqualified themselves from acting as legitimate 
judges of the head of the Apostolic See. Although the argument here is 


contumaciter renuntiaverunt et se ab unitate corporis Christi, quod est ecclesia per 
orbem terrarum diffusa, separantes, Wigbertum, a sede apostolica in synodis Romae 
septennio celebratis excommunicatum, sibi papam elegerunt... (Ldu, 548). 

174 The same ruling was used in the treatment of the excommunication of Arcadius 
above. 

95... non licet alicui iudicare de iudicio sedis apostolicae, quae habet facultatem sine ulla synodo 
praecedente exolvendi quos synodus iniqua damnaverat, et damanandi quos oportuit, nulla synodo 
existente (Ldu, 552). Pellens 1963/64: 24—5 claims that the passage overlooks the collegial 
structure of the church; it fails to grasp the understanding of the sedes apostolica and its 
relation to the ministerium episcopalis offici. 

#6 “Tedald, so-called archbishop of Milan, and Guibert of Ravenna, who have raised 
themselves up by unheard-of heresy and pride against this holy catholic church, we 
entirely suspend from episcopal and priestly office, and we renew the anathema already 
in past time laid upon them’ (Reg 5, 14a). 

"7 See above, 3. Polemical warfare in the royal and papal chanceries (1073— 
1082). 

18 See above, 4. Gebhard, Wenrich, Manegold, and Guido: debating the papal 
letter to Hermann of Metz. 
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conditioned on the postulation of the legitimacy of the anti-pope and 
consequently his condemnation ‘in an unjust synod’, it is a relatively 
sophisticated example of dialectical reasoning, In short, the canon-law 
premise introduced as one pole in the reasoning leaves, in principle, 
only two possible answers, both of which discredit the Hirshauer monk. 
When the sentence is not altered, as in this case, the papal party is 
barred from judging and the initial personal attack which referred to 
the monk’s ‘impure heart’ is confirmed. If, however, the sentence were 
to be altered, the papal party would then be entitled to pass judgement 
over a sentence of the Apostolic See, but this would in turn imply an 
acceptance of the anti-pope as pope. 

The discourse resembles the polemical discourse of the first discus- 
sion.'? Save for the discussion of the anti-pope, this part of the second 
book is generally tedious and repetitious. Compared to the first part 
of the second book, it provides little new historical information. Not 
only are the biblical analogies, the forced argumentative encounters 
based on imposition of premises, and the use of divine punishment as 
proof repetitious, but they are only partially successful as a response 
to the Hirshauer monk. However, the repetitions have the literary 
function of establishing coherence between the first and the second 
books, and also within the more disorganised second book. Several 
indicators attest to this. This section relies to an even greater extent 
on the moral-theological scheme in general and the dichotomy unity/ 
party in particular. In addition, the concrete arguments employed, par- 
ticularly the invocation of divine punishment as proof," are rendered 
more convincing if seen against the background of the rest of the Ldu. 
Because the book is an attempt to justify the legitimacy of anti-pope 
Guibert, it makes sense for the Hersfeld monk towards the end of 


#9 By discarding the characteristic combination of deductive and inductive ap- 


proaches, shedding the interpretative use of contextualisation, refraining from any forms 
of dialectical reasoning, as well as displaying a markedly less critical approach to the 
opponent’s textual epistemology, the discourse of this section is characterised by the 
use of the antithesis unity/party in relation to a multitude of themes. 

#0 The use of divine judgement has the same three argumentative functions in the 
present context as seen above. First, it links the destiny of this illegitimate pope together 
with several other party adherents who also suffered divine judgement. Moreover, this 
earthly manifestation of the divine powers is related to the continuing existence of the 
papal party after the death of the first head, Pope Hildebrand. Finally, the author does 
not fail to mention Guibert as the legitimate counterpart to Sergius: hence the death 
of Sergius in 1087 is explained in relation to the author’s moral-theological scheme 
in which divine judgement is a vital element. 
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his extensive work to return to this theme armed with his notion of 
the ‘right order’. Moreover, the author, himself a monk, is apparently 
concerned about the implications of the subversion of the monastic 
profession. Because the most important intellectual opponent in the 
second book is another monk, the accusation that the Hirshauer monk 
is ‘transgressing the order of the father’ probably refers not only to the 


issue of unity but also to the internal upheaval in the monastic com- 


munity—the ‘crisis of monasticism’.*®' In this respect, the defence of 


Benedictine monasticism*” foreshadows Rupert of Deutz, Idung of St 
Emmeram, and Honorius Augustodunensis’ concern about institutional 
development*? in the twelfth century.*** 


20. The conception of rationality according to the Hersfeld monk 


The concluding pages of the Ldu contain a reflection on the role of 
reason.*? The ontological point of departure is the notion that, having 
been created in God's image, the human being is able to comprehend 
the truth and distinguish between right and wrong by means of the 
inner consciousness." This intelligence is linked to wisdom: *... anyone 
who has intelligence, has this prudence..." Then the antithesis is 
outlined: *...1n other cases the father of the lie, the devil, replaces the 
truth of God in the hearts of human beings...'* Hence, while the 


?' For references, see above, 1. The structural changes in the public sphere during 
the Investiture Contest. 

182 Struve 1971: 542 characterises the anonymous as a defender of the Benedictine 
imperial monasteries. 

#3 The concern with the institutional development is one of the factors that distin- 
guishes the ‘backward-oriented’ monasticism of the 11th century from the ‘forward 
looking’ variant of the 12th century (Constable 1991). In this respect, the ambivalence 
of the Hersfeld monk is indicative of this ‘period of transition’. 

## For views on Honorius, see Sanford 1948; Flint 1972a, 1972b, 1977. Rupert of 
Deutz is analysed by Van Engen 1983: 308-42, who underlines Rupert's defence of the 
value of learning and his right to teach. Although several other Black Monks referred 
to their own work—Sigebert of Gembloux and Honorius Augustodunensis—Rupert 
is quite unique in the defence of his own work. This self-assertiveness is part of the 
new individualism of the early 12th century. 

#5 Macdonald 1933: 123 remarks quite correctly that the author, similar to Wenrich 
of ‘Trier, differentiated between reason and authority. However, he does not analyse 
the conception in any detail. For general views on the place of reason in medieval 
thought, see Murray 1978; Lodovica 1983; Oakley 1988. 

56 cum ad imaginem Dei factus sit homo, in intellectu scilicet, in mente, in interiore homine, 
in eo quod intelligit veritatem, duwidicat iustitiam et iniustitiam... . (Ldu, 570). 

+87 quam scilicet intelligentiam habet qui prudentiam habet. . . (Ldu, 570-2). 


ww, alioqui pater mendacii diabolus aufert a cordibus hominum Dei veritatem... (Ldu, 572). 
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ontological faculty of the human being has capacity to acknowledge 
the ‘right order’, whether this capacity is used is a matter of individual 
volition. The external sign of this intention, then, is evident in whether 
one follows the ‘path of truth’ or ‘the father of lies, the devil’. This 
ontological basis is next linked to the text to establish the correlation 
between the divine ontology and the epistemological notion of the 
‘right order’, namely the scripture: 


We distinguish ourselves from other types of living entities mainly by the 
fact that we are rational and are able to speak of all that is rational and 
that is contained in the divine scripture through which we experience 
God and to a large extent acknowledge how we are created. This being 
80, it Is very strange that some, monks in particular, do not acknowledge 
what is so evident; they do not permit young boys or youths to study 
the celebrated knowledge, so that the unschooled mind [rude ingenium] 
receives nourishment from the devil’s feet, that 1s, from the opinion of 
human custom.**? 


This remarkable passage concludes the previous reflections regarding the 
hermeneutical method, argumentative rules, and the difference between 
objective and subjective knowledge by adding four new elements. First is 
the idea that rationality is based on an ontological view of the divinely 
created human being. This idea is similar to that postulated by Guido 
of Ferrara, although the Hersfeld monk stops short of justifying the role 
of the intellectual in terms of a biological division of labour.?! Second, 
the definition of rational in accordance with the scripture resembles 
Peter Damian’s view of rationality.'” However, the anonymous author 


489 Cum enim a caeteris animantibus per hoc maxime differamus, quod rationale animal sumus et 
loqui possumus, ratio autem omnis et sermo divinis libris continetur, per quos et Deum discimus et quare 
creati sumus non ignoramus, mirandum est valde, quod nolunt aliqui, praecipue autem monachi, quae 
praeclara sunt discere, qui ne pueros quidem vel adolescentes permittunt in monasterus habere studium 
salutaris scientiae, ut scilicet rude ingenium nutriatur siliquis daemoniorum, quae sunt consuetudines 
humanarum traditionum...(Ldu, 572). 

#0 According to the author, the human intellect is divine and only human will can 
be evil (Nitschke 1969: 46). 

^! The most striking facet of Guido's treatment is the biblical quote used to justify 
the role of the intellectual: *God did not ask great men for more than they had, as 
the apostle said: if there is an eager to give, God accepts what a man has; he does 
not ask for what he has not [2. Cor. 8.12] (Ll, 1, 550). This division of labour is then 
explicated: some know manual work, some can write, others can sing or read (Ld, 1, 
550). By quoting Tertullian, Guido concludes his discussion by stating that ‘these dif 
ferences are natural and not gathered all in one...’ (Zdl, 1, 550). 

* Damian distinguishes between different ways of forging an argument and in this 
connection discusses the role of reason. Several letters address his methodology, the main 
point of which is a distinction between an argumentative (or rational approach) and 
one applying authorities. See Damian, Letters, 1, 19, 23, 28, 38, 68, 126, 127, 141. 
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seems to extend the limits of the rational by claiming that ‘we are able 
to speak of all that is rational and that is contained in the scripture’. As 
such, the notion is formal rather than substantial and therefore linked 
more closely to the hermeneutical method. While Damian gave the 
scripture epistemological primacy and was more critical of efforts to 
assign this status to canon law and the fathers due to discordance, Peter 
Crassus defines a rational approach to Roman law as the prime source 
of knowledge." In contrast, the Hersfeld monk seems to hark back to 
the previously introduced credo of the primacy of books.*** Third, the 
earlier focus on intention is now supplemented by a criterion for evaluat- 
ing intention in terms of the use of learning. While the rational faculty 
enables everyone to grasp the truth, individual volition to apprehend 
the truth is gauged by whether one follows ‘the father of lie, the Devil 
or the path of truth’, which is then defined in relation to adherence 
to ‘the opinion of human custom’ or the epistemological primacy of 
books respectively. Fourth, although the rational is contained in books 
in general and the scripture in particular, in order for the human being 
to realise his rational potential, the volition to seek wisdom is necessary 
for being able to approach the scripture in a proper manner. Hence, 
because the Hersfeld monk is rational he is ‘able to speak of what 1s 
rational and what is contained in the divine scripture’. Basically, this pas- 
sage reads as an advocacy for learning and education, in stark contrast 
to the view of the ‘monks who do not permit the study of the celebra- 
tory knowledge’, which is a reference to the Hirshauer community. In 
this respect, there are striking similarities to Anselm of Canterbury’s 
notion of the sola ratione as the cognitive principle, notwithstanding the 
difference in philosophical approach.*” 

In a wider perspective, this conception of rationality is adapted to suit 
other aspects of the author's meta-theoretical notion.* The conviction 


#3 For Crassus’ conception of rationality, see above, 5. Peter Crassus and the legal 
renaissance of the eleventh century (c. 1080-1084). 

** Suchan 1997: 24, in a note on the use of reason as it pertains to the written 
word in the Investiture Contest, finds that in the conflict between the defenders and 
opponents of King Henry, the Christian concept of reason was used for political pur- 
poses. However, there is no single concept of reason, but rather different conceptions, 
the characteristics of which are of such a kind that it hardly makes much sense to use 
adherence to one or the other party as a criterion for categorisation. 

^5 For an analysis of Anselm’s theological hermeneutics, see Gyulai 2002. See also 
Evans 1980; Marenbon 1983: 90-109; Tweedale 1988: 206-10; Holopainen 1995: 
126-58. See also Southern 1966, 1970, 1990; Gersh 1988. 

1 The entire reasoning can be summarised in two causal chains in accordance 
with the tendency of the anonymous to reason in an antithetical way: education > 
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that the conflict can be resolved by the use of books is preconditioned 
on a rational faculty. The conflict is thereby redefined as an intellectual 
struggle dependent on individual volition, on the one hand, and on the 
true interpretive approach which results from education, on the other. 
This ontological conception of rationality partly explains the effort 
made by the Hersfeld monk to lay bare the ‘false interpretations’ and 
‘wrong understanding’ of his opponents. The very construction of the 
Ldu, which reveals the intimate link between the rational intellectual 
method of approaching texts and the ‘true and rational’ understanding 
of texts, depends on the concept of rationality and the concomitant 
hope of resolving the conflict ‘by the use of books’: “Therefore, lack of 
knowledge of the divine scripture is the same as a lack of knowledge 
of God.’ Hence, learning takes on an eschatological dimension as 
being the prerequisite for not receiving ‘nourishment at the Devil’s feet’. 
Although the rational faculty is universal, the monastic community 
is seen as the mediator of the rational ‘right order’ because of their 
education and wisdom. Moreover, because this task is conceptualised as 
predominantly rational and intellectual, the Hersfeld monk displays an 
awareness of a new monastic identity, one in which an intellectual voca- 
tion is a radically more important aspect of the profession. Monks ‘in 
particular’, because of their learning, have been given the responsibility 
of rescuing ‘the unschooled mind from being nurtured from the foot of 
the devil’. Thus, the monastic community is envisaged as guardians of 
the rational world order, as an intelligentsia. The following discussion 
about the nature and transmission of custom illustrates the extent to 
which an intellectual social class—the monastic community—is to take 
the prime responsibility in interpreting the textual past.'” 


wisdom > rationality > righteous individual volition — true interpretative approach to 
the textual epistemology > rational grasp of the ‘right order’. The antithesis, however, 
reverses the dependent variable, and hence also the remainder of the causal chain: 
unschooled mind — lack of wisdom > nurtured from the devil ^ irrationality (lie) ^ 
sinful individual volition > wrong interpretative approach to the textual epistemology 
faulty notion of the ‘right order’. 

97 Toitur ignoratio divinarum scripturarum ignoratio est Christi... (Ldu, 572). 

“8 The Hersfeld monk starts by quoting Quintilian who addresses the dangers of 
letang the majority decide the content of custom and the necessity of an educated class 
able to teach the uneducated of the nature of custom, followed by Cicero's famous 
definition of custom as unwritten law. Thereafter, these general interpretations of custom 
are connected to Christian custom, by relating how Moses was the first promulgator 
of the written laws of God, and that each ‘right’ (ius) consists of ‘laws’ (legibus) and 
‘customs’ (moribus). Then, Isidore adds to this view on custom by stating that ‘law’ (lex) 
is a written constitution, while custom is not written (Ldu, 572-4). 
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The Hersfeld monk’s understanding of the sources that transmit 
knowledge in the widest sense of the term, then, is consistent with the 
earlier insistence on the epistemological primacy of books. “The opinion 
of human custom’ is defined in terms of the form of communication, 
being unwritten, in contrast to law which is written. Thus, the concern 
regarding the relationship between oral and written communication 
resurfaces in the outline of the concept of rationality. At the end of 
the Ldu, the Hersfeld monk returns to love as one of the central ele- 
ments in the moral-theological scheme and establishes it as the overall 
goal any law should strive towards: "The fulfilment of the law is love, 
that can be acknowledged through the holy scripture...” By linking 
an institutional manifestation in the form of law to a moral-theological 
goal acknowledged in the scripture—a textual epistemology that only 
can be approached by educated monks—the plea for unity is in fact 
narrowed to a plea for unity within the monastic community, since it 1s 
the responsibility of this social group to forge the rational interpretation 
of the ‘right order’.?” 

In short, the ‘right order’—consisting of unity, peace, and love—can 
only be reinstated by a monastic community that comes to terms with 
its responsibility as an intelligentsia to provide a rational understanding 
of the ‘right order’ based on books. What is missing in this traditional 
monastic conception of a theology of unity’”— particularly with regard 
to the insistence that the monastic community must be guarded against 
worldly influences—is some suggestion as to whether reason can be 
applied in relation to all subjects or whether there are particular rules 
for its use in theology vis-à-vis the arts.°° 

Notwithstanding the differences between the approaches to reason 
and faith as conceptualised by Peter Damian, Peter Crassus, Guido 
of Ferrara, and the Hersfeld monk, it is clear that the intellectual 
upheaval of the period gave rise to an unprecedented concern with 


199 Plenitudo autem legis est caritas, quia per sacram scripturam cognoscit homo... (Ldu, 574). 


50 The second book breaks off in the middle of a detailed treatment of the monastic 
profession, involving both the order's external appearance in form of clothes as well 
as internal rules (Ldu, 576-8). 

°°! See Leclercq 1978. 

?? It is only in the 12th century that the rules of theology and arts were given sys- 
tematic thought. Alan of Lille, who perhaps gave most thought to this matter, insists that 
there are special rules for theological language and that the arts can take a man only 
as far as his powers as a human being allow him to go. However, the rules of theology 
can be understood if we know the rules of the liberal arts (Evans 1983: 45-52). 
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interpretation. In the absence of a single interpretive model, an inter- 
pretive plurality flourished; and because this interpretive struggle was 
vested with eschatological status, reason became one means of struc- 
turing the other substantial arguments drawn from moral theology, 
legality, and history. Not even the polemicists who have wrongly been 
called anti-dialecticians advocated a total rejection of the use of reason 
and dialectic; Peter Damian,’ Otloh of St Emmeram,’ Manegold 
of Lautenbach,*” Bruno of Segni, and Gerhoch of Reichersberg?” 
did not attack the method per se, but rather the uses of the approach 
which led to detractions from the truth. In other instances, reason and 
truth are aligned and contrasted with ‘worldly learning .?* The anony- 
mous rhetorical letters of Regensburg illuminate another aspect of the 
problem of evaluating the alleged hostility to dialectic that typified this 
period: how much of this is pure rhetoric??? Even in the twelfth century, 
the contrast between authority and reason was less than that between 
revelation and reason.?'? Perhaps the real anti-dialecticians are those 


95 The view of Damian as an anti-dialectician was put forward by Endres 1910. 
See also Grabman 1956: 234. 

5t The old view of Endres 1906 was already criticised by Macdonald 1933: 100, 
claiming that the antagonism that Endres found in the writings of Otloh was not an 
attack against the misuse of formal dialectical arguments, especially in the field of 
exegesis. Resnick 1987: 251 concludes that Otloh objected to a tendency among dia- 
lecticians to reject all but a literal interpretation of scripture, creating confusion among 
simple believers, and that he also objected to the evil purpose to which dialectics were 
put in the lawcourts. See also Evans 1977; Smalley 1983; Resnick 1986. 

?5 Hartmann 1975: 126 underlines that reason according to Manegold is not a 
prion ‘good’ or ‘bad’. Kölmel 1993: 281 accentuates Manegold's reliance on a rational 
approach. According to Ziomkowski 2002: xv, Manegold did not put forward a general 
rejection of reason, but rather opposed what he regarded as reason overstepping its 
boundaries. See also Tullio 1969; Godman 2000: 57-8. 

506 For comments on Bruno’s attitude, see Cowdrey 1990: 126-7; Radding and 
Newton 2003: 100. 

°°? Gerhoch’s conception of reason is treated by Meuthen 1959: 8-12; Classen 
1960; Beinert 1973: 52-68. 

508 For example, in the ‘Memorandum on the primacy of Canterbury’ (1073-1075), 
the king accuses Lanfranc of Canterbury for ‘relying more on wordly learning than on 
reason and truth’ (Lanfranc, The Letters, 41). On Lanfranc’s thinking on these matters, 
see Cowdrey 2003b: 48-74. 

509 Resnick 1990: 119, in dealing with the rhetorical letters, observes that they 
appear to be a school exercise, reflecting an old position rather than describing the 
empirical reality. 

510 Burnett 1988: 154. The discussion between Nicholas of St Albans and Peter of 
Celle in 1180/81 illustrates the continuity of the issues brought into the light by the 
dialecticians and anti-dialecticians of the 11th century; see Peter of Celle, Letters, nos. 
157, 158, 159, 160. 
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who, rather than attacking dialecticians, employ a method contrary to 
the tenets of scholasticism, for instance Anselm of Canterbury?!! Rupert 
of Deutz," and, in the thirteenth century, Robert Grosseteste.?'? In 
comparison, the Hersfeld monk can hardly be counted among these 
since he does not eschew the use of dialectical reasoning when other 
argumentative strategies are unavailable, for instance in the discussion 
of the legitimacy of anti-pope Guibert. 

How, then, does the author’s advocacy of the monastic communities’ 
responsibility and duty to act as intellectual defenders of the ‘right order’ 
fit in with the episcopalism of the treatise? Although the author refrains 
from addressing the question directly, the general division of labour is 
nevertheless fairly easy to detect and goes straight to the core of his 
conservative frame of mind. Basically, monks are supposed to strive for 
the vita contemplativa defined by the monastic rules. A strict adherence 
to these rules provides the necessary latitude for the intellectual studies 
that are, in turn, fundamental for a proper understanding of the ‘right 
order’. ‘The bishop, however, because he holds an office, is deemed to 
take part in the vifa activa in the form of the administration of the bish- 
opric. ‘This institutional aspect of the bishops’ office explains the author’s 
concern with presenting the synod as the site where the bishop—on the 
basis of advice received from the monastic intellectual—is to safeguard 
Christian unity. Thus, the Hersfeld monk proposes a functional divi- 
sion of labour between monks and bishops based on the differences 
characterising the vita contemplativa and the vita activa. 


91! Anselm is called ‘the father of scholasticism’ on account of the three functions 
which he assigns to reason in the treatment of matters of faith: rational insight into 
the faith, the function of reason as securing a comprehensive overview of the dif- 
ferent aspects of faith, and a method for solving difficulties; see Grabmann 1956: 
271—2. Anselm's assumption is that the power of reason has been implanted in man 
by a rational God for no other purpose than to enable him to engage himself in the 
search which will end in a discovery about God (Evans 1980: 96). See also Arduini 
1983: 192—203. 

?? Treatment of Rupert’s intellectual method includes Beinert 1973; Evans 1980: 
19-22; Van Engen 1983; Arduini 1983, 1987; Colish 1994a: 35-7; Southern 2001: 
8-23. 

95 According to Southern 1986: 34, Grosseteste belonged to a different world in 
which dissection of authorities and refinement of the distinctions of the scholastic 
disputations played no part. His anti-scholastic mentality was, similar to that of Rupert 
of Deutz, the product of his identification with the spiritual fathers, resulting in the 
conviction that they could speak on their behalf. 
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The Ldu has repeatedly been hailed as the most important polemic, 
largely due to the quality of the historical reasoning, but also on the 
basis of other noteworthy aspects such as the treatment of the oath, the 
political ecclesiology, and the vast amount of learning displayed by the 
author?" This first systematic treatment of the treatise has hopefully 
not only illuminated these subjects, but also revealed other features 
which have gone unnoticed in previous scholarship. 

(1) The historical argument 1s the most important single feature of 
the treatise. Basically, it structures the first book by presenting the gen- 
eral understanding of the ‘right order’ in the discussion of Carolingian 
history. In some detail, the multi-levelled approach, which includes 
the nomen-potestas theory and the translatio notion, reveals not only the 
author's truly impressive grasp of the political-theoretical structures of 
the Carolingian period, but also his awareness of the difference between 
Roman and Christian kingship. The extensive use of induction is quite 
unique among the polemicists, and the same applies to the use of a 
wide array of sources to explain why the suggested interpretation is 
the correct reading. Nor is the concern with history limited to the five 
historical arguments; the entire Ldu is characterised by an extensive 
contextualisation of the contentious points. However, the anonymous 
author is no historian in the modern sense, as evident from his failure 
to scrutinise the reliability of the historical sources. According to the 
Hersfeld monk, the false reading of history in the papal letter to 
Hermann is simply a result of Hildebrand's intentional attempt to 
strengthen the papal party. This polemical element in the deliberation 
attests to another aspect of this method which warns us not to view this 
approach as modern; there are profound differences between the five 
historical arguments, which indicate that the author was not actually 
employing a historical method but was simply forced to be critical in 
order to undermine the papal party. 

(2) Along with the historical argument, the other themes addressed 
in the first book —the excommunication and the oath—are all derived 
from the papal letter to Hermann, and hence structure the approach. 
A general trait is the high level of abstraction, indicative of a detach- 


54 Boshof 1979b: 98 observes correctly that the Ldu summarises all the arguments 
used by the royal side. 
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ment that is provided by the papal letter as textual epistemology. ‘This 
abstraction accounts for the concern with legal formalities, for the 
lack of ad hominem rhetoric, and, most importantly, for the argumenta- 
tive innovations. These innovations include the use of a hierarchy of 
authorities to qualify the power to bind and to loose, the use of legal 
formalities to render the excommunication invalid, and the inclusion of 
sacramental theology in the form of the corpus mysticum teaching in the 
discussion of the oath. However, in order to save the elaborations from 
becoming general reflections with only a vague reference to praxis, the 
author historicises the abstract arguments. This also explains another 
feature of the discourse which is seldom seen with the polemicists, 
namely an acknowledgement of the problems associated with the 
deductive method and the effort made to solve these by corroborating 
the deductive premises. 

(3) The second book has received far less attention in previous schol- 
arship, often being considered disorganised. Certainly, the second book 
does differ from the first in terms of the subjects, arguments, and rheto- 
ric; and certainly, none of the arguments approach the same level of 
sophistication in terms of historical reasoning. Nevertheless, the second 
book is unique for the understanding it displays of the contemporary 
‘logic of public debate’, one aspect of which is the public discussion 
of the exceptio spolii argument. Another element of the public debate of 
the 1090s is reflected in the presentation of the environments— Hirshau 
and Hildesheim—responsible for propagandising the Gregorian notion 
of the ‘right order’. This notion, derived from the papal letter, is linked 
to another important feature of the second book, namely the meta- 
theoretical reflections on the textual and intellectual aspects of the 
‘right order’. While the text was fundamental to the discourse in the 
first book, it 1s only in the second that the author considers the intel- 
lectual method, the epistemological primacy of texts, and the role of 
the intellectual in conflict solution. Far from being abstract deliberations, 
these ideas are explicated in the fifth historical argument, as well as in 
the discussion with the monk of Hirshau and Bernard of Hildesheim. 
Thematically, the second book focuses on the legitimacy of anti-pope 
Guibert of Ravenna and sacramental theology. It provides the most 
comprehensive defence of the anti-pope in the polemical literature, 
based on a reconceptualisation of papal primate and a rudimentary 
episcopalism. Its consideration of sacramental theology, however, 1s of 
less interest in terms of the theological reasoning than of the range of 
argumentative approaches employed; these include dialectical reasoning, 
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which attests to the writer’s mastery of the technique. One feature of 
the second book stands out as profoundly innovative: the concluding 
reflections on rationality, which provide the philosophical superstructure 
to the Ldu. 

(4) The connecting threads between the two books, then, are many, 
and the theoretical elaborations of the first book are basically supple- 
mented with practical examples in the second, which correlates with the 
focus on conflict solution. As a result, the monastic community emerges 
as an intelligentsia on the basis of its duty to defend a rational ‘right 
order’. It is not possible to fully grasp the author’s much acclaimed 
political ecclesiology without taking the second book into account; ini- 
tially based on the discussion of Carolingian history, the book develops 
from a fairly symmetrical scheme into a conception of Christian king- 
ship in which the logic of the hierocratic theme is undermined, partly 
by the advocation of autonomous sources of secular power and partly 
by the episcopal reconceptualisation of the papal primate. Along with 
this increasingly asymmetrical scheme, the rhetoric sharpens, introduc- 
ing new variants of ad hominem rhetoric and stronger eschatological 
language. In short, the range of approaches is vastly extended in the 
second book, and rather than considering this proof of disorganisation, 
I would suggest that it reflects the author’s mastery of the polemical 
form, a mastery that surpasses even the master royal polemicist of the 
1080s, Wenrich of ‘Trier. Suffice it to say, the Hersfeld monk ‘knew that 
he lived in revolutionary times," so the Ldu constitutes his attempt to 
come to grips with the changing world of the eleventh century. Needless 
to say, he was quite successful. 


?5 Robinson 1973: 173. 
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THE POLITICAL-THEORETICAL ORIENTATION OF THE 
LATE PERIOD: DE INVESTITURA EPISCOPORUM (1109) 


Introduction 


The late-period polemics cover the period from the accession of Pope 
Paschal II in 1099 to the end of the Investiture Contest in 1122. These 
writings share some basic traits, many of which are covered by the 
keywords ‘investiture’ and ‘political theory’. ‘The propaganda campaign 
that resulted from the clash between King Henry IV and Pope Gregory 
VII has no correlate in the late period. The rebellion of King Henry 
V and the subsequent death of King Henry IV in 1106, in addition 
to the problem the new king had curtailing powerful factions in Ger- 
many, made for quite a different relationship towards the papacy. On 
the other side, Pope Paschal had problems with new groups that were 
seeking power, particularly the cardinals. Hence, the public discussion 
was generally left in the hands of the polemical writers and this in turn 
influenced the nature of the discussion in two ways. The question of 
investiture became the overriding subject and the polemics became 
more political-theoretical in character. 

The two chapters considering the late-period polemics elaborate 
one keyword each, leaving the analysis of the public debate on the 
investiture question for the next chapter. In the effort to illuminate the 
second keyword, ‘political theory’, the treatise De investitura episcoporum 1s 
selected as representative for the late-period discourse. The De investitura 
is also one of the texts that contributed to royal success in defining the 


! Political theory in this period was not the firmly established genre that it later 
was to become. While it perhaps is true that John of Salisbury’s Policraticus was the 
first political treatise of the Middle Ages, this does not imply that political theory was 
non-existent in the period prior to the middle of the 12th century. What it means is 
that political theory was a ‘rather messy and unstable category, not least because it is 
everywhere and it invaded all genres’ (Coleman 2000: 11). For recent overviews, see 
Black 1992; Canning 1996. For an attempt to establish a theoretical apparatus able to 
deal with medieval political thought on its own ‘messy’ terms, see Melve 2006b. 
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terms on which investiture was to be discussed in the first decade of the 
twelfth century. This being said, the treatise is used as the point of depar- 
ture for addressing three other aspects: (1) the caput populi argument; 
(2) the discussion of the ideas of ‘resistance’ and ‘correction’; (3) the 
approach to historical reasoning. 

The De investitura episcoporum," which was composed after Easter (25 
April) 1109,? is one of a series of texts written in an effort to reach 
a compromise between the papacy and the German king, and has 
therefore been regarded as an official or semi-official document* com- 
posed on assignment from the royal court.? According to Robinson, 
the text reveals the new polemical context that developed after 1106,° 
characterised by the interweaving of various strands of the Lorrainian 
polemic into a royal investiture policy.’ It may have been written for 
the pre-negotiations with the papal curia in Rome in 1109, which were 
directed by the Archbishops Frederick of Cologne and Bruno of Trier, 
the Chancellor Adalbert and the Count Hermann of Winzenburg’ The 


? The title is only found in two of the manuscripts—the Clm 28351 in the National 
library in Munich and the National Library in Vienna, 532—and because both belong 
to the same group of manuscripts, the title cannot be verified. Bernheim used the title 
in the MGH-edition. The most recent edition also adapts the title (Krimm-Beumann 
1977: 66). It is also the only royal polemic found in the library of Regensburg (Märtl 
1986b: 173). 

3 This dating is found in all the complete manuscripts of the polemic. While the 
terminus post quem is 25 April, the terminus ante quem is difficult to ascertain; a relatively 
short period after Easter is to be assumed. 

* Schieffer 1952: 336; Zimmermann 1968: 214. Blumenthal 1978c: 70 claims that 
the notion of investiture corresponds to Henry V's interpretation. Evidence for the 
official political views in the first decade of the 12th century is scarce. One reason 
has to do with the loss of large amounts of royal letters from the chancery of King 
Henry V. In addition, the later letters of Henry IV—all part of a propaganda cam- 
paign towards the rebellious son (1105/1106)—are not particularly revealing when it 
comes to political thought. 

? Wattenbach and Holtzmann 1967b: 411—2; Waas 1967: 41; Benson 1968: 227 n. 77. 
Schmale-Ott 1984: 41 claims that because it contains no introduction and refrains 
from addressing its purpose, it resembles a collection of material that could be used in 
negotiations. A different view 1s set forth by Goetz 1987: 50-1, claiming that the text 
is a political memorandum composed in relation to the synod of Sutri in 1111. 

5 The earliest extant manuscripts are found in two 12th century Bamberg codices 
that also contain the forged Ravenna privileges, the ‘imperialist version’ of the papal 
election decree of 1059, the sentence collection De investitura regali, Sigebert’s Epistola 
Leodicensium, the De investitura episcoporum, and the letter of Ivo of Chartres to Archbishop 
Hugh of Lyons and King Louis VI of France (Robinson 1978a: 181). 

7 Robinson 1978a: 182. 

8 See Weinfurter 1992: 33. To Tellenbach 1993: 278, no agreement was reached 
and the legation returned in March 1110 with a statement from the pope where he 
insisted that the papacy's position was consistent with canon law and that he had no 
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association with the royal court has been suggested because of the sty- 
listic similarities and because the Ravenna falsifications were also used 
in the negotiations in Chälons and the Roman convention of 1111.° 
The tract is one of the few polemics that probably experienced a large 
contemporary diffusion." The two most recent editions have drawn 
upon several manuscripts that were either unavailable or unknown to 
Bernheim (Zdl, 2, 495-504), and both attempt to reconstruct the original 
text based primarily on a codex from the twelfth or early thirteenth 
century from the Michelsberg monastery at Bamberg. With regard 
to the author, Bernheim had already noticed similarities to the works 
of Sigebert of Gembloux." Beumann has elaborated on this view." 
Robinson disagrees and claims that a comparison of Sigebert's Epistola 
Leodicensium and the De investitura reveals differences in polemical inten- 
tion that render it less likely that Sigebert is the author." 


intention of usurping royal prerogatives and rights. Beulertz 1991: 141 finds that a 
papal reaction to the treatise occured at the Roman synod of March 1110. See also 
Chodorow 1989. 

? Krimm-Beumann 1977: 38-9, 41-2 claims that the author had access to the 
documents from the negotiations in Rome, and probably also was informed of the 
negotiations at Chälons. See also Fried 1973: 466. 

? For a detailed survey of the manuscripts, see Krimm-Beumann 1977: 49-65. 

! Krimm-Beumann 1977: 64; Schmale-Ott 1984: 39. 

7? Bernheim 1876. 

5 Krimm-Beumann 1977: 48: ‘Zu beachten ist die Verscheidenartigkeit der Gründe, 
die für Sigebert als Verfasser des Traktats sprechen: 1. Seine nachgewiesene enge 
Beziehung zur Lütticher Kirche. Der Traktat bezieht sich auf Lütticher Vorgänge. 
2. Sigebert ist schon vorher als Verfasser politischer Schriften, und zwar für die 
Partei Heinrichs IV. und seines Nachfolgers, hervorgetreten. 3. Sigebert verfügte 
über Beziehungen zum Hof, da er in seiner Chronik amtliche Dokumente über die 
Vorgänge von 1111 ausschreiben konnte. 4. Der Traktat verrät eine so eingehende 
Kenntnis von Schriften Sigeberts, wie sie am ehesten diesem selbst zugetraut werden 
kann. Die Verarbeitung hat keinen bloß expilatorischen Charakter. 5. Ein Stilvergleich 
zwischen Traktat und Sigeberts Streitschrift von 1103 führt zu einem positiven Ergebnis. 
Unterscheide haben in der Verschiedenheit der Gattungen ihren Grund. 6. Die 
Schlussdatierung des Iraktats, an dieser Stelle und in dieser Form ganz ungewöhnlich, 
paßt zu dem Chronisten und Komputisten, der Sigebert war.’ See also Minninger 1978: 
150, n. 273a; Servatius 1979: 22; Schmale-Ott 1984: 41; Schmale 1985: 140; Fuhrmann 
1986: 87; Goetz 1987: 50; Chodorow 1989: 18; Millotat 1989: 100; Weinfurter 1992: 
33; Tellenbach 1993: 278; Beulertz 1994: 27. 

^ Robinson 1978a: 181: ‘Sigebert’s polemic was a defence of the traditional juris- 
dictional ordo of the Church against papal encroachment: the polemic of 1109 was 
an assertion of the imperial interpretation of one aspect of that ordo, imperial juris- 
diction over bishoprics. In discussing the relations of regnum and sacerdotium Sigebert 
had emphasised the role of the emperor as the pope’s protector and the guardian of 
reform [...] The polemicist of 1109, however, concentrated on the material patronage 
and the secular jurisdiction conferred on the Church by emperors, which necessitated 
continued imperial supervision of bishoprics...’ 
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The most characteristic features of the tract are the references to the 
chronicle of Sigebert and the false investiture privileges." In addition to 
biblical references, the author quotes from the letters of Pope Gregory 
I and the writings of Augustine and Jerome. There are also certain 
similarities to contemporary polemicists other than Sigebert, and Hugh 
of Fleury and Rangerius of Lucca have been mentioned.'^ In relation 
to the formal structure of the tract, the lack of an introduction and 
a conclusion, as well as the abstract manner of expression, has been 
taken as evidence of its non-propagandistic purpose. Consequently, 
the De investitura 1s generally considered an ‘instruction’ or a ‘political 
memorandum’ which may have been orally promulgated in a minor 
gathering of people who had a vast historical knowledge of the theme 
under discussion." In contrast to this view, Ziese claims that the tract is 
neither an ‘instruction’ nor a ‘memorandum’, but a speech, the inten- 
tion of which was to convince the papal curia. Minninger is sceptical 
to this suggestion, remarking that the mediators probably added the 
lacking introduction and conclusion orally.'? Truly, the De investitura has 
few parallels, although both the Dicta cuiusdam (Ldl, 1, 454-60) and the 
Relatio of Hesso of Reims (Ldl, 3, 21-8) are noted for their lack of 
an introduction and their ambivalent genre-status, which eschews the 
categories ‘open letter’, ‘book’ and ‘tract’.*° 

The treatise starts with an outline of the transfer of the royal honour 
from Constantine to Charlemagne (1-22). This historical presentation 
is followed by a discussion of the false investiture privileges of Hadrian 
I and Leo III which provide the secular ruler with the patriciate and 
the investiture right respectively (23-35). The more specific historical 
argument is then developed, sketching numerous examples of lay 


5 The De investitura is indicative of the extensive use of the falsifications in the reign 
of Henry V, compared to the few references to them under Henry IV (Märtl 1986a: 
69). See below, 1. The Roman renovatio: the legal argument. 

16 Ziese 1972: 96. See also Mirbt 1965: 76. 

1 Beumann 1976: 100; Krimm-Beumann 1977: 38; Chodorow 1989: 18; Millotat 
1989: 100. 

'8 According to Ziese 1972: 221-2, it could not have been a “Vorinstruktion’ because 
this phenomenon was not known to the medieval world. Rather, the treatise 1s a 
‘Zwischeninstruktion’ for the negotiators. 

? Minninger 1978: 148. 

? While the Relatio is hardly an official statement and subsumes polemical traits under 
an objective veil, the Dicta is most likely a product of the chancery and is perhaps the 
closest equivalent to the De investitura. 
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investiture (36-55). Having thus brought the first historical argument 
to a conclusion, the author introduces the moral-theological argument 
on papal infallibility citing the case of Pope Gregory VII (56-120). 
In the next part, the anonymous writer considers investiture as royal 
custom in some detail: more recent historical examples provide a basis 
for the presentation of the technical solution to the investiture ques- 
tion (121-158). Thereafter, yet another argument regarding investiture 
is postulated, the caput populi argument (159-178), elaborated in the 
subsequent section which considers the functional hierarchies and the 
possibilities of correction (179-214). In concluding the De investitura, 
the author turns to more contemporary history to prove the function 
of the secular ruler in a church schism (214—253). 


1. The Roman renovatio: the legal argument 


Amidst the discursive traits that the treatise shares with other royalist late- 
period writings, the author is set apart by his argumentative use of the 
translatio notion. The author has been praised for his ability to establish 
a link between the translatio notion and the coronation of Charlemagne 
as emperor," and also for the strong secular justification of kingship 
offered by the notion.” The historical details have been considered at 
length,? focusing on the borrowings from Sigebert’s Chronica in par- 
ticular. However, while the lack of an introduction can be explained 
by the official function of the treatise, it can hardly explain why secular 
history and the translatio notion introduce the polemic, replacing the 
traditional approach of invoking moral-theological schemes as a deduc- 
tive basis. Basically, it serves to establish a political-theoretical scheme 
that delineates a secular source of political power central to the later 
investiture argument: 


?! See Goez 1958: 103. Other perspectives on the different aspects to the theory of 
translatio imperi include Stengel 1939; Schramm 1962; Struve 1988; Martin 1994. 

? According to Koch 1972: 56, the original part of the tract consists in a stronger 
secular justification of the authority of the king in the form of the translatio scheme 
and historical evidence. 

° Ziese 1972: 167, 226-31 stresses the concern with history as the characteristic 
trait of the treatise. Beumann 1976: 99-100 underlines the important function of the 
translatio imperii theory as well as of Sigebert's outline for presenting the transfer of the 
emperorship to the Franks. 
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But the Romans, who had now separated in spirit from the emperor 
of Constantinople due to his late and futile help against the tyrants, took 
the opportunity ...and acclaimed unanimously Charlemagne their 
emperor [imperatorias laudes acclamaverunt], had him crowned by Pope Leo 
[coronaveruni| and called him Caesar and Augustus [cesarem et augustum 
appellantes] [...] Byzantium, a city in Thracia, was enlarged to a new 
city by Constantine I and raised to the status of a royal city, and since 
then has transferred all the Roman dignity [omni Romane dignitatis gloria] 
and was chosen as the centre of the Roman Empire and called the 
new Rome [nova Roma]. After approximately 468 years had passed from 
Constantinople's separation of the Roman Empire [Romano imperio], the 
Frankish King Charlemagne ruled for fourteen years over the Romans, 
the first since that time.”* 


The Romanised idea presented in these two passages is not an accidental 
side effect of the application of the Chronica of Sigebert, but is an effort 
to construct a fundament for the secular power.” The second passage 
refers to the later empire and Emperor Constantine I. Constantine’s 
acceptance of the Christian faith is one reason the ruler serves as 
exemplum," but in this case the religious dimension is not mentioned 
and the link to the emperor in his secular capacity provides one point 
of departure for the later encounter with the donation of Constantine. 
If this second passage outlining a formal translatio notion is juxtaposed 
with the first passage, the notion not only compensates for the lacking 
religious dimension, but also outlines the political structures inherent in 
the Roman renovatio. The political function of Pope Leo III is marginal,” 
as it is limited to an acceptance of the legitimacy of the Roman heritage 
that is being transferred to Charlemagne.” Moreover, by linking this to 


** Romani autem, qui ab imperatore Constantinopolitano iam animo desciverant, prop- 
ter tardum et infructuosum illius auxilium contra tyrannos, accepta occasionis oportunitate . .. uno 
omnium consensu Karolo magno imperatorias laudes acclamaverunt eumque per 
manum Leonis pape coronaverunt, cesarem et augustum appellantes [. ..] Igitur ex quo 
Byzantium Tracie civitas a primo Constantino in novam amplificata et in regiam urbem est exaltata 
et translata in illam omni Romane dignitatis gloria, in sedem Romani imperi dedicata et nova est 
Roma appellata, evolutis annis circiter CCCCLXVIIL diviso a Constantinopoli Romano imperio, 
Karolus magnus vex Francorum primus imperavit Romanis annis XIIII (LE, 580). 

? See Koch 1972: 56 for comments on the author's use of the ‘City-Roman’ 
translatio notion. 

°° In addition to the De investitura episcoporum, also other late-period royal polemicists 
applied Constantine as an example, such as Hugh of Fleury and the author of the 
Orthodoxa defensio imperialis. 

?' The tendency in all royal mid- and late-period polemics that refer to history 
is to de-evaluate the function of the sacerdotal power in the establishment and the 
conservation of the ‘right order’. 

8 While the Ravenna falsifier stresses that Charlemagne received the patriciate as 
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the Roman notion of election, the Roman people emerge as the source 
of political power —‘they had him crowned (coronaverunt)’. The function 
of the pope is simply to confirm the political power of the ruler in his 
secular capacity. This conception of the people as a source of political 
power is a second central premise for the later investiture argument. 
The secular ruler has one primary task, the defence of his subjects, and 
when the ruler is unable to fulfil this task, the political power returns 
to its source, the Roman people. The political notions thus clothed in 
Roman terminology reveal the attachment to a Roman renovatio. 

The two parts of the translatio notion are both established inductively. 
This choice of method enables the author to avoid the tautological 
implications of the deductive method that informs even the most sophis- 
ticated historical analyses in the polemical literature.” The inductive 
coupling of the two parts into a translatio notion makes it very flexible. 
Thus, in the next passage, another feature of the scheme is elaborated, 
using the Ravenna falsifications to address the bond between the secular 
and the sacerdotal powers: 


Later, the imperial dignity was transferred from the Greeks to the Frankish 
king, and Pope Hadrian—with the consent of the Romans [collaudantibus 
Romanis] and the approval of the general synod of primates, archbishops, 
bishops, abbots, dukes, and princes—conceded to Charlemagne and 
his successors, the future emperors, under the threat of anathema, the 
Roman patriciate [patriciatum Romanum], and conceded the confirmation 
of the Roman popes by election or consecration to the emperor himself 
or his representatives . . .°° 


While the first discussion of the translatio notion considered only the epis- 
temological basis of an autonomous secular sphere, the formal scheme 1s 
employed at this point in order to address the relationship between the 
two powers in a different temporal context. By quoting almost verbatim 


emperor and thus the right to take part in the election of the pope and the right to 
investiture, the author is more concerned with proving that this right also pertains to 
kings who not are anointed (Beumann 1976: 110). See also Koch 1972: 100—5. 

? From a polemical point of view, the inductive approach is important because it 
enables the author to escape from the hierocratic framework that is adopted by present- 
ing moral theology as an argumentative point of departure. This again is necessary in 
order to effectuate the construction of an autonomous secular sphere. 

9" Ex tunc a Grecis in reges Francorum translata est imperatoria. dignitas. Et Adrianus papa, 
collaudantibus Romanis et plena synodo primatum, archiepiscoporum, episcoporum, abbatum, ducum 
et principum acclamante, Karolo magno eiusque successoribus, futuris imperatoribus, sub anathemate 
concessit patriciatum Romanum, et per se vel per nuntios suos confirmationen in electione vel in con- 
secratione Romani pontificis concessit . . . (IE, 580—2). 
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from the Decretum Hadriani*'—one of three falsifications that may 
have been fabricated by the royal chancery in the mid-1080s**—Pope 
Hadrian provides an authoritative attestation of historical continuity. 
The falsification also specifies the relationship between the two powers: 
the Roman people remain a source of power, but the emergence of 
a Christian Empire adds a hierocratic notion of power to the secular 
source.? Thus, the phrase ‘future emperors’ ( futuris imperatoribus) con- 
firms the validity of the arrangement from the perspective of the church, 
and thereby presents the Caesar or Augustus as the model for the 
Christian society.** The Decretum Hadriani also enables the author to link 
this to the Roman patriciate.? This version of the patriciate is, in turn, 
derived from the lex regia from Roman law,” which attests to the con- 
sistency of the Romanised translatio notion. Thus, the fact that *the 
emperor and future emperors' are given the right to take part in the 
election of the pope is presented as a voluntary concession on the part 
of the papacy.” The next passage introduces the question of investiture, 


95, .. Adrianus papa cum omni clero et populi et universa sancta synodo tradidit 
Karolo augusto omne suum ius et potestatem eligendi pontificem et ordinandi apos- 
tolicam sedem, dignitatem quoque patriciatus similiter ei concessit. Insuper archiepis- 
copos, episcopos per singulas provincias ab eo investituram accipere definiunt. Post hec 
consecrationem suscipiant (Hadriani I. decretum de investituris, 142—5). The Hadriani is the 
basis of the Maius and according to Märtl 1986a: 9 the Matus is closer to a polemic 
than a privilege. Heidrich 1984: 125 characterises the Hadriani as a ‘Bericht’. The 
anachronism of giving popes in the 8th and 10th centuries the mandate to concede 
such privileges aside, the falsifications had a huge impact as the rights of the king were 
seen as resulting from his position as God’s chosen (Tellenbach 1993: 269). 

” For a summary of the discussion of the falsifications, see Märtl 1986a. See also 
Jordan 1938a, 1938b; Ullmann 1955: 352-8; Benson 1968: 39, 233; Hartmann 1968; 
Koch 1972: 102-3; Robinson 1978a: 160-3, 1982; Ziese 1982; Heidrich 1984: 126-47; 
Tellenbach 1993: 269. The place of origin is still fledged with uncertainty. Robinson 
1982 suggested ‘Trier, but this suggestion has not gained a following. Ziese 1982 and 
Heidrich 1984 have both made it clear that Ravenna hardly is the place of origin. 
Martl 1986a: 95 has claimed that the falsifications stem from a royalist environment 
in Italy, perhaps from the monastery of Farfa. 

55 In the later treatment of investiture, this translatio idea is an important argumen- 
tative premise. 

** The adaptation of different facets of the Roman heritage was part of the discourse 
of both royal and papal polemical writers. The anonymous author refers mainly to 
the political structures of the late Roman Empire, but stops short of the more com- 
prehensive Roman reception seen with Peter Crassus. 

9 For recent treatments of the Roman patriciate, see Vollrath 1974; Martin 1994. 

36 Jordan 1938b: 62 claims that the legal basis for the patriciate is the lex regia. 
Schubert 2005: 75 emphasises that the ‘politische instrumentalisierung’ of the lex regia 
only took place under Frederick II in the 13th century. 

? Guido of Osnabrück uses a similar argument in relation to the secular right to 
participate in the election. 
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citing the Privilegium minus of Pope Leo VIII in combination with the 
Decretum. Hadriani: 


He [Hadrian] also determined [determinavit] the investiture of the bish- 
ops for them [king or emperor], so that no bishop could be enthroned 
unless he had received his office purely and integrally from the king or 
emperor, with the exception of those that the Roman pope invests and 
consecrates. This is because of an ancient donation [antiquo dono] made 
by the king and the emperor along with the so-called regalia—the estate 
and revenues [| fundis et reditibus] that the Roman popes have been given 
by kings and emperors. This concession includes the royal abbacies and 
archdeaconries.?? 


In the first reference to the Decretum Hadriani, the right to participate 
in the elecüon of the pope was derived from the Roman patriciate. 
By combining this decree with the Privilegium minus, the author raises 
the question of investiture in terms of the concession by the papacy. 
The author acknowledges the importance of distinguishing between the 
issues of papal election and investiture.? Consequently, the use of the 
two falsifications enables him to identify different sources of power and 
different functional reasons for the two arrangements. While the papal 
election is justified by the Roman patriciate, which in turn is derived 
from the structures of power inherent in the translatio notion, the right 
of investiture is legitimised on two accounts. The reference to the 
regalia and the further specification of the idea is given authoritative 
consent by Pope Hadrian. By juxtaposing the two decrees, the author 
links the arrangements for both papal election and investiture to the 
overall conception of ‘imperial dignity transferred from the Greeks to 
the Frankish king’, and thereby also the notion of the secular ruler 
as the ‘defender of the church’. Thus, even though the two arrange- 
ments have been discussed separately, on one level they refer back to 
the same political-theoretical scheme and its concomitant dual sources 
of secular power. The consistency of the scheme is also evident from 
the fact that the author refrains from using theocratic arguments, such 
as the different versions of sacral kingship, in the effort to justify the 
right of investiture. 


38... et investituras episcoporum eis determinavit, ut non consecretur episcopus, qui per regem vel 
imperatorem. non introierit pure et integre, exceptis quos papa Romanus investire et consecrare debet 
ex antiquo dono regum et imperatorum, cum alis, que vocantur regalia, id est a regibus et imperato- 
ribus pontificibus Romanis data in fundis et reditibus. In hac concessione continentur regales abbatie, 
prepositure (IE, 582). 

8° This is similar to Hugh of Fleury and the author of the Orthodoxa defensio 
imperialis. 
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Methodologically, the inductive approach is sustained throughout 
and thereby connects the initial construction of the translatio notion 
with the subsequent extension of the scheme in terms of papal elec- 
tion and lay investiture. In political-theoretical terms, the formal nature 
of the scheme allows for a very powerful ruler in the image of the 
late Roman emperor. This being said, there is at least one restriction 
placed on the secular ruler in the form of the exception clause in 
relation to investiture. The reason for including this exception clause, 
which proves that the author used the Privilegium minus,* has to do with 
the later moral-theological elaboration of the argument. By making 
the exception dependent on an earlier secular grant—the concept of 
regalia, defined formally as the act of conceding abbacies and archdea- 
conries—the author establishes the historical continuity of concessions 
to the church dating back to the time of Constantine. This formal 
understanding of regalia provides the basis for the author's subsequent 
attempt at conflict solution. 


2. Linking theory and practice: the historical argument 


The historical reasoning of the author has been widely acclaimed. While 
older research, Bernheim, Peiser, and Funkenstein in particular is a bit 
negative—stressing the lack of autonomous historical evidence due to 
the dependence on Sigebert's Chronica —more recent scholarship is of a 
different opinion. Ziese notes that the huge variety of historical evidence 
complements the legal arguments,” while Goetz stresses the consistency 
of the historical argument.? Needless to say, it is not easy to ‘measure’ 


9... exceptis his, quos imperator pontifici et archiepiscopis concessit. (Privilegium minus Leonis 
VIII. papae, 152). The Minus is more similar to a source (Urkunde?) than the Maius, and 
is thus quiet on the historical context (Heidrich 1984: 127; Märtl 19862: 20). 

“ According to Bernheim 1876: 286-9, while the tract attests to a lacking histori- 
cal consciousness—in spite of using history as one of three proofs for lay investiture 
(the other two being the Decretum Hadriani and the ‘natürlichen Rechte der Krone’)—1t 
is consistently constructed. Peiser 1882: 51-2 notes the lack of autonomous histori- 
cal proof. Funkenstein 1938: 14—5 finds that the author applies biblical history in a 
strange manner: the author refers in general to the biblical presentation of investiture 
by the king but without underlining the honour of the biblical ruler, in contrast to 
most other royalist writers. 

? Ziese 1972: 217. 

5 According to Goetz 1987: 61—2, the author is one of the very few (in addition to 
Guido of Osnabrück, the Hersfeld anonymous, Hugh of Fleury, and Bonizo of Sutri) 
who applies historical evidence in a consistent manner. Schmale 1985: 140 characterises 
the treatise more as a historical investigation than as a polemic. 
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the historical consciousness of the polemical writers. A final verdict on 
the anonymous author must await the full discussion of the argument 
and a comparison with the use of history by other late-period writers. 
Thus far, the impression is ambivalent. On the negative side, the author 
relies heavily on Sigebert, employs falsifications, and uses an annalistic 
historical narration with only few instances of contextualisation. On 
the positive side, the inductive approach used to establish the political- 
theoretical scheme indicates a sophisticated historical consciousness. In 
the next historical argument, the author changes approach, replacing 
the inductive method with a deductive approach. The implications of 
this change are addressed at various points below, but one in particular 
should be mentioned: the change of approach links the translatio notion 
and the historical practice. The change enables the author to integrate 
moral-theological aspects into the scheme without compromising its 
legal autonomy. ‘Thus, the deductive corroboration asserts the existence 
of historical continuity from the Carolingian period to the Salian era, 
and also initiates a ‘feedback’ link to the original scheme, confirming 
its universal validity through historical practice. 

Five historical examples are cited, all of which are regarded as having 
stemmed ‘from this ruling’. First, the author describes Charlemagne’s 
wars and his condemnation of Aistulf, Desiderius, and other kings and 
tyrants for their usurpation of church property, before describing the 
subsequent liberation of the property by the emperor.? In combining 
this first example with the second, the author stresses that other kings 
and emperors followed the example of Charlemagne's religious zeal 
by partaking in the investiture.“ Then Pope Gregory Is letters to King 
Theoderic, King Theodebert, and Queen Brunhilda are cited to pro- 
vide authoritative historical attestation of the right to investiture: the 
pope asks them to invest bishops who are free of simony.” The third 
example also involves Gregory I, but this time the reference is to the 


^ The diversity of the historical argument is impressive, consisting of forty popes, 
seven bishops, twelve kings and princes from Frankish history, references to two kings 
of Lombard history, and to one duke of the border between Germany and Francia 
(Ziese 1972: 208-9). 

+ Ex hoc constituto Karolus magnus Aistulfum, Desiderium aliosque reges et tyrannos. bello et 
cede et exilio delevit, qui fundos et bona ecclesie Romane aliarumque ecclesiarum invaserant, omnia 
reddens libertati (IE, 582). 

‘© Ali reges et imperatores succedentes exemplo Karoli magni defensionem Romane ecclesie et aliorum 
ecclesiarum timore Dei et caritate sancti Petri devote prosecuti sunt, investituras episcoporum facientes 
eorumque consecrationibus per se vel per nuntios suos assistentes . . . (IE, 582). 

7 Magnus enim Gregorius Theoderico et Theodeberto et Brunichildi scribit monens, ut absque 
symonia investitures episcoporum faciant (IE, 582). 
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pope himself: ‘Gregory I was not consecrated before Emperor Mauri- 
tius had given his assent. The fourth example refers to the fact that 
Pope John X invested Abbot Richard of Prüm on the orders of King 
Charles III, while Count Gisilbert of Capremont helped the abbot to 
condemn Hilduin.? Another reference to the Privilegium minus closes 
this empirical section: “The same is confirmed by Pope Leo, Otto I 
and several other Roman popes and kings and emperors by the force 
of anathema." 

The chronological inaccuracy in the use of 'Theodobert, Brunhilda, 
and Mauritius as examples of Charlemagne and his successors’ right of 
investiture has been discussed at length.?! Several of these examples were 
cited in the early- and mid-period polemics and, from one perspective, 
confirm the claim that the treatise amounts to a composite work based 
on extracts from earlier polemics with little original commentary.” In 
terms of the historical approach, the De investitura is sketchy and annalis- 
tic.” This being said, the focus on the lack of original commentary and 
autonomous use of history makes it easy to overlook the argumentative 
function of the historical examples. Thus, when the historical examples 
are regarded as epistemological supplements rather authoritative sources, 
the apparent randomness of the cases makes sense and also provides 
one more explanation as to why the author has changed from an induc- 
tive to a deductive approach. By selecting historical examples from four 
different historical periods, covering periods both before and after the 
critical juncture of the translatio notion with the Franks, the universal- 
ity of ‘this ruling’ is emphasised. Furthermore, and in order to avoid 
the impression of an overweight of ‘secular’ attestations, the reference 
to Charlemagne and those following his example is supplemented by 
three examples in which the pope seems to take the initiative to royal 


*® Hic etiam primus Gregorius non est consecratus, donec Mauricii imperatoris interfuit assensus 
(IE, 582). 

+ Iohannes papa investituram Leodicensis episcopatus, quam Karolus rex fecerat Richario Prumiensi 
abbati, plane confirmat et invasionem Hilduuini per Gisilbertum comitem de Capremonte sub anathe- 
male dampnat (IE, 582). 

5 Papa Leo primo Ottoni aliique plures pontifices Romani idem confirmaverunt sub anathemate 
regibus et imperatoribus (IE, 582). 

?' Bernheim 1876: 294. Beumann 1976: 112 tries to explain this inaccuracy by 
referring to the rhetorical sides of the presentation: the quote enables the author to 
extend the temporal validity of the argument. 

? Robinson 1978a: 180. 

? For other examples, see the Dicta cuiusdam and in particular Hugh of Fleury’s 
adaptation of the Chronicon of Hugh of Flavigny for polemical purposes. 
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investiture, thereby confirming the ruling.’ Finally, the first reference 
to Charlemagne and the third example relating to the schism in Liége 
address two of the prime tasks of the secular ruler which are impera- 
tive for the development of the investiture argument: the rulers’ roles 
as ‘defender of the church’ and conflict solver respectively. 

Rhetorical ornament is completely absent from this point in the text: 
the literary style is largely a result of the annalistic approach and can be 
characterised as dry and to the point, suppressing the authorial ego.” In 
the next passage, however, which considers the wrecking of this ‘right 
order’ by Pope Gregory VII, the writer uses the rhetorical antithesis 
for the first time”? to contrast the reform pope with tradition: 


It 1s strange and even dangerous for the health of the soul that: what 
the holy predecessors, due to the force of necessity and manifest reason 
under the threat of anathema have confirmed, was altered in the period 
of Gregory, also called Hildebrand.” 


As well as the use of antithesis, the first praemunitio appears in the 
second part of the historical argument addressing the donation of 
Constantine:” 


If the history and decrees since Constantine I, baptised by Sylvester, are 
scrutinised, it is clear that the Roman and other churches of the world 
were given estates and mobile goods, and exalted by kings and emperors 
and devoted laymen, and have been protected and defended [tutelas et 
defensiones] against tyrants and usurpers, so that the royal sword and the 
See of Peter support each other. . .? 


> The royal writers tend to present the secular ruler as the active part in relation 
to the pope, and thereby underline the asymmetry between the two powers from a 
historical point of view. 

5 See Ziese 1972: 105. 

5 Concerning the grammatical form of the criticism against Pope Gregory VII, 
Ziese 1972: 110 points to the extensive use of passive constructions that depersonalises 
the criticism. 

? Unde mirum est, immo periculosum in salutem animarum: quod sancti antecessores ex magna 
necessitate et patenti ratione sub anathemate confirmaverunt, hoc a tempore Gregori, qui et Hildebrandus, 
sub absolutione inmutatur (IE, 582). 

58 Contrary to the opinion of Beumann 1976, this is antithetical and not dialectical 
reasoning. 

°° For different views on Constantine as exemplum and the donation, see Ewig 1955; 
Wolfram 1960; Partner 1972: 22-6; Fuhrmann 1973b: 377-411; Classen 1974; Gussone 
1978: 169-98; Krause 1983; Cowdrey 1997b. 

9" Qui a primo Constantino, quem Silvester baptizavit, gesta el decreta revolverit, patenter inveniet, 
quod per reges et imperatores et devotos laicos Romana ecclesia alieque in orbe terrarum. ecclesie in 
fundis et mobilibus ditate et exaltate sunt sibique tutelas et defensiones contra tyrannos et raptores 
retinuerunt, ut gladius regalis et stola Petri sibi invicem subveniant . . . (IE, 582-4). 
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In the next passage, the author repeats the claim that pious laymen 
and women have granted belongings and estates to the church—mani- 
fested in the building and ornamenting churches—and that this reflects 
the good intentions of the givers (ZE, 584). Then, in order to focus 
on the investiture issue, Pope Gregory I is consulted, his opinion first 
being linked with the Apostle Paul’s appeal: ‘Use argument, reproof 
and appeal, with all the patience that the work of teaching requires, 
[2. Tim. 4.2? UE, 584). By paraphrasing Jerome,” the author claims 
that *. .. the imperial power eflectuated that which excommunication 
by the pope could not accomplish: it ensured that more bishops were 
able to come and go without being captured, robbed or molested.’® 
The more widely the threat of excommunication was known, the 
greater effect it had (JE, 584), *. .. because corporal punishment of life 
and limb, of belongings or estates, has a greater effect through royal 
justice.” 

While the first part of the historical argument is primarily concerned 
with establishing the historical veracity of investiture as an ancient 
custom, the second part addresses the wider issues of the ‘right order’. 
Thus, the use of the donation of Constantine forges an additional link 
between the theoretical and the empirical parts on the one hand, and 
specifies the ideas of the ‘defender of the church’ and the regalia on 
the other. The author, then, deduces from a ‘right order’ of co-opera- 
tion— because the reference to Constantine and Sylvester subordinates 
the legal authority of the donation to the historical argument?'—a 
premise that specifies the secular power's right to ‘protect and defend’ 
the ‘belongings and estates’ conceded to the church. Consequently, 
this plea for co-operation and the three arguments that establish the 
approach to the ‘right order’ is nothing more than a specification of 
the structures inherent in the political-theoretical scheme based on the 
translatio notion. The function as ‘defender of the church’ has a legal 
foundation in the already mentioned notion of regalia that includes all 
‘belongings and estates’. Furthermore, there are also pragmatic reasons 


?! The author introduces the letter by stating that ‘an imperial letter gathered 400 
bishops together at a council’ (JE, 584). For perspectives on Jerome, see Kelly 1975; 
Colish 1990b: 73-91. 

92... imperialis egit, quod excommunicatio pontificis agere non potuit, ut sine captione, sine 
depredatione, sine contumelia. tot episcopi ierint vel. redierint (IE, 584). 

93... . et punito corporalis in vita vel in membris, in rebus vel in fundis, plures resipiscere facil ex 
iusticia regali (IE, 584). 

6: Ziese 1972: 146-7. 
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for the arrangement: the historical argument is intended to demonstrate 
the church's dependence on the secular power in order to govern the 
church properly, for instance to arrange councils and win respect for the 
sentence of excommunication.” 

The subordination of the donation to the historical argument 1s 
the beneficial contribution of a section which hardly impresses when 
it comes to historical reasoning, the wealth of the material notwith- 
standing. The approach taken to the donation is also indicative of the 
author’s awareness of the argumentative ambivalence surrounding its 
use. Actually, after its introduction in the polemical debate by Peter 
Damian, in an effort to counter the right of the secular ruler to par- 
ticipate in the papal election,” the donation was rarely referred to by 
the mid-period polemicists." Pope Gregory did not refer expressly to 
the donation,” and it was first used by Urban II to support territorial 
claims.” In the late period, it is more frequently invoked and is referred 
to by Hugh of Fleury (c. 1103),’? Rangerius of Lucca (1110), and 


® The same argument, albeit more elaborated, is central to the political-theory of 
Hugh of Fleury. 

6° Damian's hierocratic reading of the donation presents an emperor not only 
withdrawing to his secular sphere, but also one that grants privileges to the papacy 
(Damian, Letters, 89, 546-7). 

% The royalist author of the Liber de unitate may be referring to the donation. Only 
the canonical collections of Anselm of Lucca and Deusdedit refer to it explicitly 
(Cowdrey 1997b: 88). See Fuhrmann 1973b: 377-85 for the Pseudo-Isidorean trans- 
mission of the donation in Pope Leo IX's letter to Michael Kerullarios (1053) by 
Humbert of Silva-Candida. For further views on Humbert's use of the donation, see 
Hoesch 1970: 158-60. 

6% Some of the papal letters probably allude to the donation in order to justify 
secular claims. 

® Robinson 1999a: 310. 

? Hugh points to five areas in which Constantine rebuilt the Christian corpus: he 
constructed churches, invested the papacy with privileges, transferred the imperial 
power from the east, and he decreed over the power and dignity of the church (Ldl, 
2, 486). Hugh applies the papal writer Hugh of Flavigny’s Chronicon as a historical 
source, but replaces its original focus that has Pope Sylvester as the protagonist (Hugh 
of Flavigny, Chronicon, 299—300) with a perspective in which Emperor Constantine is at 
the centre. Although Hugh does not address the donation directly, the source—the Liber 
Pontificales —contains references to the concession; See also Ziese 1972: 149: ‘Den in 
seiner Vorlage vollständig wiedergegebenen Text kürzt er zwar —zusammenfassend und 
zugleich gliedernd— sehr, nutzt aber die dadurch gegebene Gelegenheit aus, um durch 
eigene Zusätze mehrfach den Charakter als positive Rechtssatzung zu betonen . . .' 

?' See the relevant lines of Placidus’ polemical poem: 

Et Constantinum subdidit in famulum 

Cum Silvester eum metuens Soracte sub ipso 

Quaesisset latebras religiosus homo (Ldl, 2, 531). 
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Placidus of Nonantula (1111).” Even later, Gerhoch of Reichersberg 
used the donation to argue for the sacerdotal independence of the 
secular power in relation to the concession of the regalia.” The donation 
was also fiercely debated in the struggle between King Philip IV and 
Boniface VIII at the beginning of the fourteenth century,’* notably by 
the royalist writers John of Paris,” James of Viterbo,"? and the author 
of the Questio de Potestate Papae,” as well as the papalist author Giles of 
Rome.” However, in addition to the author of De investitura, only the 
Farfa monk who wrote the Orthodoxa defensio imperialis (1111) re-interprets 
the donation so as to avoid the hierocratic implications of the con- 
cept.” In the writings of the papal publicists of the late Middle Ages, 


? Perhaps retorting to the Orthodoxa defensio imperialis, the papal writer interprets the 
donation as an exemplum of the benevolence that emperors should display towards the 
pope (Sequantur exemplum Constantini, cui Deus, quia se sanctae aecclesiae subdidit, omnem orbem 
Romanum ex integro habere concessit (Ldl, 2, 595)). 

™ See Meuthen 1959: 76-90. 

™ For different perspectives on the struggle, see Scholz 1903; Strayer 1980. 

73 John of Paris devotes an entire chapter in the De potestate regia et papali (ch. 22) 
to the donation, arguing that it was invalid because it was contrary to civil law and 
granted it was valid it would not apply to France since it was not a part of the empire. 
On John of Paris, see Watt 1971. A bit later, Dante, in the Monarchia, elaborates on 
this argument, noting that ‘whoever embodies imperial authority is not allowed to 
divide the empire’ (... quod Imperii auctoritate fungenti scindere Imperium non licet (Dante, 
Monarchia, 128)). 

76 In the De regimine Christiano, James argues that because the Romans were not yet 
subject to Christ through faith at the time of Constantine, he could not rightly grant 
the empire because he did not justly possess it. 

7 In order to answer the claim that ‘the pope is Lord of all Christians in temporals’ 
with regard to France, the author simply states, ‘It cannot be said, therefore, that the 
pope is the temporal lord of all Christians because of this donation, but only of those 
Christians who belong to the [western] Roman Empire [. . .] But the kingdom of France 
is not subject to the Roman Empire’ (Ergo, ratione illius donationis non potest dici dominus 
temporalis omnium. Christianorum, sed saltem illorum Christianorum. qui sunt de Romano imperio 
[...] Regnum autem Franciae non subest Romano imperio . ... (Quastio de potestate papae, 37)). See 
Ullmann 1946a; Dyson 1999. 

? Giles of Rome in his De ecclesiastica potestate argues that those who claim that the 
church has received temporal possession—by referring to the donation—has misunder- 
stood: ‘For if kings and princes were subject to the church only spiritually, sword would 
not be under sword, temporal things would not be under spiritual, there would be no 
order among the powers, and the lowest would not be led back to the highest through 
the intermediate’ (Sed sic dicentes vim argumenti non capiunt. Nam si solum spiritualiter veges et 
principes subessent Ecclesie, non esset gladius sub gladio, non essent temporalia sub spiritualibus, non 
esset ordo in potestatibus, non reducerentur infirma in suprema per media (De ecclesiastica potestate, 
20). Recent scholarship on Giles of Rome includes Briggs 1999; Dyson 2004. 

” After quoting verbatim from a section from the donation describing that the 
emperor placed the imperial diadem on the head of Pope Sylvester (Ldl, 2, 537), the 
author poses the rhetorical question: If Constantine, who was only a secular lord, could 
place the imperial phrygium on the head of the pope with his own hands without being 
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the stark hierocraüc interpretation of the donation was avoided: the 
document was not considered to establish the pope's universal authority 
in temporal affairs." In sum, De investitura is part of the royal party's 
attempt to annex the donation by integrating it into political-theoretical 
schemes: the Farfa monk uses the organical scheme, while the author 
of the De investitura looks to history and the translatio notion. Hence, the 
discussion of the donation is closely linked to the period's concern with 
the text,®' and its emergence only in the late period is a sure indication 
of how the written public debate had consequences for the critical 
approaches to the textual past. 


3. Papal infallibiluty^: the moral-theological argument 


'The first two parts of the treatise contained only three scriptural quotes, 
none of which was imperative for the argument. Compared to other 
royal polemics concerned with history, the De investitura is unique in 
that it sets out the historical and legal arguments before introducing 
the moral-theological argument.? However, because the author does 
not intend to write political theory for its own sake, but rather sets out 
to provide a scheme for the discussion of the investiture question, he 
considers it pertinent to analyse the innovatory rulings on the investiture 
of the Gregorian reform papacy in more detail. This is done by intro- 
ducing verbatim quotes from papal letters in a dialectical confrontation 


afraid, but instead showing great benevolence, why then is it forbidden for an orthodox 
emperor to place the staff and the ring in the hands of bishops and prelates, both being 
inferior to the pope? (Ldl, 2, 537). Basically, the Farfa monk reinterprets the donation 
in three ways. First, the interpretation of the historical incident from both the view 
of the giver and the receiver not only affirms the subordination of the papacy, but 
also comments on the ideal bond between the two powers that should be manifest on 
every institutional level. Second, the papal acceptance of the phrygium from the hands 
of the emperor is seen as an implicit concession to imperial investiture. Third, instead 
of interpreting the donation exclusively in terms of the legal concession of imperial 
power to the papacy, the author also focuses on the symbolic aspects in the procedure, 
and is thus able to re-interpret it in favour of the imperial party by referring to this 
demonstrative aspect of subordination. 

8° See McCready 1973: 335-49 for an outline of Augustinus Triumphus approach 
to the donation. 

5! Keller 1986: 315. 

% The attempt to avoid the forcing logic of the hierocratic theme has led to the 
inductive use of history on the one hand and to the deduction of legal concepts from 
history on the other. 
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with the idea of ‘papal infallibility',? and consequently, with a moral- 
theological argument. The argument opens with a general appeal to 
popes—based on a ‘deep understanding of the scripture’—to refrain 
from unjust excommunications (ZE, 584). In explaining why successive 
popes changed the ‘rules and excommunications’, the author refers 
to their desire for glory and their excessively emotional approach (/£, 
584). The next passage turns to the investiture question: 


Because the Lord Jesus, the truth himself, said: “If I said something wrong, 
testify to what is wrong [ Joh. 18.23]”, it is strange and dangerous for 
Christ’s little ones [Matt. 18.6; 10.14] when they [the popes] replace the 
ancient decrees that were confirmed under anathema with new rulings, 
and afterwards will not be censured, objecting that: “The verdicts of Rome 
cannot be altered [Reg 8, 21].” If Roman verdicts cannot be replaced, 
then it appears neither canonical nor honourable to Christ’s little ones 
that the decrees have been replaced since the time of Gregory, also called 
Hildebrand; decrees that were confirmed under anathema by Sylvester, 
Leo, Hadrian, Gregory I, Leo, Benedict against kings and emperors, 
namely that bishops are to be invested by those who—as well as pious 
laymen and women—give estates and other goods to the churches of 
God throughout the world, and provide protection and defence for the 
church against tyrants and usurpers.?* 


This argument displays considerable skill, combining dialectical reason- 
ing, moral theology, and legal elaborations in an argument that functions 
on three separate levels. The first and most general level presents the 
quote from John 18.23 as one dialectical pole, while the other side of 
the dialectic seeks to ‘replace the ancient decisions’. From this follows 


55 Following Tierney 1971: 844, the modern theology of infallibility has two under- 
lying principles: (1) all infallible pronouncements are certainly true but no pronounce- 
ments are certainly infallible; (2) all infallible pronouncements are irreformable until 
it becomes convenient to change them. The idea first arose at the end of the 13th 
century in the course of a dispute concerning the Franciscan doctrine of evangelical 
poverty. Pietro Olivi was the originator of the new theory and when he wrote that the 
church could not be united to an erring head he did not mean that the pontiff could 
never err. He meant rather that a pontiff who was seen to err was not to be regarded 
as the rightful head of Christ's church. See also Tierney 1972. 

8t Unde cum dominus Iesus, ipsa veritas, dicat: Si male locutus sum, testimonium perhibe 
de malo, mirum est et periculosum in Christi pusillos, quod antiqua constituta sub anathemate 
confirmata novis inmutationibus solvunt et inde nolunt reprehendi, obicientes: Romana iudicia non 
sunt retractanda.? Si Romana iudicia non sunt retractanda, non videtur pusillis Christi canonicum et 
salubre, ut a tempore Gregori, qui et Hildebrandus, ea solvantur, que sub anathemate confirmaverunt 
Silvester, Leo, Adrianus, primus Gregorius, Leo, Benedictus erga reges et imperatores de investiendis 
episcopis per illos, a quibus—et etiam a devotis laicis et feminis fundi et alia mobilia ecclesiis Dei 
in orbe. terrarum provenerunt sibique tutelas et defensiones rerum. ecclesiasticarum. retinuerunt. contra 
tyrannos et raptores (IE, 584—6). 
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a moral-theological warning: ‘it is strange and dangerous for Christ's 
little ones. The second level is derived from this moral-theological 
level and establishes one pole of the dialectic with the quote from Pope 
Gregory VII— verdicts of Rome cannot be altered’—and the other 
pole with the reference to the release of that which *was confirmed by 
Sylvester, Leo, Hadrian, Gregory, Leo, Benedict’. In this case as well, the 
if-clause is related to the disastrous results those who are ‘neither canoni- 
cal nor honourable’ can impinge on ‘Christ’s little ones’. ‘Canonical’ 
refers to the divergence from the legal precedents inherent in the 
‘verdicts from Rome’, while ‘honourable’ refers to Pope Gregory VII 
directly and offers a criticism based on the rhetorical antithesis between 
the reform pope and the string of ancient honourable popes. ‘The third 
level is deduced from the above two, and basically amounts to a claim 
that the ruling against lay investiture exemplifies an alteration of the 
‘verdicts that cannot be altered". 

Within this threefold frame of deductive dialectical reasoning, the 
argumentative innovation revolves around papal infallibility. The argu- 
ment contains two elements, one moral-theological and one legal. 
With regard to the moral-theological element, the author cites one 
of the pope’s own authoritative ruling—‘verdicts of Rome cannot be 
altered’—and thereafter demonstrates that the pope broke his own rul- 
ing. The ruling, which is in the second polemical letter to Hermann of 
Metz (1081)*° as well as in the Dictatus papae," was familiar to con- 
temporary polemical writers, and enables the author to address the 
discrepancy between the official view of the papacy and the personal 
opinion of the pope. Thus, in addition to confirming the argument from 
a formal point of view, a frequently voiced argument from the royal 
polemicists of the 1080s 1s hinted at, namely the intentional aspect of 
the pope's behaviour. Moreover, since the preceding passage addresses 
explicitly the reasons for diverging from the ‘right order" —their ‘search 
for glory’ and their ‘excessively emotional approach’—these manifestly 
personal traits become part of the characterisation of the pope, thereby 
bringing the praemunitio to a conclusion. 


8° The author refers six times to the ‘Christ’s little ones’ in order to criticise the 
schism by directing attention to the society of believers (Goez 2000: 58). For a similar 
use of the term, see Wenrich of Trier. 

3 iudicia eius a nemine retractari aut refelli debere vel posse (Reg 8, 21, 549). See also 
Beulertz 1994: 27. 

87 $18: Quod sententia illus a nullo debeat retractari et ipse omnium solus retractare possit (Reg 


2, 55a, 206). 
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The legal side of papal infallibility surfaces in connection with the 
theme of investiture. This is premised on the legal and historical argu- 
ments above that justified the right of investiture in terms of the func- 
tion of the secular ruler in relation to the regalia and as ‘defender of 
the church’ (defensor ecclesiae) and the legal confirmation of the fact that 
‘verdicts of Rome cannot be altered’. The arrangement is further con- 
firmed by the enumeration of the long line of popes who consented 
to the right of investiture. The force of the argument consists in the 
movement between formal and substantial levels. ‘Thus, Pope Gregory 
VIIs own confirmation of papal infallibility—the decrees of a pope 
are binding upon all the successors®®—is first established as a formal 
and universal legal rule, and is then related to the issue of investiture. 
Because the pope has confirmed the theory of papal infallibility and 
because the anonymous author has presented empirical evidence for 
earlier popes’ confirmation of lay investiture, the pope has manifestly 
broken one of the church’s own rulings regarding lay investiture. 

Discursively, this section is marked by the use of antitheses, the 
conclusion to the praemunitio, and the introduction of moral theology. 
It thus displays a stronger polemical tenor, as the criticism of Pope 
Gregory VII that was begun earlier is extended and elaborated. The 
initial criticism was made before the theoretical scheme was specified in 
the historical argument and presented the reasons motivating the ‘holy 
predecessors’: the ‘force of necessity’ and ‘manifest reason’. Following 
the historical argument, however, the author is able to specify necessity 
in terms of the notions of the ‘defender of the church’ and ‘reason’. 
These notions are then defined in accordance with the functional ‘nght 
order’, resulting in a more convincing argument which is attached to 
the already established schemes. In addition, the criticism is further 
explicated by adding the moral-theological element: the contrast is no 
longer only between the ‘holy predecessors’ and Gregory VII, but also 
between ‘Christ’s little ones’ and the pope; thus it is also between the 
‘right order’, in which lay investiture is of functional importance, and 
the reform pope’s release of ‘verdicts that cannot be altered’. 


% The notion of papal infallibility is part of the wider question of the legal immunity 
of the pope as inherent in the papal primate. One view put forward by the Gregorian 
reform papacy identified the Roman and the papal primate. This identification is related 
to the lack of separation between the personal side of the wielder of the office and the 
judicial immunity of the pope. While this separation which entails that the person can 
err but not the office was part of the wider notion of the primate and was understood 
as such by Gratian, neither Humbert of Silva-Candida nor the Gregorian reform 
papacy used the separation (Gilchrist 1962c). 
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In a wider perspective, the fallibility argument was earlier addressed 
by the author of the Dicta cuiusdam. Guido of Ferrara adds dialectical 
reasoning to the fallibility argument,” but in contrast to the anonymous 
author, Guido is too caught up in the dialectical sophistry. While Guido 
focuses solely on Hildebrand’s illegal election, the anonymous author 
extends the focus to integrate the central theme of the treatise, investiture. 
Furthermore, the dialectic operates on several epistemological levels. 
Whereas Guido only refers to the synodal decree, the author is careful to 
quote verbatim from the textual epistemology of Gregory VII in order 
to verify one pole in the reasoning. In its original context, the quote 
from the papal letter to Hermann had nothing to do with investiture, 
but was used as an explication of the legal mandate to excommunicate 
King Henry that the papacy derived from Matt. 16.18-19. Thus, the 
anonymous must abstract the legal essence and integrate it into a new 


© The subject is the legal primate of the papacy and author defines the divinely 
instituted rights of the Roman Church: ‘|The Roman Church] judges everybody, but 
the Roman Church cannot be judged by anyone, on the condition that it should not 
display unjustness and behaviour contrary to the imperial dignity, and given that not 
three [two] popes are constituted at the same time’ (Ldl, 1, 456). Then, the anonymous 
refers to the ability of the Roman Church to correct itself in cases where the Roman 
emperor had not contributed to the functionally defined ‘stability and harmony’: Quod 
quidem Romani imperatoris censura destruxit, etiam per se ipsam plerumque hoc idem Romana correxit 
ecclesia (Ldl, 1, 456). The reason for referring to the Roman primate in accordance with 
the hierocratic view is to be able to argue for the necessity of qualifying this in-principle 
final authority of the head if an individual pope diverges from the ‘right order’ defined 
in relation to ‘stability and harmony’. Thus, the author’s focus on the head, and thereby 
the private side of the pope as well as the establishment of criteria for evaluating an 
individual pope derived from the functional framework, provide the moral-theological 
argument for qualifying the absolute authority inherent in the ontological argument. 
And although the use of the same scriptural references, the same symbolism, and the 
same functional framework as found in the papal propaganda very well could be unin- 
tended, the reference to the immunity of the pope is probably referring to the invoca- 
tion of this authority on the part of the papacy, found both in the polemical letter to 
Hermann of Metz and in the Dictatus papae. Moreover, the reference to ‘unjustness’ as 
one of the qualifying factors might answer the claim in the letter to Hermann that even 
‘unjust sentences are to be respected’. In sum, the Dicta contains the first systemmatic 
attack in the polemical literature on the notion of papal infallibility. 

Jn discussing the illegitimate election of Pope Gregory VII, Guido constructs a 
dialectical argument operating on three different levels: ‘Either that the synodal consti- 
tution of Pope Nicholas is to be held invalid, which it would be wrong to believe since 
the Roman See has never decreed anything invalid, nor as God is its guide has it ever 
made an unworthy ruling. Or—31f it is valid, and always will be lawful saving only the 
faith for the Roman See to establish new procedures—f it is valid, then it must be 
accepted that Hildebrand was improperly chosen and so has incurred the risk of being 
cursed’ (... quia aut constitutio illa synodalis Nicholai papae iniusta videbitur, quod dici nefas est, 
quia nichil iniustum Romana sedes aliquando promulgavit nec aliquid impium Deo auctore constituit; 
aut si iusta fuit —et Romanae ecclesiae salva fide novum aliquid condere semper licuit et licebit —constat 
Ildebrandum non iure electum et maledictionis illius incurrisse periculum (Ldl, 1, 552)). 
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interpretive scheme. As such, the gradually developing ‘logic of public 
debate’ contributed to a sharpening of such interpretive approaches, 
a characteristic of which is the use of verbatim quotes.?! 

On the negative side, the author does not discuss the nature of law- 
making in any great detail. In contrast, Urban II had already distin- 
guished between two types of laws, the publica lex and the lex privata, which 
he linked to different mandates of legal innovation.” Of the polemicists, 
Placidus of Nonantula devotes considerable attention to the subject, differ- 
entiating between different types of laws: after first conceding to the 
Roman bishops the right to create new laws, Placidus stresses the limits of 
this legal prerogative by considering Leo I’s distinction between unalterable 
laws and laws which could be altered in cases of necessity. In conclu- 
sion, Placidus notes that popes can create new laws where the holy fathers, 
the apostles, and the evangelists did not make any decrees.?? The question 
of lawmaking became an issue in the efforts to reconcile discordant 
canons, and thus forced polemicists and canonists to come to terms with 
the question of sacred precedents.” Similarly, the rediscovery of Roman 
law initiated a process in which the secular ruler is conceptualised as 
the ‘great lawmaker’—pioneered by Peter Crassus. Nevertheless, despite 
all the contributions made to this debate by intellectuals in the course 
of the Investiture Contest, the practical means for making new law 
did not appear until the twelfth century,” and the final clarification of 
these matters had to await the decretists.” 


>! Sigebert of Gembloux uses a letter from Paschal II to Count Robert of Flanders as 
point of departure (Zdl, 2, 449-64), while Hugh of Fleury addresses the second polemical 
letter to Hermann of Metz and its view on kingship (dl, 2, 465-94). The author of 
the Disputatio vel defensio Paschalis papae applies a papal letter from Paschal to Guido of 
Vienna to instigate the discussion of investiture, while the letter to Hermann of Metz 
serves as basis for the political-ecclesiological part of the polemic (Ldl, 2, 658-66). 

2 The canon Duae sunt leges appeared around 1110 and was included in the Decretum 
and assigned to Pope Urban II. It states that while private law was inscribed in the 
heart of men through divine inspiration, public law is what applies to everyone. Thus, 
private law is above public law. It has been considered a breakthrough for positive law 
in terms of its idea of a transpersonal subjective right. As a doctrine of Christian free- 
dom, it not only influenced jurists (Alexander III, Huguccio, and Teutonicus), but also 
theologians, Aquinas in particular; see Pennington 1984, 1993; Landau 1991a: 55-96; 
Tellenbach 1993: 317; Constable 1996b: 257-96. 

55 See Blumenthal 1978b. 

>: By looking at the ‘hermeneutical triumph over the sacred precedents of canon 
law’, Brasington 1992a detects a process of differentiation where the examples of the 
saints must not serve as precedents for adjudication. 

°° Duggan 1995 notes the importance of decretal letters in the making of new law 
in the 12th century. 

» See Brundage 1995a: 154-173. 
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4. The polemical encounter 


This section of the treatise opens by carefully hinting at the moral- 
theological consequences of the shattering the ‘right order’, thereby 
introducing a stronger polemical tenor. The phrases ‘the old party’ 
(pars antiqua) and ‘new party’ (nova pars) are used to stress the contrast 
between the different views of the ‘right order’,” invoking the discourse 
of the mid-period polemics: the functional division between the secular 
and the sacerdotal powers is suggested by quoting Matt. 22.21 and the 
church fathers (ZE, 586). These references—all relatively accurate save 
for a certain interpretative tone?—are followed by another empirical 
example of the functionality of lay investiture in worldwide terms: the 
author refers to the peaceful co-operation between the two powers, as 
reported by the bishops of Spain, Scotland, England, and Hungary (/£, 
586). Finally, the legal and moral-theological arguments—the notion 
of regalia and the moral responsibility inherent in the papal office 
respectively—are reintroduced as the backbone for a third criticism 
of the pope: 


But the bishops in the Roman Empire enjoy larger estates and more 
extensive rights and should therefore, because of the larger scandal, be 
handled more discreetly by the See of Peter. For not everyone who resides 
in the See of Peter 1s Peter; nor was every scribe or Pharisee who resided 
in the chair of Moses, Moses [Matt. 23.2]. 


Notwithstanding the attempt made to conceal the stronger polemi- 
cal tone by the use of allegorical reasoning, this passage resembles 
the attempt to degrade the intellectual opponents familiar from the 


9" Ziese 1972: 110-1 correctly claims that the term ‘party’ is not used to denote 
groups with divergent opinions, but rather to refer to the historical line of popes. This 
enables the author to contrast the approach of former popes towards the secular power 
with that of present popes, but without launching a direct attack. 

8 Si in successione quisque solvit, quod predecessio sub anathemate confirmavit, ecce oritur con- 
Jusio pusillis Christi, cui parti potius assentiendum sit, antique an nove. Pars antiqua in paupertate 
mediocri et honesta arguit, obsecravit in pacientia et doctrina et parcendo iusticie maiores et inferiores 
personas ad correctionem adduxit; nova autem pars, ex votis fidelium insolescens, sub specie religionis 
omnia trahit ad se minibus expansis, cum Dominus dicat: Reddite cesari, que sunt cesaris, et 
Deo, que sunt Dei (/E, 586). 

*9 Krimm-Beumann 1977: 73-4, n. 138-40. 

10 Sed episcopatus, qui sub Romano degunt imperio, maioribus fundis et amplioribus vigent 
tusticüis et ideo propter maius scandalum a stola Petri discretius tractandi sunt, quia non omnes sunt 
Petrus, qui tenent sedem Petri, sicut scribe et pharisei non omnes fuerunt Moyses, qui sederunt super 
cathedram Moysi (IE, 586). 
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mid-period polemics.'*' Although the reference is to popes in general, 
the biblical allusion to crimes in office committed by the ‘wise and the 
Pharisees’ creates an allegory'” in which the contemporary example and 
descendent of the ‘wise and the Pharisees among popes’ necessarily has 
to be Pope Gregory VII. Nevertheless, the argument is consistent. By 
focusing on the notion of regalia and the moral responsibility inherent 
in the papal office, the author invokes a biblical allegory to stress the 
lack of ‘suitability’ (¢donetas) of the pope. The author thus focuses on the 
reasons for the pope’s unsuitability and exhausts the polemical potential 
of the allegory without making accusations that lack foundation. 

The writer’s concern for providing reasons for the polemic is one 
characteristic of the discourse. ‘The quoted passage—‘If I spoke amiss, 
state in evidence’—that initiates the moral-theological argument, pro- 
vides biblical justification for the argumentative encounter and indicates 
a discourse in which evidence is of overriding importance. In this case, 
evidence is found by shifting the focus away from secular arguments 
and instead approaching the papal party on their own premises. A 
functional division between the two powers provides the basis for 
accentuating the general divergence from legal and moral-theological 
rules on the one hand, and for confronting the pope with his private 
divergence from the Christian tradition on the other. Intended for an 
audience a quarter of a century after the death of Pope Gregory VII, 
this argument has considerable force. In addition to setting out the case 
in an objective fashion, the author also provides legal, historical, and 
moral-theological reasons, as well as private ones (glory, emotionality) 
for the pope’s opposition to lay investiture. 


5. Investiture as a royal tradition: the custom argument 


The three outlined arguments—egal, historical, and moral-theological— 
all have different epistemological bases and serve different argumentative 
functions. While the inductively constructed translatio notion 1s impera- 


101 See for instance the combination of the most sophisticated historical argument of 
the entire polemical literature and the harsh personal attacks on intellectual opponent 
in the Liber de unitate; see above, 6. The ‘right order of the world’ according to the De 
unitate ecclesiae conservanda (c. 1093). 

102 Following Ziese 1972: 173, this is the only allegorical historical argument in the 
treatise. 
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tive because it introduces the political-theoretical scheme, the historical 
argument is more a deductive exercise that provides empirical confirma- 
tion of the legal argument. The moral-theological argument, however, 
is partly based upon the legal argument since the idea of regalia and 
the related concept of the ‘defender of the church’ are one point of 
departure for the argument. Another point of departure is the Christian 
tradition and the theory of papal infallibility. The fourth argument, 
the custom argument, returns to the secular sphere and history, but 
instead of providing yet another deductive exercise based on the legal 
argument, the author reintroduces the inductive method in order to 
establish a second authoritative source for lay investiture. 

The author first claims that “Kings and the mayors of the palace who 
had not been anointed, invested bishops long before the decrees of Pope 
Hadrian and his successors." Then six historical examples are cited: 
‘Dagobert, Sigebert, T'heoderic, Hilderic, the housemaster Pippin, the 
son Beggas, Theobert; these enthroned Remaklus, Amandus, Audomarus, 
Autpertus, Eligius, Lambertus, and other most holy bishops...''?* 
This list, taken from Sigebert's Chronica (Aa. 658-98), is followed by 
a repetition of the historical reasons for why the papacy had sought 
the protection of the Frankish rulers (/E, 588). The narrative becomes 
more detailed, but one addition in particular is of interest in relation 
to the custom argument: *... Pope Stephan, because of the hostility 
of the Lombards, went to Paris and, with the consent of the Romans 
and the Franks, inaugurated Pippin as king and emperor .. .''? The 
author here refers to the consent of both Romans and Franks, while the 
translato notion that provided the basis for the legal argument reserved 
the right to create the emperor for the Romans. 

This difference is vital because it separates custom from the legal argu- 
ment, delineating an independent authoritative source in the form of 
the Frankish people. Methodologically, the analytical separation also 


103 Longe etiam ante decretum Adriani pape eiusque successorum reges, qui non errant uncti, et 
maiores domus investituras episcoporum fecerunt . . . (IE, 586). 

104 Dagobertus, Sigebertus, Theodericus, Hildericus, Pipinus filius Begge maior domus, T heodebertus; 
ab his inthronizati sunt Remaclus, Amandus, Audomarus, Autpertus, Eligius, Lambertus aliique 
sanctissimi presules . . . (IE, 586-8). 

19... papa Stephanus ob infestationem Longobardorum venit Parisius et assensu Romanorum et 
Francorum in regem et imperatorem unxit Pipinum . . . (IE, 588). 

'06 Koch 1972: 85 observes quite correctly that the passage fer reges qui non erant uncti 
questions the constitutive meaning of the unction for the right of investiture. 
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gives the argument greater autonomy since custom is not deductively 
derived from the legal argument, but rather inductively established by 
an historical argument outlining a customary arrangement that existed 
prior to the decisive legal ruling of the Decretum Hadnam. Furthermore, 
the custom argument immediately precedes the technical discussion of 
investiture, a placement which is not only important in order to grasp 
the characteristic feature of the argument, but also provides the basis 
for the caput populi argument below. Thus, it makes perfect sense that 
the author creates the genealogical link between Pope Stephen’s consent 
to a customary arrangement and Pippin’s successors up to the regency 
of Charlemagne. Consequently, the anonymous writer can conclude: 
‘Here, he [Stephen] confirmed the old custom [antiquam consuetudinem] 
of the investiture of the bishops by the king"? The technical solution 
is then presented: 


It 1s not relevant whether the king and emperor invests or enthrones the 
bishop by word or order, by a staff or another thing that he holds in his 
hand, because on the day of the consecration the ring and the staff lie on 
the altar and the only signs of his pastoral responsibility are given from 
the stole and the authority of the holy Peter; it is the same with the staff 
that also has a double meaning, one temporal and one spiritual [Luke 
10.7]. The worker who planted the spiritual seed has earned his reward 
as he accepts the iemporalia, in accordance with the words of Paul: “If 
we have sown a spiritual crop for you, 1s it too much to expect a material 
harvest from you [1. Cor. 9.11]"—that is the temporalia. The preced- 
ing investiture by the king with regard to ecclesiastical estate and other 
matters preserves the calm and peace in relation to tyrants and robbers; 
the consecration then follows in which the episcopal ban, in accordance 
with the royal ban, works for the common good, and in cases where the 
bishops have to give hominium or another oath to the kings because of the 
regalia, this should take place before the consecration.'” 


107 Unxit etiam idem pontifex Stephanus filios eiusdem Pipini Karolum, qui agnominatus est 
Magnus, et Karlomannum fratrem. eius, confirmans stirpem illorum in regia et imperatoria. dignitate 
(IE, 588). See Beumann 1976: 113-4: ‘Der Verfasser des Traktats übernahm diesen 
Satz der Chronik, wandelte ihn jedoch in seinem Sinne ab, indem er Stephan mit der 
Erbfolge in der Kónigswürde diesem Geschlecht einen Anspruch auf die Kaiserwürde 
garantieren ließ: confirmans stirpem illorum in regia et imperatoria. dignitate. Er hat durch eine 
selbständige, wohlüberlegte Kompilation der verschiedenen von Sigebert überlieferten 
Nachrichten ganz bewußt die Geschichte verfälscht zum Zweck der Vorverlegung 
der translatio imperii auf die Kónigserhebung Pippins.’ According to Beumann 
1976: 114—5, the addition et imperatoria 1s an interpolation. For a different opinion, see 
Bernheim 1876: 294. For an analysis of genealogy in medieval historiography, see 
Spiegel 1997a. 

108 Thi de investiendis episcopis per reges antiquam consuetudinem confirmavit (IE, 588). 

109 Nil enim refert, sive verbo sive precepto sive baculo sive alia re, quam in manu tenebat, 
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Apart from the technical characteristics—specification of the temporalia, 
the notion of hominium, the view on homage and fealty, and the dif 
ferentiation between the legal and the symbolic aspects of the act of 
investiture—it is important to highlight the extent to which the argu- 
mentative context of this passage is imperative for the understanding 
of the arrangement. As in the infallibility argument, the argument 
operates on a number of levels. In relation to the authoritative sources, 
it can roughly be divided into two parts: the first half provides the 
moral-theological justification for distinguishing between the temporal 
and the spiritual elements; the second half is linked to the sources of 
secular authority in the form of the legal argument and custom, using 
the idea of the ‘defender of the church’ derived from the conception 
of regalia as a point of departure for discussing the technical aspect 
of the investiture.” With regard to the spiritual aspect, the moral- 
theological argument consists of a biblical analogy, which interprets 
the bond between the ‘spiritual seed’ and the ‘material harvest’ as 
signifying the institutional arrangement of investiture. Rhetorically, the 
author personalises the discourse because the analogy is addressed to 
the ‘spiritual worker’ in person and thereby presents the separation 
between the temporal and the spiritual from the spiritual point of view 
(the words of the Apostle Paul). This being said, the formal character 
of the scriptural quote is well suited for the author’s argumentative 
purpose because it stops short of specifying a hierarchical ordering of 
the temporal and the spiritual. 

With regard to the temporal aspect, the moral-theological and legal 
need for the secular ruler to act as ‘defender of the church’ is first 
repeated. Only at this point does the author introduce the important 
distinction between ‘investiture’ and ‘consecration’, linking these to 
the temporal and spiritual elements respectively. ‘Investiture’ is prior 
to ‘consecration’, and this symbolic manifestation of a hierarchy in 


investiat aut intronizet rex et imperator episcopum, qui die consecrationis veniens anulum et baculum 
pomt super altare et in curam pastoralem. suscipit a stola et ab auctoritate sancti Petri; sed congruum 
magis est per baculum, qui est duplex, id est temporalis et spiritualis. Operarius enim in seminandis 
spiritualibus dignus est mercede sua in accipiendis temporalibus iuxta quod Paulus ait: Si spiritua- 
lia vobis seminamus, non est magnum, si carnalia—3d est temporalia —vobis metamus. 
Precedens investitura per regem in fundis et rebus ecclesie contra tyrannos et raptores quieta et pacifica 
reddit omnia; sequitur autem. consecratio, ut bannus episcopalis banno regali conveniens in communem 
salutem operetur; et si episcopis faciendum est regibus hominium et sacramentum de regalibus, aptius 
est ante consecrationem (IE, 588). 

110 The notion of regalia in the De investitura emerged in the negotiations of 1111 
(Fried 1973: 466). 
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which ‘investiture’ takes precedence is a logical consequence of the 
general conception of the political-theoretical autonomy of the secular 
sphere. Because the twofold epistemological sources of secular power 
are based on the legal and the custom arguments, the sequential order 
‘investiture’—‘consecration’ is simply deduced from the author's overall 
political-theoretical scheme. The use of a conditional clause, ‘in cases 
where the bishops have to give hominium’, serves to render these cases 
as specific instances. Furthermore, the lack of an oath does not alter 
the fundamentals of the arrangement because investiture as custom 
has already established the terms, irrespective of the function of the 
oath. Hence, all formalities—the oath included—actually only serve 
to confirm an old custom, and do not constitute the arrangement. It 
is also significant that the author refrains from offering support for the 
temporal aspect of the argument, and focuses instead exclusively on 
the theological justification of the arrangement. 

Moreover, in relation to other aspects of the treatise, the entire tech- 
nical discussion of investiture is a deductive specification of the func- 
tional scheme derived from the phrase ‘render to Caesar’ (Matt. 22.21). 
As such, the author links the overall notion of ‘right order’ to the tech- 
nical argument by stressing that both powers ‘work for the common 
good’. In fact, the entire argument, taken in isolation, is of a formal 
nature, and it is only by linking it to the prior conceptualisations of the 
regalia that it is possible to understand why the claims were considered 
unacceptable by the papacy. Finally, the symbolic aspect of the argu- 
ment should also be noted. Because the spiritual element is primarily 
manifested symbolically—the stole and the authority of St Peter —it 1s 
important when considering the institutional arrangement to distinguish 
between the investiture and the consecration in relation to its temporal 
aspect. Thus, all formalities pertaining to the regalia ‘should take place 
before the consecration’ in order to sustain the symbolic impression of 
the autonomy of the ‘spiritual consecration’, 


6. The caput populi argument 


In the legal argument and in the custom argument the author refers 
to the contribution of the Romans and the Franks as necessary for the 
creation of the secular ruler. While the legal argument attached to a 
translatio notion transfers the late imperial conception of the people as 
one source of political power, the custom argument is historically con- 
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firmed, if not established, in the section dealing with Carolingian his- 
tory. When the author in the following passage introduces the so-called 
caput populi argument, it is based on the custom argument. He starts 
elaborating on the custom argument by remarking that ‘one reads in 
the books of the Kings that, in the Jewish kingdom, the priests received 
their investiture from Jewish and heathen kings.’''' Thereafter the author 
leaves Old Testament history and addresses the period from Pope Peter 
to Pope Sylvester stressing that the Roman emperors were heathen and 
persecuted Christians, that the church was poor in terms of property, 
and that a tiny number of Christians were responsible for constituting 
bishops (ZE, 590). The historical turning point is the period under Pope 
Sylvester, and the caput populi argument 1s introduced by inductively 
outlining the historical development in the succeeding period: 


From Sylvester onward, then, the churches were endowed, enriched, and 
exalted in estates and other mobile property by the Christian kings and 
emperors, and the bishops were given public rights to custom, coins, 
administration and jurisdiction, counties, patrons, and legal bans by the 
kings; it was then agreeable and reasonable that the king, who 1s unique 
among the people [unus in populo] and the head of the people [caput populi |, 
should invest and enthrone the bishop so that in case of a hostile attack 
he knows who 1s in charge of his town because he has transferred his 
right to their house!!? 


The caput populi argument contains two interrelated elements. First, from 
a historical perspective the conversion to Christianity and the subsequent 
enrichment of the church by secular rulers represent a turning point. At 
the very moment the regalia were conceded, two processes were effectu- 
ated. The bishop, now defined as a public administrator because of the 
concession of public rights, became integrated into the secular ambit 
due to his administrative responsibility for the regalia. At this point, the 
author's Roman view of the secular hierarchy resurfaces, subordinating 
the bishop in his status as retainer of the temporala. The importance 
of the previous technical discussion is thus apparent: the separation 
between the temporal and the spiritual elements in the creation of a 


11 Legitur etiam in libris Regum et Machabeorum, quod a regibus Iudeis et gentilibus sacerdotes 
investituras acceperunt in Iudaismo (IE, 590). 

112 Postquam autem a Silvestro per christianos reges et imperatores dotate et ditate et exaltate sunt 
ecclesie in fundis et aliis mobilibus, et tura civitatum in theloneis, monetis, villicis et scabinis, comitatibus, 
advocatis, synodalibus bannis per reges delegata sunt episcopis, congruum fuit et consequens, ut rex, 
qui est unus in populo et caput populi, investiat et intronizet episcopum et contra irruptionem hostium 
sciat, cui civitatem suam credat, cum ius suum in domum illorum transtulerit! (LE, 590). 
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bishop is a prerequisite for the analytical differentiation between the 
two public roles of the bishop. In relation to his spiritual public role, 
the secular ruler has no mandate according to the functional scheme 
inherent in the ‘render to Caesar’ passage (Matt. 22.21). The temporal 
element in the investiture arrangement, however —the regalia—is linked 
to the second public role of the bishop, namely as an administrator of 
the regalia. And because the king is ‘unique among the people’ and the 
‘head of the people’, the bishop is subordinated to the king. 

The second element to the caput populi argument amounts to its exact 
relationship to the four preceding arguments. The notion of caput populi 
is, from one perspective, a further elaboration of the popular element in 
the /ranslatio notion. It also provides a functional reason for the neces- 
sity to subordinate the bishop in his public capacity as administrator of 
the regalia. Because the historical argument is deductively derived from 
the legal argument, its relationship to the idea of caput populi 1s only 
indirect and not of decisive importance. ‘This being said, it is a further 
indicator of the author’s argumentative consistency that the first his- 
torical specification of the regalia provides the point of departure for 
the present elaboration of these public rights. The third argument, the 
moral-theological, is inked to the concept of caput populi in two ways, 
through the functional scheme and the attestation of the church fathers 
Gregory, Augustine, and Ambrose to the fact that secular power retained 
the regalia even though it was conceded to the church. The relevance 
of the custom argument has also been mentioned, but in this case it 
adds a contemporary historical dimension. While kingship has a long 
history—the author has already considered the role of the kings in 
the Old Testament—the custom argument adds a more contemporary 
temporal dimension by citing the Carolingian rulers in general, and 
Charlemagne in particular, as historical examples. Furthermore, the 
genealogical aspect, as it focuses on the tribe of the Franks, is impor- 
tant to the last part of the historical narrative below and also to an 
understanding of the ‘national’ connotations of the argument. 

The application of the concept of caput populi is noteworthy on two 
counts. First, the reference to the people is no isolated instance, but 
central in the overall argument and therefore a part of the political- 
theoretical scheme: it is because the king 1s caput populi that investiture 
is deemed necessary. Second, the transpersonal conceptualisation 1s 
original. The general phraseology of the passage and the stress placed 
on the delegation of public functions are, on the one hand, simply 
sustaining the transpersonal character of the treatise in general. On 
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the other hand, the transpersonal rendering of the caput populi 1s also 
used for other polemical purposes. For example, in the custom argu- 
ment, where the author refers to Pope Stephen's anointing of Pippin 
in 751, the papal interpretation—which stresses that the proceedings 
confirmed the dispensation right of the kingdom by the papacy—is 
reversed by the anonymous writer: the anointing of Pippin, because 
it only confirms old custom, is considered proof of the acceptance on 
behalf of the papacy of their legal, historical, moral theological, and 
customary position in relation to the secular power.!? 

The innovative features of the anonymous writer's concept of caput 
popul are perhaps best appreciated if the earlier polemical discussion 
involving it 1s considered. Already in around 1048 the author of the De 
ordinando pontifice employed the term caput omnium to refer to the subor- 
dination of kings and emperors to the head of the Apostolic See. The 
author specifies the papal power by quoting Bishop Athanasius’ letter 
to Pope Felix which claimed for the pope the power to judge heretics, 
emperors, and all enemies of the church: the pope, as ‘head’ and ‘doc- 
tor’, is placed above everybody (caput omnium), and is responsible for 
the ‘right order’. From this and other references to the papacy’s man- 
date to command power in the secular sphere, the anonymous author 
derives a political-ecclesiological view of secular subordination to the 
sacerdotal power.!!'* Peter Damian, who pioneered so many aspects of 
the polemical discourse, was the first to discuss the specific notion of 
caput populi. In the Disceptatio synodalis (1062) it was referred to in the 
discussion of the legal relationship between the pope and the emperor: 
‘Not only the Roman people but also the Roman emperor, who is the 
people’s head, owe obedience to the pope because he is the universal 


"3 At the outset, no credible source exists that refers to the anointing of Pippin in 
751 (Semmler 2003: 161). Moreover, there is no agreement as to what actually hap- 
pened in the period preceding the incident (Collins 1998: 33). The takeover in 751 
was less revolutionary than what has often been assumed. Modern scholarship has had 
a tendency to assume that the laws for heritably succession were firmly established, 
but in the period it was still necessary to justify hereditary claims (McKitterick 1983). 
The title given to Pippin served to highlight that kingship was an office (Brown 1994: 
11—28). The evidence to support that Pippin received unction by the hand of Boniface 
remains far from convincing (Collins 1998: 36). The immediate result, however, is easier 
to come to terms with, as the majority of recent research accentuates the extent to 
which Carolingian kingship was given a sacral fundament (Funkenstein 1968: 12-3; 
Ullmann 1969; Halphen 1977; Erkens 1998: 14). 

!* Qui vero caput est, a cauda referiendum non est; imperatores autem episcopis subditos esse, ex 
professione sua. superius comprehensum est (Dop, 66). 
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pontiff’' This is then linked to the question of the papal election: 
‘Are we, therefore, to judge that the people without their head should 
elect the pope, and that the emperor should obey him whom he did 
not elect?’!!® Hence, the emperor as caput populi owes obedience to the 
pope and as such represents ‘the people’ in relation to the ‘universal 
pontiff. Thus, Damian justifies the right of consent by referring to 
two sources of secular power: the emperor’s divine mandate and his 
public function as caput populi. Compared to later variants of the caput 
populi argument, Damian restricts its application to the secular sphere 
and conceptualises the ruler as caput laicorum!" rather than caput populi: 
ecclesiastics have the pope as their head and belong to a separate func- 
tional hierarchy.''® Similarly, the Gregorian reform papacy only accepted 
the secular ruler as caput laicorum and not as caput populi? The popular 
origin of royal power was hinted at in the letters of Henry IV, but no 
overall theory can be found.'?? In general, the mid-period polemics attest 
to an increasing understanding of the interrelated conceptions of the 
people as a political public and as an authoritative source. "! 
However, it is only in the late-period polemics that the notion of 
‘the people’ is seen as a source of political power. The author of the 
Orthodoxa defensio imperialis (1111) deduces the ‘king as head’ theory from 
the organical scheme, and thereby provides a vital premise for the 
investiture argument. Initially, the author depicts the brandisher of the 
secular power not only as an integral part of the ecclesia, but also as 
the head of the Christian corpus.'” Then, in addressing the papal elec- 
tion, the writer concludes that the ‘king as head’ is the reason for secular 
participation in the election:'?? ‘If the plebs or people have a legitimate 


115 Papa vero, quia universalis est pontifex, non modo Romanus populus, sed et Romanus imperator, 
2 ^ 2 


qui caput est populi, obedientiam debet (Damian, Letters, 89, 543). 

116 Censendumne ergo est, ut papam sine capite suo populus eligat, et ei, quem non elegit, impera- 
tor oboediat? (Damian, Letters, 89, 543). The source is the decree of Anastasius II in the 
Collectio Dionysio-Hadriana, 313. 

"7 Tn conceptualising the secular ruler as ‘head of laypeople’, Damian foreshadows 
the Gregorian view. 

18 This idea is discussed by the author of the Disputatio vel defensio Paschalis papae 
(Ldi, 2, 658-66). 

!9 Whitney 1932: 85; Macdonald 1976: 102-3. 

120 See above, 3. Polemical warfare in the royal and papal chanceries (1073— 
1082). 

121 "This is most noticeable in the writings of Wenrich of Trier and Manegold of 
Lautenbach. 

7? Quod vero caput ecclesiae regem. debeamus intelligere, ammonet scriptura divina inquiens ad 
Saulem: Cum esses parvulus in oculis tuis caput in Israel te constitui (Ld/, 2, 536). 

123 Because the author has no knowledge of the papal election decree of 1059, he 
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say in the election of bishop, how much more vital is it that the head 
of the people [caput plebis], in other words, the secular ruler, be pres- 
ent. t Hence, the author differentiates between the ruler's position as 
the ‘head of the church’ (caput ecclesiae) and as the ‘head of the people’ 
(caput plebis). By so doing, he inverts the hierocratic claims that the pope’s 
position as caput ecclesiae bears with it secular functions.'” 

On the papal side, Ivo of Chartres introduced the caput notion in 
1097 with reference to Pope Urban II: because the secular ruler 1s caput 
popul, he is entitled to take part in the election and the concession, 
although not in the investiture.'*° Consequently, the position as caput 
populi justifies the concession, which in turn is a central element in Ivo’s 
attempt to solve the investiture conflict." Writing in around 1116, the 
author of the Disputatio vel defensio Paschalis papae refers to the concept of 
caput populi in his discussion of investiture. Initially, the author remarks 
that neither human nor divine laws attribute the right to invest the 
bishop to emperors, kings, and other types of princes (Ldl, 2, 663). The 
mandate of the secular power is then outlined, along with one source 
of political power in the form of the ‘people’: 


We remind you that the king or the emperor should not wield the sword 
without cause; he who is the head of the people [caput populi esse], the 
mediator between clerics and people, should preserve law, peace, and 
justice in the church.'** 


Later in the treatise the author considers the ecclesiastical counterpart 
of the caput populi—the ‘head of the churches of God’ (caput Da eccle- 
siarum) in terms of the specific ontological position of the Apostolic 


refers to the participation by clerics and people and reinterprets the evidence in rela- 
tion to the organical scheme (Ldl, 2, 536-7). 

U* Ergo si plebem vel populum in episcopi oportet interesse ordinatione, quanto magis caput plebis, 
id est principem, non convenit abesse (Ldl, 2, 538). 

"5 In the hierocratic theory of the later Middle Ages, Augustinus Triumphus derived 
from the pope as caput ecclesiae a prerogative to execute rulings in order to sustain the 
‘right order’. Consequently, the secular ruler is only a papal agent, and to the papalist 
writers the ‘render to Caesar’ phrase only signifies that the secular ruler acts out a 
right that originally resided with the pope as rex (Wilks 1964). 

126 Domnus quoque papa Urbanus reges tantum a corporali investitura excludit, quantum intel- 
leximus, non ab electione, in quantum sunt caput populi, vel concessione, quamvis octava sinodus solum 
prohibeat eos interesse electioni, non concessioni (Ldl, 2, 644-5). 

77 For an analysis, see below, 8. The public debate on the investiture question 
(1058-1122). 

128 Novimus enim regem vel imperatorem non sine causa gladium ferre, caput populi esse, mediatorem 
cleri et plebis, et in ecclesia legem, pacem et iusticiam conservare (Ldl, 2, 663). 
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See: ‘We do not presume to judge the Apostolic See, which is the 
head of all the churches of God [caput omnium Dei ecclesiarum], for we 
are judged by herself and her vicar, and she herself cannot be judged 
by anyone.’'” 

While the authors of the De investitura and the Orthodoxa apply the 
concept of caput populi in different ways to solidify the case for lay 
investiture, the author of the Disputatio applies it to specify the func- 
tional separation of the powers and not as a source of secular political 
power. Thus, a part of the argumentative arsenal of the royal party is 
made to serve the Gregorian position on investiture by re-interpreting 
the concept within a functional scheme that defines it in terms of the 
Gregorian idea of caput laicum. 

What, then, are the traits that defined the use of the caput argument 
in the three periods? Aside from the early use of the notion for political- 
ecclesiological purposes in the De ordinando pontifice, it is only in the late 
period that the caput argument emerges as a source of political power. 
Both papal (Disputatio) and royal polemics (Orthodoxa, De investitura) referred 
to it as a vital part of the overall presentation of the relationship between 
the sacerdotal and the secular powers. Spurred on by the need to come 
to an understanding about the investiture arrangement, the reconcep- 
tualisation had other repercussions too. The relationship between the 
two powers was no longer thought of in purely political-ecclesiological 
terms based on moral-theology and canon law. The need to include the 
people as a new source of political power marks a break with the politi- 
cal ecclesiology of the earlier polemics and at the same time foreshadows 
the political theory of the Staufer period. The caput concept simply did 
not fit in the functional schemes derived from the two-sword theory of 
the mid-period royalists, since it could undermine the divine origin of 
kingship that was fiercely advocated by the royalist writers. In contrast, 
in the late period the ‘logic of public debate’ resulted in a willingness to 
expand the argumentative confines: the adoption of the caput concept 
by both sides is thus yet another indicator of the extent to which the 
late-period polemicists argued in a more constructive fashion. This new 
discourse, forcefully expressed in the public discussion of investiture as 
well, is perhaps best characterised by the keywords ‘specification’ and 
‘differentiation’. The idea is specified in terms of a theoretical separa- 


129 Sedem apostolicam, que est caput omnium Dei ecclesiarum, iudicare non audemus, nam ab ipsa 
non omes et a vicario suo iudicamus, ipse autem a nemine iudicatur (Ldl, 2, 665). 
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tion of the ruler and the ruled, and by relatively precise definitions of 
caput populi, caput plebi, caput ecclesiae, and caput omnium Dei eccesiarum in 
relation to their respective sources of power. 


7. The functional hierarchies 


The five initial arguments—legal, historical, moral-theological, custom, 
caput populi —have established the approach to the question of investi- 
ture. The discussion of the secular and the sacerdotal hierarchies that 
follows is political-theoretical in nature and is characterised by a prag- 
matic approach, largely eschewing the reliance on authorities. Moral 
theology dominates, supplementing the largely secular orientation of 
the previous chapters."! 

Three themes are of particular concern. First, with regard to the 
nature of the bond between the two powers, peaceful co-operation is 
suggested by quoting patristic and scriptural authorities.'? The second 
theme amounts to a negative delineation of the spheres of the two 
powers: according to the author, the popes should not alter the old right 
of investiture for the kings.'? The third theme considers the positive 
right to correct: ‘If kings, by the investiture of bishops, have commit- 
ted excesses, they can be accused by God-fearing men and the Roman 
pope, and led back again to the right path.’!** In discussing the correc- 
tion of the Roman pope, the writer's polemical zeal resurfaces as he 
contrasts the words of Jesus— If I spoke amiss, state in evidence’ (John 


130 Still, there is a huge difference between this use of the people for polemical pur- 
poses and the populism of the late Middle Ages which specified the reciprocal bonds 
between the ruler and the ruled in terms of the right of the people to make new laws 
or to remove a law after its institution (Skinner 1980a, 1980b; Tierney 1982). 

15! The alternation between secular and theological arguments is a characteristic 
trait; see below, Conclusion 

1? The author refers to Pope Gregory Is refusal to take part in the spilling of 
blood and presents this as an exemplum for the papal successors not to alter the ancient 
‘right order’. Then, the Apostle Paul (Eph. 4.2) is used to emphasise the importance 
of peaceful cooperation between the two powers, followed by the words of Jesus direct- 
ing attention to the connection between good intentions and similar practical results 
(Matt. 6.22) (IE, 590-2). The application of Gregory as historical proof partly refers 
to a particular historical situation, and partly capitalises on the general authority of 
the pope (Ziese 1972: 136). 

55 Si Romani pontifices intendunt. regibus auferre antiqua iura de investiendis episcopis, timent, 
dubitant, dolent pusilli Christi (LE, 590—2). 

134 Reges enim, si in episcoporum investituris excesserint, possunt a timoratis viris et pontifice 
Romano argui et ad rectam correctionis lineam reduci . . . (IE, 592). 
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18.23)—with one aspect of the papal view of immunity or infallibility. 
This aspect of the Roman primate is referred to in both the letter to 
Hermann of Metz and the Dictatus papae: ‘the highest bishop is not to 
be judged by anyone.’'* The criteria according to which the priests 
are to be judged—hypocrisy, avarice, and cupidity—are then outlined 
before the functional scheme is presented: the author paraphrases Matt. 
22.21 (‘Render to Caesar’) to accent the necessity of paying tribute to 
kings.'%° 

The author’s concern with peace, his depiction of Gregory I as the 
exemplification of papal ideals, and his emphasis on ancient custom 
only repeat polemical commonplaces from the mid-period. However, the 
following two themes—the ideas of ‘correction’ and ‘resistance’—are 
more important because they specify the functional scheme. Basically, 
the author returns to the sources of political power that are central in 
the translatio notion. While this only hints at a right to correct in con- 
nection with the Romans’ participation in the election of the emperor, 
the present section elaborates on three aspects of this idea. First, the 
circumstances that justify correction are outlined in relation to trans- 
gressions of the mandate inherent in the approach to the regalia and 
the ‘defender of the church’. In terms of the functional-theoretical 
scheme, transgression includes usurpation of the spiritual sword. Second, 
it is stressed that the mandate to correct is given to two social groups, 
*God-fearing men’ and the pope, but not to other segments of the 
people." The abstract idea of correction is thus given an institutional 
correlate. With regard to the question of the legal consequences of a 
correction, the remark that the king is to be ‘led back again to the right 
path’ indicates that the power to correct does not include a mandate 
to depose the secular ruler. 

When the anonymous writer turns to consider the correction of the 
Roman bishop, the approach is different. The author is apparently more 


15 Si male locutus sum, testimonium perhibe de malo! Isti autem: ‘Summus’, 
inquiunt, ‘pontifex a nemine iudicetur’ (LE, 592); $79: Quod a nemine ipse iudicari debeat 
(Reg 2, 55a, 206). 

136 Unde dominus Iesus ypocrisin et avariciam et cupiditatem sacerdotum in evangeliis super omnia 
arguit... pro se et pro Petro tributum solvit, regibus debita reddi iubet (IE, 292). This is a rare 
use of historical analogy in the treatise (Ziese 1972: 179). 

17 The right of the Romani to depose their ruler was consented to by several writ- 
ers in the high and late Middle Ages—Manegold, Hugolinus, Azo, Bulgarus, Martin 
Silimani, Odofridus—but was not elaborated into a system and the focus remained 
on the absolute nature of the Roman emperor (Wilks 1964). 
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concerned with justifying the right of resistance, which is necessary for 
subsequent polemical purposes, than in outlining the legal and institu- 
tional aspects of such a correction. Although the De investitura is relatively 
specific on these matters, it still displays a theoretical gap common to 
the late-period political theory in its entirity, namely a failure to outline 
and specify both the type and the mandate of the institutional complex 
that 1s to perform the correction. As for the justification of correc- 
tion, the author claims that Jesus not only accepted but also appealed 
for correction: ‘if I spoke amiss’. This command is interpreted as an 
abstract rule. Thereafter the rule is employed deductively for polemical 
purposes, by contrasting it with a quote from Pope Gregory VII: ‘the 
highest bishop is not to be judged by anyone’. According to the author, 
the example of Jesus shows that the ‘highest bishop’ can be judged if 
necessary, the Lord being the final judge. The contrast between Gregory 
VIPs view on correction and that of Jesus is a direct result of the 
pope’s intentions, which were characterised by ‘hypocrisy, avarice, and 
cupidity’ and led to the shattering of the ‘right order’. It comes as no 
surprise, therefore, that the author in the final passage of the section 
again addresses the theme of peace, contrasting a zeal for peace with 
‘contention, arrogance, and cupidity’.'°* Thus, the criteria to which the 
highest bishop should adhere are established, all of which concern the 
private side of the personality. 

In the effort to identify the discursive traits of the late-period polemics, 
the second feature distinguishing this writing from the earlier polemics 
is the discussion of the idea of ‘resistance’. All royal mid-period polemi- 
cal writers, with the possible exception of Wenrich of ‘Trier, advocated 
namely total loyalty to the king. The papacy first referred to a right 
of resistance in the first propagandistic letter to the German people 
from 1076,'*° and Manegold of Lautenbach and Bernold of Constance 
also dwelled on this. ‘Resistance’—as distinct from ‘correction’—was 
discussed by the chronicle writers Bruno and Lampert of Hersfeld in 
their considerations of the Saxon rebellion." This relative scarcity of 
references can be explained partly by the influence of the Carolingian 


138 Sunt autem pacifici, qui ex contentione, arrogantia, cupiditate, ex nimiis motibus animorum 
non movent... (IE, 592). 

139 See above, 3. Polemical warfare in the royal and papal chanceries (1073-1082). 

1% Kern 1914 sees Lampert as introducing terms from ecclesiastic resistance theory, 
resulting in a firmer legal scheme for treating the relationship to the ruler. Bagge 2002 
has confirmed and elaborated this point. 
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heritage which refrained from addressing this subject'*! and at best 


allowed a ‘practical resistance’.'* 


Paradoxically, the most significant contributions to this discussion 
stem from royalist writers. Sigebert of Gembloux (1103) contributes 
by distinguishing between ‘correction’ and ‘judgement’. ‘Judgement’ is 
reserved for God and is the principal reason for questioning the pope’s 
right to excommunicate kings and emperors. ‘Correction’, on the other 
hand, is allowed and Sigebert even defines this as ‘to admonish, rebuke, 
and accuse’. The phrase ‘revered and discrete men’ most likely refers 
to a legal procedure in a council setting. However, as the institutional 
mediator between the two powers, the council is only described superfi- 
cially.'** Sigebert does not outline the precise form this correction should 
take, beyond referring to the need to ‘admonish, rebuke, and accuse’. 
Nevertheless, within the context of the polemic in which the credo ‘to 
honour the king’ is of great importance, it 1s unlikely that a rex iniustus 
can be deposed.'* Rather, the notion of ‘correction’ resembles that of 
Peter Damian which also advocated that a careful approach be taken 
towards unjust rulers. Thus, this passive form of resistance? precludes 
armed resistance and deposition. 


!! Morrison 1964 notes that some writers advocated resistance against tyrannical 
kings. The dominant position, however, rejected a right of resistance and instead left 
it to God to punish tyrannical rulers. 

42 Wallace-Hadrill 1965 observes that the Carolingian period witnessed a practi- 
cal resistance against kings and emperors, but that the resistance had no intention of 
circumscribing the power of the Christian king. Nelson 1995a: 226-9, however, claims 
that mid-9th century writers striving to articulate the relationship between the king 
and his constituency led to something close to contract theory and right of resistance. 
This, in turn, is related to the notion of the divinely installed secular ruler emerging 
with the Carolingians (King 1995). 

13 “They can, in fact, be admonished, rebuked, and accused by revered and discrete 
men; but those whom Christ has established on earth as king of kings in His place, He 
left to His own judgment to be damned and saved’ (Ammoneri quidem possunt, increpari, 
argui a timoratis et discretis viris; quia quos Christus in terris rex regum vice sua constituit dampnandos 
et salvandos suo iudicio reliquit (Ldl, 2, 459)). Millotat 1989: 99 seems to have missed this 
difference between ‘correction’ and ‘judgement’ since he claims that Sigebert does not 
allow any form of resistance towards a divinely installed secular ruler. 

14 The most comprehensive discussions of the synod are found in the the De ordinando 
pontifice, the polemics of Peter Damian, Gebhard of Salzburg, Peter Crassus, Hesso of 
Reims, and in the Liber de unitate. 

“© Following Stürner 1987: 130, Sigebert, similar to Hugh of Fleury, propagated 
the total submission to the secular ruler and found that bad rulers are a punishment 
from God that has to be endured. 

46 Funkenstein 1938: 15 observes that this passive right of resistance is derived 
from the Old Testament. 
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Hugh of Fleury (1102-1105) comments further on correction and 
also includes a discussion of the right of resistance. He introduces the 
subject by considering the secular ruler who transgresses the bounds of 
his office: ‘Kings who transgress should be punished in such a way that 
the royal dignity is respected and the guilt punished." In the following 
passages, the moral-theological justification is provided, and also the 
form of correction: the royal power is subordinated to the discipline of 
the faith. Although the king is the highest power, he is restricted by the 
Christian faith.'** The correction should not be performed with exces- 
sive pride, but rather with ‘concern and wisdom’.'*” Hugh is careful to 
stress that the ruler should not be detested in spite of being corrected 
(Ldl, 2, 475), before accentuating: ‘Moreover, even kings and princes and 
tyrants, when they no longer obey God and his precepts, usually lose 
their properties, force, power, and other things’. Hugh next accentuates 
that when the head no longer is legitimate and functioning, the whole 
body often rebels.'?' If the ruler acts contrary to God's will, the entire 
spectrum of his subjects—including animals—will turn against him 
(Ldl, 2, 476—7), as seen in the case of the kings of Babylon, Herodes 
and Pilate (Ldl, 2, 477). By distinguishing between the person and the 
powers residing in the office, Hugh foreshadows Robert of Meulen, the 
first writer to justify active resistance to a tyrant.'”” However, Hugh’s 
failure to specify the procedure for correcting a tyrant resulted in a 
similar stalemate to that seen in John of Salisbury's discussion: the 
question remains as to whether a tyrant can legitimately be removed, 
or whether there is no option but to await divine intervention. '? 


147 Porro regibus transgressoribus modi curationum tales sunt adhibendi, ut et maiestas regia in eis 
honoretur, et reatus puniatur censura iusticiae (Ldl, 2, 475). 

“8 Hugh of Flavigny puts forward a similar argument: “They have to remember that 
they are not over the church but inside the church’ (Meminerint se esse non supra ecclesiam, 
sed intra aecclesiam (Hugh, Chronicon, 437). 

19 Sub religionis enim disciplina regia potestas posita est [. ..] Corrigendus tamen est, non cum 
tumore superbiae, sed karitatis affectu sapienterque (Ldl, 2, 475). 

150 Porro ipsi reges et principes atque tyranni, dum Deo subesse et eius praecepta custodire renuunt, 
dominationis sua vim et potestatem plerunque solent amittere . . . (Ldl, 2, 476). 

151 Postquam nempe divino noluit esse subiectus imperio, ipsa etiam corporis sui menbra sibi 
rebellare . . . (Ldl, 2, 476). 

152 Smalley 1973: 53. 

73 There is still no agreement as to how to interpret the discussion in the eighth 
book of the Policraticus. Similar to Hugh of Fleury and other late-period polemicists who 
discuss the right of resistance, John struggles to strike the balance between the theo- 
retical elaboration of tyranny and the practical aspects of the subject (Van Laarhoven 
1984). In relation to this ambivalence, John is quiet on the institutional means available, 
if any, for deposing a tyrannical ruler: whereas in the beginning of the discussion he 


590 CHAPTER SEVEN 


The strongest indicator of the political-theoretical orientation in the 
late-period writings, then, is found in the discussion of correction and 
resistance. Once again, the royal polemicists take the lead, and once 
again the discourse that prevailed in the mid-period is supplemented 
by a new political vocabulary that facilitated a more precise delineation 
of kingship. Resistance as proposed by Bruno, Lampert, and the papal 
chancery were all related to particular historical incidents, the Saxon 
war and the excommunication of the king respectively. Manegold of 
Lautenbach’s contract theory is an exception, since it was intended to 
be a general reflection of kingship.'”' In contrast, the late-period dis- 
cussion is of a general nature, related to organical schemes (Hugh of 
Fleury, Orthodoxa), a notion of the hierarchy of authorities (Sigebert of 
Gembloux), or a specific functional scheme outlining the sources of 
political power (De investitura). This being said, the contributions are 
first and foremost polemical pieces and, although they are more sophis- 
ticated than most of the ‘mirror of princes’ of the early Middle Ages,” 
the weaknesses in the political-theoretical schemes are clearly visible 
when compared to what has been called the ‘first treatise on political 
theory in the Middle Ages’, the Policraticus of John of Salisbury. First, 
the organical scheme, as used by Hugh and the author of Orthodoxa, 1s 
a means of establishing a hierarchical scheme that links the two pow- 
ers in a subordinate (Orthodoxa) or a relatively symmetrical relationship. 
In contrast, John employs the metaphor to depict a secular political 
theory which excludes the religious offices, ^ thus presenting kingship 
as a corporate unity." Second, the overriding concern with Christian 


states that the tyrant ought to be killed, as the discussion progresses John seems to be 
convinced that God will intervene to remove the tyrant (Luscombe 1984). Nederman 
1988a: 378 finds that tyrannicide can be regarded as a viable course of action only 
when the tyrant exercises power over a basically just community. According to Dyson 
2003: 136, John is the first medieval author who offers a defence of tyrannicide. For 
views on the political theory of John, see Kantorowicz 1961; Wieruszowski 1963; 
Brooke 1969; Smalley 1973: 93-108; Duby 1980; Myers 1982; Kerner 1984; Von 
Moos 1984; Struve 1984; Wilks 1984; Nederman 1987, 1989, 1991. Luscombe 1995; 
Southern 2001. 

' See above, 4. Gebhard, Wenrich, Manegold, and Guido: debating the papal 
letter to Hermann of Metz. 

"5 Anton 1968; Meens 1998. Laistner 1957 notes that few writers reflected on the 
nature of human society and that conceptions of power as well as views on the rela- 
tionship between the secular and the sacerdotal powers lacked clarity. For an analysis 
of the mirror of princes from the high and late Middle Ages, see Berges 1952. 

156 Nederman 1987: 212. 

77 According to Post 1964, in the 12th century regnum was seen as an abstraction, 
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unity prevents the polemicists from considering the institutional hier- 
archies and thus also from identifying the precise task of the secular 
power beyond sustaining unity. John uses a physiological rather than an 
anatomic conception of the body politic and is therefore able to elevate 
the ‘common good’ over private interest: the detailed presentation 
of the different functions of the secular offices 1s thus a result of this 
anatomic conception, ? which demonstrates a grasp of the diversified 
corporate society of the twelfth century? As a result, the polemical 
writers generally lack an 1dea of individual liberty which transcends 
the confines of the Gregorian notion of the libertas ecclesiae. John, 
however, defines ‘individual liberty’ not only negatively, but also as 
having a positive function in establishing the limits in defining good 
government.'?' In sum, the late-period writers take the first steps on 
the road from the *God-centred kingship’ to the ‘law-centred kingship’ 
of John of Salisbury.'? 


a corporate universitas regni which is intimately linked to its members. Duby 1980 notes 
that John realised the implications of the Gelasian duality. The author used the body 
metaphor because the court was considered the central organ. This gave an explana- 
ton of the dynamics of power in relation to the interaction between the different 
departments in the state. 

158 The theory lacks formal institutional mechanisms for the expression and discussion 
of individual judgement in relation to the common good. This aspect is first clearly 
articulated by Marsiglio of Padua (Nedermann 1992, 1995). 

79 Whereas the anatomic approach stresses the diversity and uniqueness of the 
parts, the physiological approach focuses on the body as a coherent unit where all 
members perform according to a shared principle (Nederman 1987: 215). John also 
specifies four interrelationships between the two realms, resulting in a more flexible 
approach to the relationship than that offered by the propagandists of the Investiture 
Contest (Nederman 1991b). 

10 Gregory took the transcendental and Paulinian notion of libertas to mean the 
unconditional subordination to Christ and his vicar in Rome (Szabó-Bechstein 1991: 
149). See also Schieffer 1991b. This view on ‘freedom’ is related to the view on the 
primitive church (Olson 1969). For further references, see Cowdrey 1998a: 537-9. 

1?! Nederman 1986 suggests that John's idea of liberty is derived from Aristotle, 
thus foreshadowing later developments. On the diffusion of Aristotelian ideas in the 
high Middle Ages, see Nederman 1989, 1989/1990. 

12 The Policraticus is the main example of the transfer from the *Christ-centred 
kingship’ (Norman anonymous) to the ‘law-centred kingship’ characterised by a strong 
focus on legality, mainly derived from Roman law. The ‘Christ-centred kingship’ was 
undermined by the Investiture Contest, dogmatic theology, and the development of 
the canon-law science (Kantorowicz 1957). Post 1964 calls it a treatise of the ‘reason 
of state’, but claims that it does not present a ‘modern secular naturalism’, as nature 
and reason are seen as divinely instituted. 
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8. Contemporary history addressed 


The legal argument of the De investitura was concerned with construct- 
ing the translatio notion and by situating the Frankish kings within an 
autonomous secular sphere derived from the political structures of 
late imperial Rome. The historical argument contributed an empirical 
dimension, but only included Carolingian and post-Carolingian history. 
The last part of the treatise provides the last link in the historical chain 
by connecting the Carolingian continuation of the Roman Empire 
with the Ottonian and Salian rulers. The author introduces a subject 
that was widely discussed in the mid-period—the papal election—by 
remarking that 


when a split develops due to the election of a bishop or to the communion 
of the citizen, the peace can only be restored by the Greek emperor, as 
long as the empire existed, or through the Frankish emperor, to whom 
the Roman Empire was transferred.!® 


In the next passage, Popes Agapitus I, John I, Stephen I, and Leo 
III are mentioned to exemplify that the Roman bishop is held by 
the Frankish emperors in higher reverence than the Greek rulers (/£, 
592-4). The Greek Emperor Honorius is then mentioned as the person 
responsible for a schism in which the clerics and people, because of 
the forced election, replaced Boniface I with anti-pope Eulalius, and 
later reinstated Boniface (/E, 594). The second example, taken from 
the Chronica of Sigebert of Gembloux (a. 963), discusses the role of 
Emperor Otto I in the papal schism of 963. The anonymous writer 
describes the emperor's contribution to the canonical deposition of 
Pope John XII before considering the subsequent ordination of Leo 
VIII. According to the author, when the emperor had returned home, 
the Romans enthroned Benedict V, thereby forcing Otto to return and 
to compel the Romans to reinstate Leo (ZE, 594). The last historical 
example revolves around the deposition of Pope Benedict IX who was 
found guilty of simony and canonically deposed by King Henry III, 
‘the son of Conrad'.'** After the deposition, Henry instated Suidger of 
Bamberg as Pope Clement II, ‘and by him King Henry was blessed as 


13... quando orta fuit divisio in electione pontificum vel in communione civium, non est pax 
restituta nisi per Grecos imperatores, quamdiu imperium ibi fuit, vel per Francos imperatores, ex quo 
imperium Romanorum datum est eis (LE, 592). 

16t The author supplements the information in Sigebert's Chronica by stressing the 
continuity between Henry HI and the Ottonian emperor —adding the phrase ‘the 
son of Conrad’. 
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emperor, and the Romans swore that they would not elect a new pope 
without the consent of him or his successors." 

Asin the previous historical sections, the author's reliance on the Chronica 
contributes to the objective annalisüc style. The deductive approach 
that links the theoretical and historical arguments resembles that of the 
Dicta cuiusdam which addresses the right to correct in relation to the 
papal election (Zdl, 1, 456-60). 9 Consequently, the anonymous writer’s 
approach to history 1s hardly autonomous, and the function of the argu- 
ment is to complete the historical narrative structured by the translatio 
notion, rather than to provide empirical confirmation of the secular 
ruler's right to correct. Hence, the author closes the treatise by return- 
ing to the initial scheme, providing the necessary information to ensure 
the continuity of the political structures inherent in the translatio notion 
from the Carolingian period to the Ottonian and Salian periods. 

Argumentatively, the historical function of the Frankish emperor 
as conflict solver justifies the transfer of the Roman Empire from the 
Greeks to the Franks. Thus, the failure to ensure the security of the 
papacy is inherent in the view of the ‘defender of the church’, comple- 
menting the outline of the translatio notion from the Greeks that 
refrained from addressing the papal election in particular. Furthermore, 
the author’s addition to the Chronica also completes an argument that 
originally stemmed from the Decretum Hadriani, regarding the right of 
the emperor to confirm the election of a new pope. The continuity 
between the late Carolingian confirmation and the Salian rulers is first 
invoked by the reaffirmation of the Roman patriciate by Pope Clem- 
ent, and thereafter transferred to King Henry V by adding the phrase 
‘his successors’. Hence, the argument of the last section provides for 
the continuity of the translatio notion on two different levels, one of 
which is theoretical and simply confirms the patriciate. The function 
of the ‘defender of the church’ inherent in the scheme is confirmed 
by demonstrating the practical necessity of the secular ruler in church 
schisms, and thereby also confirming the patriciate from an empirical 
perspective. In a wider perspective, the author’s historical reference to 
the right of the secular ruler not only to take part in the papal election 


165 


... et ab eo rex Heinricus in imperatorem benedictus est, iurantibus Romanis se 
sine eius consensu eiusque successorum numquam papam electuros (IE, 594). 

166 The author stops short of adapting the more sophisticated contextualised 
mid-period approaches used by Guido of Osnabrück and the author of the Liber de 
unitate. 
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as initially suggested by the Decretum Hadriani, but to act as conflict solver 
in cases of papal schism as well establishes, perhaps unintentionally, the 
emperor as the caput populi, the judge. ‘Thus, a corrective body that has 
a mandate to ‘correct the highest bishop’ who is guilty of ‘hypocrisy, 
avarice and cupidity’ has been provided, foreshadowing the theocratic 
political theory of the later Middle Ages. 

As mentioned, previous scholarship has on the whole lauded the 
author's historical consciousness, particularly the translatio notion and 
the variety of historical evidence. Compared to other late-period 
polemicists, this praise is well deserved. Notwithstanding the progress 
made by these writers in political-theoretical reasoning, their approach 
to history still does not measure up to the mid-period investigations of 
Guido of Osnabrück and the author of the Liber de unitate. Sigebert of 
Gembloux, in putting up a hypothetical defence of Pope Paschal I, 
employs history in a purely demonstrative fashion: ‘If someone says on 
the pope’s behalf that the church in which an excommunicate bishop 
dwells should rightly be destroyed, let him hear an example in which 
case answers case and person answers person.’'” The example, taken 
from John the Deacon's Vita of Gregory, ? describes Pope Gregory Ps 
refusal to take military action against Maximus, a usurper of the bish- 
opric of Salonita (Ldl, 1, 455). From the historical example, Sigebert 
derives two points by analogy. The first 1s presented as a rhetorical 
question: "Therefore, since the case of Cambrai is similar to the case 
of Salonita, why does the judgement of the Roman Church use a dis- 
similar way of thinking in a similar case?" ? The second refers back to 
an earlier discussion of the mandate to punish and the notion of the 
functional difference between the two swords.!”° 


167 Si quis pro apostolico dicat merito depopulandam esse aecclesiam, cui incubat excomminicatus 
episcopus, audiat exemplum, in quo causa causae et persona personae respondet (Ldl, 2, 455). 

168 John the Deacon, Sanci Gregori magni vita, chs. 9-13. 

169 Cum ergo Salonitanae causae similis sit causa Cameracensis, cur censura Romanae aecclesiae in 
simili causa utitur dissimili sententia? (Ldl, 2, 455). For an analysis of the case of Cambrai, 
see Resnick 1997. 

' “But afflicted by evils, the people of Cambrai cry out to Lord Paschal, just as 
the children of Israel, when afflicted, call out to Moses: “Let God see and judge; for 
you have made our smell fetid in the nostrils of Pharaoh, and you have offered him a 
sword so that he may kill us [ Ex. 5.21]”’ (At Cameracenses afflicti malis clamant ad dominum 
papam Paschalem, sicut filii Israel afflicti malis clamant ad Moysen: Videat Deus et iudicet; 
quoniam fetere fecisti odorem nostrum coram Pharaone et praebuisti et gladium, ut 
occideret nos (Ldl, 2, 456)). 
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Hugh of Fleury's approach to history in the first book of his Tractatus is 
deductive, largely because the examples only serve to illustrate political- 
theoretical points. ‘The second book, however, shows glimpses of a more 
autonomous use of history, albeit dependent on the political-theoretical 
scheme from the first book. Constantine is used as an example without 
considering the ambivalence of the case, and a similar demonstrative 
use of history is also characteristic of the description of the relationship 
between the two powers from the time of the early Frankish rulers to 
King Henry III. Pippin, Charlemagne, Henry II, and Henry III are all 
seen, as well as Constantine, as the ideal-type of the rex iustus (Ldl, 2, 
488).'”' According to Hugh, the religious zeal shown by these secular 
rulers led to a harmonious relationship between the two powers (Ldi, 2, 
488). A basically annalistic approach to history dominates the historical 
discussion of papal schisms."? A comparison with the author of the 
Dicta cuiusdam, who also cites two of these examples, reveals that Hugh’s 
presentation is markedly more objective and avoids the question of 
the subordination of the sacerdotal power. Like the author of the De 
investitura, Hugh also relies heavily on a contemporary chronicle as a 
historical source, the Chronicon of Hugh of Flavigny. This is bound to 
cause problems since the examples in the Chronicon are consistent with 
those employed by the papal chancery. The Fleury monk thus seems to 
lack knowledge of the forceful critique levelled at the historical exam- 
ples in the letter to Hermann, particularly with regard to the case 
of Ambrose of Milan.'? Thus, Hugh does not check the veracity of 
the recorded historical examples against other historical sources. On 
occasion, however, the use of the Chronicon forces Hugh to approach 
the historical past in a more critical fashion, as exemplified by the con- 
ceptualisation of Emperor Maurice’s relationship to Pope Gregory I: 
a cut-and-paste technique 1s used to eliminate the partisan view that 


7! Goetz 1999: 383 remarks that the author's reference to Charlemagne as ‘French’ 
attests to an early Frankish national consciousness. Smalley 1974 also underlines the 
translatio from Charlemagne to the ‘French’. 

172 [n order to prove that ‘the task of the king consists in reconciling dissenting bishops’, 
Hugh refers to three papal schisms in which the secular ruler was pivotal in reinstating 
Christian unity. The three historical incidents are the schism between the Popes Sixtus 
and Basso, solved by Emperor Valentinian, the conflict during the reign of Emperor 
Theodoric between the Popes Symmachus and Laurentius, and finally the active involve- 
ment of Emperor Otto in the enthronement of Pope Benedict (Zal, 2, 490-1). 

13 Hugh draws on historical examples from the Old Testament (the Apostle Nathan 
excommunicated King David) and more recent history (Bishop Ambrose of Milan 
excommunicated Emperor Theodosius; Germanus of Paris excommunicated Aribert, 
king of the Franks) (Zdl, 2, 487). 
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permeated the Chronicon. While the passage in the Chronicon compares 
Gregory VII and Gregory I, stressing the similarities between the 
two,"* Hugh disregards Gregory VII and concentrates solely on the 
description of Gregory I.'” However, the contextualising approach is 
more prominent when the Chronicon 1s no longer the source, and when 
forced to address the issue of correction of the pope from the papal 
letter to Hermann of Metz: ‘And when they consent to what is forbid- 
den, those who contend [these things] should be censored: “We should 
not be judged by anyone, and we are posited above other powers." "7 
Hugh's approach consists of interpreting the biblical passage Matt. 
16.18-19, which refers to the granting of the power to bind and to 
loose to St Peter (Zdl, 2, 491). The papal interpretation of the passage 
subordinated the secular power to the sacerdotal by attributing different 
ontological foundations to the two powers since 'kings do not originate 
from God'. Hugh, however, interprets the passage in relation to the 
Lord's correction of the Apostle Paul. (Zd/, 2, 490-1): 


Hence, if such a great apostle, hindered by the weakness of the flesh, 
1s found to be in the need of correction, how much more should he be 
corrected, whose heart is swollen, and who has astonished eyes, as if 
imagining great things. 


Hugh's reply, then, counters the papal argument by contextualising 
the historical relationship between the Lord and the apostles. Paul is, 
although an apostle, still a human being and as such is in need of correc- 
tion. By presenüng Paul as an exemplum, Hugh universalises correction. 
In short, in spite of the fundamental rehance on the political-theoretical 
scheme in this case as well, ? Hugh’s historical discussion is one of the 
few efforts made to question the papal potestas.” 


174 His ergo interim sepositis beati beati patris Gregorii VII. Romanae ecclesiae pontificis, magni illius 
Gregorii, cutus hodie flores eloquii in ecclesia redolent, umvoci et aequivoct (Hugh, Chronicon, 422). 

' The ‘autonomy’ of the historical example of Gregory—noticed by Ziese 1972: 
158—1s consequently a result of the interpretive approach of Hugh. 

16 et dum illicita committunt, reprehensoribus suis dicere solent: ‘Nos a nemine debemus iudicari, 
et sub nullius sumus positi potestate? . . . (Ldl, 2, 490). 

77. Ergo si tantus apostolus, carnis infirmitate praepeditus, reprehensibilis inventus est, quanto magis 
ille veprehensibilis est, cutus cor tumet, et quasi magna cogitans attonitos habet oculos? (Ldl, 2, 491). 

'8 In establishing the criteria for legitimate correction, in addition to the exemplum of 
Paul, Hugh also addresses the proper behaviour in the spiritual office. Hence, the depend- 
ence on the first book is not only evident from the necessity of the moral-philosophical 
conception of sin, the theological notion of God as the final judge, and the ideal-typical 
criteria for behaviour in office, but also from the establishment of the synod as the 
institutional arena for the correction of a bishop that has transgressed the office. 

179 Guido of Osnabruck, in treating the excommunication of King Henry from a 
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The Orthodoxa defensio imperialis is also ambivalent when it comes to 
the use of history. The reinterpretation of the donation of Constantine 
displayed the writer’s ability to contextualise the historical incident, 
and the approach to biblical history hints at an analytical distinction 
between different periods.'*° According to the author, loyalty should 
be upheld even to a bad ruler (Ldl, 2, 540), and he outlines no less 
than nine historical examples from a variety of sources including Cas- 
siodorius,'*' the vita of Ambrose of Milan, the history of Rufinus and 
the Liber Pontificalis. These examples are dispersed in time and place, 
and include Bishop Basilius, Emperor Valentinian, Bishop Ambrose of 
Milan and Emperor Theodosius, Emperor Eugenius, Bishop Hilarius of 
Poitiers and Emperor Constantine, Gregory bishop of Constantinople, 
John Chrysostomus, and Pope Gregory II (Zdl, 2, 540—541). To the Farfa 
monk, these examples display the importance of ‘concord, peace, and 
patience’.'” Thus, the historical examples warn against transgressing the 
boundaries established by the fathers (Ldl, 2, 540). History is also used 
to exemplify correction: because the ruler is the head of the corpus, 
God can remove the head, as in the case of Herodes. Nevertheless, 
the approach to history is far from the critical approaches of the mid- 
period which were characterised by extensive historical contextualisation. 
The deductive approach, in combination with an annalistic literary 
style, resembles the approach employed in the Dicta cuiusdam, although 
the author should receive credit for the relative abundance of sources 
on secular history. The examples from the Old Testament have been 
reiterated in the mid-period polemics, and it is only in quantitative 
terms that the discussion diverges from Peter Damian’s use of Saul and 
David in order to establish the concept of ‘non-resistance’. 


historical perspective, questions the papal power to excommunicate a king. The only 
systemmatic approach to the question is in the Liber de unitate, reinterpreting the conces- 
sion (Matt. 16.18-19) as being given to the episcopacy and not to the pope. 

'80 Ancient and more recent history report on good and bad rulers, but does not 
condem them (Ldi, 2, 540). 

'8! Beulertz 1994 claims that the author only displays an indirect approach to the 
example from the letter to Hermann: by referring to Cassiodorius, he stresses the need 
for compliance and then presents more examples. 

182 Preterea. sunt et multa sanctorum patrum dicta et gesta, concordiam, pacem et pacientiam voce et 
actu indubitanter proclamantia . . . (Ldl, 2, 541). Goetz 1987 underlines correctly the extent 
to which the historical argument depends on the outline of the line of popes obedient 
to the secular power, Pope Gregory I in particular. 

183 Qui vero malorum adversa principum substinere nequit, si de capitis est membris, exemplum sequi- 


tur Christi, qui impium. Herodem fugit et a [udeis se lapidare volentibus abscondit (Ldl, 2, 541). 
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Turning briefly to the papal writers’ approach to history, the impres- 
sion given is largely the same. Bruno of Segni does not employ histori- 
cal arguments in the propagandistic campaign of 1111 regarding the 
pravilege. Placidus of Nonantula is one of the relatively few papal writers 
who considers the historical examples in the papal letter to Hermann 
of Metz, but he simply reiterates the papal understanding (Ld, 2, 609). 
A more autonomous use of these historical examples is found in the 
Disputatio vel defensio Paschalis papae. After having outlined the historical 
examples included in the papal letter,'?* three more cases are added. The 
author refers to the excommunication of King Lothar II by Archbishop 
Audorentius because of his divorce and remarriage,'” the excommunica- 
tion of King Sigismund by Archbishop Avitus of Vienna and his father 
because of supporting the incestuous marriage of one of his knights, ^? 
and the excommunication of King Philip of France by Urban II due 
to his remarriage.'*’ The papal historical examples are thereby contex- 
tualised anew. Furthermore, the author takes up the debate regarding 
whether a secular ruler can suffer anathema, and with reference to the 
question of remarriage and consent to an illicit marriage, enlarges the 
range of grounds on which a secular ruler can suffer an anathema. ‘This 
being said, the uncritical adaptation of the examples probably indicates 
that the author was unaware of the historical criticism directed at the 
papal attempt to justify the excommunication historically. 

In conclusion, the late-period royalist writers seem to sacrifice history 
in favour of political theory. The papal polemicists, on the other hand, 
are just as uncomfortable with history as their mid-period predecessors. 
While history was part of the polemics from the very start, the point of 
departure for the mid-period discussion was the papal letter to Hermann 


18 The cases are: Emperor Arcadius for consenting to the expulsion of St John 


Chrysostomus, King Childeric for not being equal to the office, and Emperor Theodosius 
the Great ‘for a fault which did not seem to other prelates so very grave’ (Ldl, 2, 664). 
Servatius 1979: 295 criticises the incomplete use of the examples. 

18 Et domnus Audorentius archiepiscopus, sedis apostolicae vicarius, Lotharium regem, qui uxo- 
rem suam Theobergam dimiserat et Waldradam scortum. duxerat, publice excommunicavit (Ldl, 2, 
664—5). 

186 Domnus quoque Avitus Viennensis archiepiscopus cum fratre suo glorioso Apollinari Valentino 
regem. Sigismundum, quia cuiusdam. sui militis Stephani incestas nuptias defendere nitebatur, publice 
excommunicaverunt (Ldl, 2, 665). The author is wrong because they were not excom- 
municated. 

187 Nunquid nostris diebus papa Urbanus Philippum regem Francorum, qui uxorem suam dimiserat 
et aliam duxerat, non excommunicavit? (Ldl, 2, 665). 
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of Metz. The faith of the historical examples cited in the letter, seldom 
referred to by papal writers and severely criticised by royalist polemicists, 
dealt a serious blow to the use of history by those defending the papal 
cause. Consequently, the ‘logic of public debate’ failed to develop, which 
explains the demonstrative rather than argumentative use of history 
by both papal and royal polemicists: lacking a debating partner or a 
textual epistemology on par with the letter to Hermann, the royalist 
writers were content to simply repeat the commonsense arguments and 
examples of the early- and mid-periods. Among these efforts, however, 
the De investitura 1s by far the most historical. 


Conclusion 


In conclusion, a brief look at some of the facets of the political theory 
of the Staufer period may provide an interesting perspective. Basically, 
it included: (1) the divine mandate of the Salian tradition; (2) a clear 
conceptualisation of the election of the emperor; (3) the concept of 
the national manifested in a defined relationship between the ruler and 
the ruled, resulting from the clash between a Frankish tradition and the 
Roman notion of the emperor; (4) an imperial title liberated from papal 
influence.'? Of course, the national element was dominated by tribal- 
national connotations. The political theory of the De investitura includes 
all of these aspects to a greater or lesser degree. The divine mandate is 
implicit in the ontological argument for the royal power, and also in the 
historical argument dividing world history in three periods, the third 
and contemporary period characterised by pious secular rulers acting 
as patrons of the church. The second point, however, 1s less well elabo- 
rated, and basically amounts to simply adopting the Roman idea that 
the secular ruler is created through an election by the people. In rela- 
tion to the third point, the Roman notion of the people as a source of 
power is coupled with the ‘tribal-national’ element from the Carolingian 
period and manifested in the caput populi argument. This being said, 
this tribal-national element is far from the national arguments of the 
struggle between Filip and Boniface in the fourteenth century.!® With 


'88 Koch 1972: 191-3. See also Stengel 1939. 
189 A number of the royal publicists referred to France and the Frankish people in 
order to defend the autonomy of the kingdom from papal and imperial claims. See 
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regard to the last point—an imperial title free of papal influence—this 
is basically a result of the points just mentioned; all three points are 
related to the effort to establish an autonomous secular sphere. 
Compared to the *Kaisergedankens' in the Carolingian period, 
the Investiture Contest spurred a discussion which resulted in innova- 
tive ways of conceptualising imperial power vis-à-vis the sacerdotal.'*! 
The use of the translatio notion, the discussion of papal infallibility, the 
view on investiture, the caput populi argument, and the development of 
political theory as a side effect of these other concerns, all have one 
thing in common: the inductive approach. Thus, the encounter with 
the deductive hierocratic theme has reached a new level at which the 
interpretive approach is guided by a methodical awareness. Now, the De 
investitura is not a systematic treatise of political theory comparable to 
John of Salisbury’s Policraticus. However, John’s treatise is an exception, 
and the De investitura compares easily to other writings of political theory 
in the twelfth century—such as those of Richard FitzNigel,'” Walter 
Map,'” Hugh of St Victor,'”* and Bernard of Clairvaux.' It is only 
with the scholastic treatises’ emergence in the wake of the struggle 
between Philip and Boniface in the fourteenth century that a new and 
systemmatic way of writing political theory appears.'*? In this respect, it 


for instance the De potestate regia et papali of John of Paris, and the anonymous treatises 
Quaestio de Potestate Papae and Disputatio inter clericum et militem. For different perspectives 
on the uses of the notion of pro patria, see Kantorowicz 1957; Renna 1973. 

19 Löwe 1958. 

191 See also above, 5. Peter Crassus and the legal renaissance of the eleventh century 
(c. 1080-1084). 

192 Strictly speaking, Richard FitzNigel’s Dialogus de Scaccario is not a work of politi- 
cal theory, but a dialogue addressing the form and function of the English exchequer. 
However, in the midst of detailed presentations of the different departments and their 
functions, Richard puts forward political-theoretical conceptions as well as their practi- 
cal administrative correlate. 

8 Walter Map, De nugis curialium is a strange kind of work, often regarded as a 
‘mirror of princes’. The author leaps from one subject to another, of which only a 
few 1s of a political-theoretical nature. 

' Hugh of St Victor, De sacramentis christianae fidei, PL, 176. Similar to many of the 
polemics of the Investiture Contest, only part of Hugh's work deals with political- 
theoretical matters. For an analysis of Hugh's political thought, see Ehlers 1973. 

' Of his volumous writings, Bernard of Clairvaux deals most explicitly with 
political-theoretical subjects in the De consideratione. On Bernard, see Chodorow 1972: 
222—8, 245-6; Kennan 1967. 

196 Miethke 2000: 55: ‘Es ist... keine Zufall, daß im Pontifikat Bonifaz VIII. sich 
eine radikale Wende in der Geschichte der politischen Theorie abzeichnet.’ 
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became the task of the political theory of the later Middle Ages—Mar- 
silius of Padua in particular—to fill a theoretical vacuum.” 

In the contemporary context, it is not difficult to agree with the view 
that the De investitura is seeking a compromise.?? Similarly, the focus 
on a formal approach that altercates between practical evaluations 
and dialectical reasoning is also right on the mark.'” Hopefully, this 
investigation has not only clarified the argumentative structure, but 
also revealed the extent to which the De investitura reflects a particular 
discourse prevalent in the mid-period writings; a discourse which was 
heavily indebted to the public-sphere formations of the period and the 
‘logic of public debate’. 


197 For analyses of Marsilius’ political theory, see Skinner 1980a: 49-65; Ullmann 
1980; Black 1984: 86-95; Blythe 1992: 193—202; Nederman 1995; Canning 1999; 
Dyson 2003: 227-64. 

18 Waas 1967: 41-2 describes the tract as reflecting an attempt to invoke compro- 
mise, and stresses particularly the conscious use of falsifications on part of the royal 
chancery. 

19 Beumann 1976: 100. 


CHAPTER EIGHT 


THE PUBLIC DEBATE ON THE 
INVESTITURE QUESTION (1058-1122) 


Introduction 


Although entitled the ‘Investiture Contest’, the issue of investiture was 
actually a topic of controversy only in the early and late parts of the 
Contest.! Brooke once remarked that ‘one contest ended in 1106 and 
another, a different one, began.? Overshadowed by other reforming issues 
such as the battle against simony and married priests on the one hand, 
and suffering from the fierce struggle between the king and the pope 
regarding the issue of excommunication on the other, the question of 
investiture only emerged with force in the late period (1099-1122). Why 
was this? The freedom of the church was conceptualised early on in 
terms of independence from the imperial church system, so the investi- 
ture arrangement was perhaps the most important legal means for 
keeping the church within secular confines.’ Simony was acknowledged 
as being encouraged by the investiture arrangement early in the debate. 
Still, it took half a century of public discussion before the question 
was addressed in any great detail. A chronological overview serves to 
illustrate this point. 

Humbert of Silva-Candida (c. 1058) was the only early writer to 
directly address the question of investiture. In the mid-period, investiture 
was only a secondary issue in the writings of Wenrich of Trier (c. 1080), 
Manegold of Lautenbach (c. 1084), Anselm of Lucca (c. 1084), Guido 
of Ferrara (c. 1086), and Deusdedit (1097). The exceptions to this general 
lack of interest are the writings of Ivo of Chartres, who produced an 
early solution to the problem (1097), and the false investiture privileges 


! See Schieffer 1981: 5-6. 

? Brooke 1939: 5. 

* The idea of a unified Ottonian-Salian imperial church system has been widely 
attacked in recent years: it was no institutionalised system in the technical sense, and 
the cooperation was not limited to the Ottonian and Salian dynasties. See above, 1. 
The structural changes in the public sphere during the Investiture Contest. 
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that may have been produced by the royal chancery in the mid-1080s. 
In addition to Ivo, it is usually Guido who has been credited with ini- 
tiating a new approach to the question, since he laid the foundation 
for the legal approach in the late-period discussions involving Sigebert 
of Gembloux (1103), Hugh of Fleury (1102-1105), the De investitura 
episcoporum (1109), Rangerius of Lucca (1110), the Orthodoxa defensio 
imperialis (1111), Bruno of Segni (1111), Placidus of Nonantula (1111), 
the Disputatio vel defensio Paschalis papae (c. 1116), Geoffrey of Vendóme 
(1119), and Hesso of Reims (1119). 

Previous scholarship has offered quite a few tentative answers to why 
this was so. According to one view, the prohibition of lay investiture 
at the Roman synod in 1078 is the key, the ramifications of this only 
becoming apparent in the late period. Another view considers the 
late-period discussion to be a result of a pressing need to resolve the 
schism which had shaken the very foundations of Christianity for half a 
century. Thus, the question of investiture 1s thought to have re-emerged 
as the central issue in the late period because of its implications for the 
relationship between the two powers involved in the struggle. My own 
tentative answer shifts the focus to the growth in public discussion 
in the mid-period: in short, the discussion of the late period can be 
explained in terms of the transposition of the meta-theoretical aim of 
conflict solution into a discourse in which textualisation and intellectu- 
alisation led to an approach characterised by legal-formal abstraction. 
Nevertheless, this explanation does not rule out the importance of the 
stricter papal policy towards lay investiture in the 1080s, and the felt 
need for reconciliation in the period of transition in the 1090s. What 
it offers, however, is an opportunity to address not only the process of 
public-sphere formation and the effectuation of the ‘logic of public 
debate’ over a period of close to a century, but also to investigate the 
real effects of the public discussion. 


l. The early- and mid-period discussions 


The early-period discussion was heavily circumscribed by the question 
of simony (Guido of Arezzo, Peter Damian). Not even the only writer 
to consider systematically the relationship of the church to the secular 
power, the author of the De ordinando pontifice, took the time to discuss 
investiture. Perhaps this 1s not surprising since the official position with 
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regard to lay investiture prior to the papacy of Leo IX was characterised 
by compliance at best.* Not even the important reform synods in Reims 
1049, Rome 1059,° Tours 1060, and Rome 1063 bothered to issue a 
general prohibition of investiture.° This acceptance of lay investiture is 
also evident in the vita of bishops in the Ottonian and Salian periods, 
the authors of which never questioned laymen’s participation in the 
ordination.’ Berengar of Tours raised the question of lay investiture, 
but never discussed it in detail.? This being said, the later discussion was 
to rely heavily on the early views of Humbert of Silva-Candida.? The 
cardinal draws attention both to the present situation, in which secular 
rulers invest bishops, and to the canonical rule designating the election 
of the bishop to the clergy and the people and to the confirmation of 
this to the metropolitan (dl, 1, 205). According to Humbert, investiture 
is a spiritual act, as signified by the staff and the ring, and this sym- 
bolic aspect is the central element in the consecration;" thus, bishops 
invested by laymen are not bishops." Although investiture is defined 
as a purely spiritual act, the granting of church possessions (secularia) 1s 


* Benson 1968 is probably correct when claiming that until the late 1050s the 
implications of the terminology were not understood, resulting in the fact that only a 
few took the time to reflect upon the matter. 

° For a discussion of the prohibition of 1059, see Schieffer 1981: 50-84. 

^ Beulertz 1991: 29 notes that what in previous scholarship had been considered 
prohibitions usually were stricter regulations concerning canonical elections. 

7 See Schütte 1998. Erkens 1998: 30 also underlines the extent to which royal 
participation was accepted in the early Middle Ages. Haarlander 2000: 311, 359 
investigates the via of bishops in the Ottonian and Salian period and concludes that 
only few authors had a marked anti-royal attitude. Moreover, no author questioned 
the royal service. Between 800 and 1000 bishops came to their office via service in the 
royal chapel ( Jaeger 1983: 292). 

* See Macdonald 1977: 168-9. 

? Peter Damian presented a less rigorist view on investiture than Humbert, dis- 
tinguishing between the Roman Church where lay influence is totally forbidden and 
regional churches where lay investiture 1s denounced but not announced as a heresy. For 
views on Humbert's notion of investiture, see Becker 1955: 43; Benson 1968. Schieffer 
1981: 37-44 claims that although only Placidus of Nonantula refers to Humbert, his 
notion of investiture nevertheless was the basis for the practical effectuation of the 
Gregorian reform papacy. 

10 The papal insignia were not originally connected with the episcopal dignity 
(Salmon 1960: 57-8). Whereas the symbolism was widespread in the 11th and 12 th 
centuries, the increasing juridification of church life from 1150 and onwards meant that 
the surrender of ring and staff came to seem inappropriate (Reuter 2001b: 209). 

! Quapropter saeculariter potentes, ne potenter tormenta patiantur, inter alia ecclesiastica sacramenta 
caveant anulis et virgis ecclesiasticis quemlibet insignire, scientes hoc non sui officit, sed sacerdotum 


esse (Ldl, 1, 217). 
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part of this act: the honour of the bishop resides in the office, which 
justifies the possessions, and the office and the possession are therefore 
indissolubly linked.'? 

The new phase of the struggle that commenced with the clash 
between King Henry IV and Pope Gregory VII, resulted in the first 
general prohibition of lay investiture at the Roman synod in 10798;? 
this did not, however, alter the terms of the discussion in any signifi- 
cant way. Not only was the question receiving little attention,” but 
the discussion was too caught up in a predominantly moral-theological 
discourse to allow for the abstract conceptualisation of the question, 
independent of the focus on Pope Gregory VII in person.'^ In addi- 
tion, the Gregorian position never offered an alternative arrangement 
to that based on lay investiture and thus lacked realism." On the royal 
side, Wenrich of Trier (c. 1080), after presenting the traditional cus- 
tom argument for lay investiture, calls the proposed arrangement an 
innovation that, although not entirely senseless, was motivated by the 
pope's hatred of the emperor rather than any religious zeal.? Argu- 


7 Quae licentia benedictio est episcopalis tanquam privilegium possessionis [. ..] Sic episcopalis 
dignitas potius possessionem, quam possessio episcopalem dignitatem. sibi vendicat (Ldl, 1, 200). 

5 ©. we have decreed that none of the clergy may receive investiture of a bish- 
opric, abbey, or church from the hand of an emperor or king or any lay person, man 
or woman’ (... decernimus, ut nullus clericorum investituram episcopatus vel abbatie vel ecclesie 
de manu imperatoris vel regis vel alicutus laice persone, viri vel femine, suscipiat (Reg 6, 5b, 403)). 
The most extensive analysis of the prohibition of lay investiture is Schieffer 1981: 
152-76. Later research has largely confirmed Schieffer's conclusion: the first general 
prohibition was issued at the Roman synod of 1078; see Hilpert 1987; Beulertz 1991; 
Engelberger 1997, 1998. Beulertz 1991: 104 claims that the prohibition did not have 
any immediate impact. Blumenthal 2001: 178 is of a different opinion, arguing that 
the ruling of 1075 might have been a general prohibition. 

1 The ruling from 1078 is referred to by Manegold of Lautenbach (Zdl, 1, 400), 
Hugh of Fleury (Zal, 2, 490), and Placidus of Nonantula (Ldl, 2, 590), while the renewal 
at the Eastern synod of 1080 is only addressed by Deusdedit (Zdl, 2, 315). 

5 Blumenthal 1988b: 164 remarks that the differentiation between temporalities 
and spiritualities was applied in practice by the followers of anti-king Rudolf of 
Rheinfelden. In outlining the investiture of Bishop Wigold of Augsburg, the followers 
state that the proceeding confirmed to the papal decree of 1078: after the archbishop 
of Mainz had handed Wigold ring and crosier, Rudolf invested him with the eccle- 
siastical properties. 

'© Schieffer 1981: 184 observes quite correctly that the earliest polemicists did not 
conceptualise the question of investiture in terms of the struggle between the sacerdotal 
and the secular powers. 

"7 Benson 1968: 281-2; Tellenbach 1993: 264—5. 

'8 “Every opinion that is heard regarding the church possessions [aecclesiasticis beneficiis] 
calling for liberation from every right on the part of the laity [secularium ture] through 
its perpetual immunity contains a certain portion of reason. This also relates to the 
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ing against Wenrich, Manegold of Lautenbach (c. 1084) reiterates the 
Humbertine position, stressing the importance of the canonical election. 
The symbolic aspect of the arrangement, the ring and the staff as the 
symbol of the bishopric, is also addressed (Zdl, 1, 399-401). Manegold 
distinguishes between the temporalities and the spiritualities, but moves 
beyond Humbert’s orthodoxy since he also distinguishes between the 
regalia and other types of church property.'? Manegold claims that the 
investiture is the decisive act, which is in accordance with the view that 
the investiture is a sacrament.? 

Apart from the ‘false investiture privileges’?! and a short note in 
Anselm of Lucca’s invective against anti-pope Guibert of Ravenna (1084) 
(Ldl, 1, 526), it is left to Guido of Ferrara to clarify the notion of inves- 
titure.” Writing in around 1086, Guido changes the very nature of the 
discussion by shifting the focus from the custom argument based on the 
‘Eigenkirchenrecht’, to a focus on the content that distinguishes between 
the spiritual and the secular aspects of the act of investiture.” The argu- 
ment—found in the discussion of the legitimacy of anti-pope Guibert 
at the end of the second book of the De scismate Hildebrandi—starts by 
referring to St Ambrose’s interpretation of the biblical passage ‘render 
to God what belongs to God, and to Caesar what belongs to Caesar’ 
(Matt. 22.21): “To the emperor the palatinate pertains, and to priests the 
church.”** Guido concludes that neither Ambrose nor Gelasius denies 


1 


bishop who is in no way to be installed in the bishopric by the hand of the prince 
[manu principis], although the innovatory character of the case at first glance attests to 
hostility. If only it had not been introduced at such a moment, been promoted with 
such zeal or been appealed for with such eagerness’ (EW, 110). From a legal perspec- 
tive, Wenrich distinguishes the issue of church possessions from that of the investiture, 
thus foreshadowing the later more technical separation between secularia and spiritualia. 
Church possessions, as pertaining to the religious sphere, is also separated from the 
secularium ture as referring to the secular power. On Wenrich’s view on investiture, see 
Hoffmann 1959: 400; Schieffer 1981: 185-6. 

19 Manegold was perhaps under the influence of Norman and Anglo-Norman 
notions (Hoffmann 1959: 400). See also Blumenthal 1988b: 165. 

2 Scharnagl 1908: 45 underlines the similarities between Humbert and Manegold. 

?! "The false privileges were produced as an answer to the prohibition of lay inves- 
titure (Schieffer 1981: 26). 

?? The effort to clarify the investiture question has been considered innovatory; see 
Hoffmann 1959: 404, 1964: 398; Minninger 1978: 108; Heidrich 1984: 154-5. 

?5 Abbo of Fleury had already in the last decades of the 10th century used the 
differentiation, but this seems to have gone unnoticed upon the debate (Hoesch 1970: 
195-7; Minninger 1978: 54—5). 

?* Scriptum est enim: ‘Quae Dei Deo, quae caesaris caesari. Ad imperatorem 
palatia pertinent, ad sacerdotem aecclesiae (L4l, 1, 564). This text of Ambrose is also 
found in the Collectio canonum of Deusdedit (4.211), in Placidus of Nonantula's Liber 
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the emperor’s right to investiture.” According to Guido, there are two 
legal dimensions to the investiture act, one spiritual and the secular.”® 
All that relates to the episcopal office is spiritual and is granted by the 
holy spirit, whereas all that relates to the secular side of the investi- 
ture—the curtes, the property, and everything belonging to the king—1s 
granted by mundane princes and laypeople to the church." However, 
the secularia are not granted once and for all, and if they are not con- 
firmed anew by succeeding kings or emperors, they will return to the 
imperial rights (Zal, 1, 564): 


... When imperial or royal rights have once been handed over to the 
church, they should frequently be confirmed through investiture by kings 
or emperors, since it 1s not possible for perpetual tenure to be based on 
a grant by a single, individual king or emperor.” 


The argument closes with a confirmation of this interpretation: the 


false investiture privileges? show that Charlemagne made concessions to 


Hadrian and Louis the Pious to Leo III, and note the function of these 
emperors in defending the Christian commonwealth and in ensuring 
the proper election of popes (Ldi, 1, 565). 

Notwithstanding the faults in this conception,” the argument is a 


de honore ecclesiae (Ldl, 2, 632), in the canonical Collection in Three Books, (2. 2. 9) and in 
Gratian's Decretum (C. 23 q. 8 c. 21). For a further comment on this passage in relation 
to the polemical confrontation between Anselm of Lucca and Guibert of Ravenna, 
see Somerville 1980a. 

Haec Ambrosius. Gelasius quoque etsi diversis verbis eadem tamen prosequitur (Ldl, 1, 564). 

°° Duo siquidem iura conceduntur episcopis omnibus, spirituale vel divinum unum, aliud seculare; 
et aliud quidem caeli, aliud vero fori (Ldl, 1, 564). 

7 Nam omnia quae sunt episcopalis officii spiritualia sunt, divina sunt, quia, licet per ministerium 
episcopi, tamen a sancto Spiritu conceduntur. At vero iudicia secularia et omnia, quae a mundi principi- 
bus et secularibus hominibus aecclesus conceduntur, sicut sunt curtes et praedia ommiaque regalia, licet 
in ius divinum transeant, dicuntur tamen secularia, quasi a secularibus concessa (Ldl, 1, 564). 

° ut imperialia iura et regalia semel aecclestis tradita, crebra regum et imperatorum investicione 
firmentur, quae ex concessione alicuius unius imperatoris vel regis perpetim ille manere non possunt 
(Ldl, 1, 565). 

? Guido uses the ‘false investiture decrees’ fabricated by the royal party in the 1080s, 
evident from the last passage of the argument (Robinson 1982: 32). Ziese 1982: 127 
concludes that Guido develops a new theory that mediates beween the extreme posi- 
tions, and uses the false privileges to muster his case. 

9' To Scharnagl 1908: 51, Guido only recognises investiture as a result of the change 
of the throne, and thus refrains from considering the need for investiture in order to fill 
a vacant bishopric. Second, the need for a new confirmation of the investiture by the 
change of the throne is not justified in relation to the ‘germanischen Schenkungsbegriff”. 
Third, investiture embraces all the temporalia, not only the church possessions conceded 
by the secular ruler. Finally, the church is excluded from the arrangement, and there 
is thus no instance that links the different parts of the church possessions. Fried 1973: 
484 adds that Guido does not define the regalia. 
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clear indication of the extent to which the intellectual solutions to the 
struggle assumed a legalistic form. While the biblical quote, Matt. 22.21, 
justifying the functional separation of the two powers is frequently 
invoked in the polemical literature, the legal specification of the theo- 
logical notion appeared in its fully developed form only in the 1080s.*! 
In Guido’s case, the legal reasoning is based on deduction, drawing 
upon different ontological sources for the notion of ‘investiture’, one 
divine and one mundane. The divinely granted spiritualia is to be kept 
strictly separated from the mundane secularia. In view of their different 
origins, they belong to separate jurisdictional spheres and thus have to 
follow different legal procedures. Moreover, in keeping with this strict 
legal separation of the two parts of the notion of investiture, Guido 
is only concerned with the legal procedures that stem from the onto- 
logical nature of the secularia. A closer examination of St Ambrose’s 
statement that ‘the palatinate pertains to the emperor’ enables Guido 
to interpret the previous specification of the palatinate as consisting of 
the secularia, and to take the consecration one step further by first 
specifying the technical aspect of the arrangement of investiture and 
then linking it to the royal office as distinct from the person in office.” 
By linking the legal procedure to the office, the individual regent 1s 
granted the right to effectuate the concession symbolically manifested 
in the consecration. Moreover, by establishing the fact that the secularia 
‘return to the imperial rights’ if not confirmed anew, Guido opens for 
a feudal interpretation of investiture in terms of ‘service to the king"? 
A pragmatic dimension is added to this abstract legal reasoning, in 
the form of historical examples, in an attempt to justify the notion of 
investiture by considering the utility of the arrangement. 

However, Guido is also caught in the discursive structures of the 
Humbertine orthodoxy. He refrains from discussing the relationship 
between investiture and canonical election and thereby fails to tackle the 
central element in the papal view. This neglect is particularly serious 
since his entire conception of the issue is indebted to a legal argument. 
Second, the custom argument suffers under the spell of Guido’s legal 
magic since the false investiture privileges are only used for near-con- 
temporary history, leaving the way open for opponents to attack the 


| Panzer 1880: 38 refers to a ‘staatsrechtlichen Grundsatz’ based on an idea of 
the state. 

” Heidrich 1984: 155 also notes the transpersonal character of the conception of 
regnum. 

3 See Minninger 1978: 116-22 for a discussion of this feudal side to the arrangement. 
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argument using a differentiated historical approach, as seen in the 
writings of Deusdedit and Placidus of Nonantula below. 

It is thus indicative for a new climate of discussion that these two 
aspects, which appear underdeveloped in Guido’s solution, are the point 
of departure for Deusdedit’s elaboration of the Humbertine position 
a decade later (1097). Deusdedit undermines the force of the histori- 
cal examples of the false investiture privileges by making a temporal 
distinction between a first period, in which the Christian emperors built 
churches and conceded possessions, but refrained from claiming control 
over the possessions, and the later period, in which extensive claims for 
jurisdiction were introduced in the West following the Greek precedent 
(dl, 2, 302). With regard to the canon-law evidence,** Deusdedit claims 
that laymen are neither in a position to ordain nor depose a cleric, 
and that the lower clerics should also be elected by the clergy and the 
people of the church in question.? However, the author is silent on 
the subject of the separation of the secular and spiritual aspects of the 
investiture, assuming that the suggested arrangement is declared null 
and void by the canonical prohibition of lay investiture.?? 

Ivo of Chartres, usually characterised as a ‘mediating polemicist'," was 
for a long time credited with ‘solving the Investiture Contest'.?? In 
terms of the polemical discussion, the bishop of Chartres considers 
two sides of the Humbertian orthodoxy which severely curtailed the 
debate. Ivo was familiar with the new approach to the investiture ques- 
tion in terms of the differentiation between the temporalities and the 
spiritualities, the source of which could be the polemic of Guido or the 
correspondence of Manegold or Anselm of Canterbury.” In the letter 


** Deusdedit develops the canon-law evidence used in the original ruling on lay inves- 
titure by applying the second canon of Nicaea and the fourth canon of Constantinople. 
Later, Placidus of Nonantula and the author of the Disputatio vel defensio Paschalis papae 
would use the same canons (Schieffer 1981: 181-2). 

35... ut ex hoc aperte clareat eundem clerum et populum idcirco eosdem pseudoepiscopos respuisse, 
quia constabat eosdem absque sui electione in Dei contemptum et erroris augmentum a profanis prin- 
cipibus promotos fuisse (Ldl, 2, 302). 

59 This, in turn, is partly related to a notion of the libertas ecclesiae derived from 
Gregory VII, also shared by Bernold of Constance and Manegold of Lautenbach 
(Szabó-Bechstein 1985: 201). 

37 Sprandel 1962: 9-27 highlights the humanistic side of the Chartres bishop. For a 
discussion of Ivo as a ‘mediating Frankish theologian’, see Fauser 1935: 138-40. See 
also Struve 1978: 112; Brasington 1992b. 

38 See Bernheim 1878: 12; Scharnagl 1908: 80; Hoffmann 1959. For a different 
opinion, see Cantor 1958: 202-16. For other views on Ivo’s idea of investiture, see 
Minninger 1978: 109; Chodorow 1989; Robinson 2004b: 297. 

8° See Hoffmann 1959: 406; Sprandel 1962: 13-4. 
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to Hugh of Lyon in 1097," the author argues that investiture has no 
sacramental meaning and that a king is not prohibited, therefore, from 
granting a concession to a canonically elected bishop."' Ivo defends this 
concession partly by distinguishing between the spiritual and the secular, 
and partly by citing Augustine in order to justify the granting of private 
property to the church in accordance with secular law. Compared to 
Deusdedit, Ivo’s position approaches that of the royal party, although 
he does not sacrifice the most important facet of the papal notion of 
investiture: one that safeguards the canonical election. By distinguishing 
between two legal spheres and by specifying the legal acts pertaining to 
the spheres of divine and human law—election and investiture through 
the concession respectively—the writer abstracts the question of inves- 
titure from its theological confines and links it to the legal relationship 
between the two powers. More importantly, the legal spheres pertaining 
to the spiritualia and secularia read as an echo of Guido of Ferrara and 
this invitation to a compromise represents a turning point in the discus- 
sion.? However, in the attempt to accommodate to the royal position, 
it seems that Ivo goes too far, since the importance of the symbolic 
dimension to investiture is subordinated to the legal aspects of the 
arrangement." Ivo also refrains from specifying the concession. 


* Hoffmann 1959: 416 is probably correct in suggesting that the substance of the 


letter was less significant than the fact that an eminent bishop addressed the investiture 
problem publicly. See also Blumenthal 1988b: 164. 

+ Quod autem scripsistis, predictum electrum investituram episcopatus de manu regis accepisse, nec 
relatum est nobis ab aliquo qui viderit nec cognitum. Quod tamen si factum esset, cum hoc nullam vim 
sacramenti gerat in constituendo episcopo, vel admissum vel omissum quid fidei, quid sacrae religioni 
officiat, ignoramus: cum post canonicam electionem reges ipsos apostolica auctoritate a concessione 
episcopatuum prohibitos minime videamus (Ldl, 2, 644). 

? “Why should it matter whether this installation is accomplished by hand or by 
gesture, by word or by staff, when the kings do not intend to bestow anything spiritual 
but only to add their assent to the petition of the people, or to confer on the persons 
elected the ecclesiastical estates and other wordly gods which the churches receive 
through the munificence of kings. Thus Augustine writes in his sixth treatise on the 
gospel of John, in the first part: “Does not a man possess whatever he possesses by 
human law? ...’” (Quae concessio swe fiat manu, sive fiat nutu, sive lingua, sive virga, quid refert, 
cum reges nichil spirituale se dare intendant, sed tantum aut votis petentium annuere, aut villas eccle- 
siasticas et alia bona exteriora, quae de munificentia regum optinent aecclesiae, ipsis electis concedere? 
Unde Augustinus super johannem parte prima, tractatu sexto: Quo 1ure defendis villas aecclesiae, 
divino an humano? (Ldl, 2, 645)). 

5 As will be seen below, this argument was also used by the royalist writer Sigebert 
of Gembloux. 

^ "This, in turn, is probably a result of the fact that Ivo distinguishes between the 
sacrament as containing a supernatural power and other symbols in the church, includ- 
ing the investiture symbols (Sprandel 1962: 36). 
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Guido, Deusdedit and Ivo are indicative of the extent to which 
the discussion of investiture was beginning to liberate itself from the 
discourse indebted to the semi-institutionalised public sphere and the 
concomitant reliance on official contributions in the form of papal 
and royal letters and synodal pronouncements. However, following 
Ivo’s presentation of a more flexible papal position, nearly fifteen years 
would pass before the thread was taken up again. In the meantime, it 
was left to the royalist writers to elaborate on the matter, establishing 
the discursive basis for the re-entrance of papal writers in 1111. In 
this wider perspective, one should note that Guido’s solution had at 
least two other aspects to it, both foreshadowing the discussions of the 
late-period polemicists. One is concerned with the means used for the 
legal abstraction: the practice of situating the investiture arrangement 
in a relatively coherent political-theoretical scheme. The other focuses 
on the adaptation of a familiar argumentative clement to serve the 
royal advocacy of lay investiture: in this case, the notion of sacral 
kingship. Although Guido stops short of referring to sacral kingship in 
the discussion of lay investiture, the overall scheme in the De scismate 
Hildebrandi, and particularly the subordination of the sacerdotal to the 
secular power, is premised on the notion of sacral kingship. In 1103, the 
Norman anonymous? based his entire argument in the De consecratione 
pontificum et regum on the sacral nature of the secular ruler. In a second 
treatise, Romanus pontifex gravat ecclesiam, also from around 1103, the 
anonymous writer employs the idea of Christ's vicar to subordinate the 
sacerdotal to the secular power, a subordination effectuated through 
the act of investiture." 


® For views pertaining to the identity of the author as well as to his political eccle- 
siology, see Macdonald 1933: 117; Williams 1951; Brooke 1952: 157-63; Kantorowicz 
1957; Cantor 1958; Pellens 1973; Hartmann 1975. 

^^ Habet ilaque rex et sacerdos communem olei sancti unctionem et sanctificationis spiritum et 
benedictionis virtutem et Dei et Christi commune nomen et rem communem, cui merito debetur hoc nomen. 
[...] St ergo sacerdos et rex uterque per gratiam deus est et christus Domini, quicquid agit et operatur 
secundum hanc gratiam, iam non homo agit et operatur, sed Deus et Christus Domini (Norman 
anonymous, De consecratione pontificum et regum et de regimine eorum in ecclesia sancta, 131). 

U Investiture dico huius regiminis videlicet et dominationis in populum et possessionis temporalium 
rerum, non sacerdotii et sacerdotalium gratiarum. In his enim numquam audivi investituram nominari. 
Cum autem hanc investituram rex tribuit, non laicus, sed christus Domini tribuit, christus videlicet 
Domini per gratiam. ei conregnans qui Christus dominus est per naturam (Norman anonymous, 
Romanus pontifex gravat ecclesiam, 224). 
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The almost twenty years between Guido of Ferrara and the Norman 
anonymous—covering the papacies of Victor III and Urban II and 
the beginnings of Paschal IPs pontificate—was not devoid of papal 
investiture initiatives. While Victor may have renewed the ruling on 
investiture from 1080 in 1087, Urban II was committed to sustaining 
the continuity with the Gregorian papacy, but with a more pragmatic 
tenor." He therefore proposed a short prohibition of investiture at the 
synod of Melfi in 1089.°° Although it is not known whether the prohibi- 
tion was renewed in Piacenca in 1095,°! the synod of Cremona most 
certainly renewed it.? At the synod of Clermont the same year the 
ruling was extended, forbidding clergy to take feudal commendation 
and oaths.?? This ruling was again renewed at the synod of Rouen in 
1096.°* The general tendency, however, was for less emphasis to be 
placed on the investiture question in Germany,” and for more stress to 
be placed on the prohibition of investiture than on the prohibition of 
homage.” The first years of the papacy of Paschal did not witness any 
noticeable departures from the path of his predecessors, >’ according to 


*5 See Krause 1960: 227-9; Hoffmann 1976: 102-3; Schieffer 1981: 177. 

4 Beulertz 1991: 119. For views on Urban, see Schmale 1961a; Becker 1964, 1973, 
1988; Sproemberg 1965. 

°° Canon 8: Illud summopere et apostolicae auctoritatis privilegio prohibentes interdicimus, ut 
nullus in clericali ordine constitutus, nullus monachus episcopatus vel abbatiae aut cuiuslibet. eccle- 
slasticae dignitatis investituram. de manu laici suscipere audeat. Quod si praesumpserit, depositione 
mulctetur (Conciliorum collectio, 20 SP. 723 C). In contrast to the prohibition of 1078, the 
punishment for lay investiture is relaxed as there is no mentioning of excommunica- 
tion: clerics and monks invested by the laity were to be deposed (Blumenthal 1988b: 
139). For a discussion of the council and the survival of canons, see Somerville 1989: 
175-214. Somerville 1983: 143 remarks that the canons of Melfi are found in canoni- 
cal collections and manuscripts across Europe. 

?! Becker 1964 and Blumenthal 1988b: 138 suggest that the prohibition was not 
renewed, while Robinson 1999a: 417 claims that the prohibition was repeated. 

5 Blumenthal 1988b: 139. 

5 Ne episcopus vel sacerdos regi vel alicui laico in manibus ligiam fidelitatem faciat (Somerville 
1972b, 78). See also Becker 1955: 88-90; Somerville 1970a, 1974: 55-90, 1976b; 
Minninger 1978: 84. 

* Blumenthal 1988b: 140. On the council of Nimes the same year, see Somerville 
1970b. 

5 Becker 1973: 258-9 stresses the tendency to discuss a feudal-legal solution to the 
problem of investiture. 

?* The references to homage disappear from the ecclesiastical sources after 1095 
(Blumenthal 1988b: 141). 

?' "The continuity with the Gregorian reform papacy notwithstanding, Blumenthal 
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the records of the synod of 1100? and the Lateran councils of 1102 
and 1105.? Only after the change of ruler in Germany in 1106 did 
the investiture question become the main focus of attention.? The 
synod of Guastalla in 1106 marks the change in official policy in the 
form of an attempt to bring about reconciliation within the empire." 
Moreover, although the climate turned sour again at the councils of 
1107, 1108, and 1110,? the 1106 initiative had laid the foundation 
for the concordat of Worms.” The struggle in England took its own 
course, partly because England was less feudalised than Germany and 
therefore less in need of customary procedures.** In 1107, the concor- 
dat of Rome ended the English Investiture Contest. In the preceding 
years, 1103-1107, the royal court, Robert Meulen, and Anselm of 
Canterbury had been involved in a fierce propaganda campaign that 
led to a heightened awareness of public opinion.? However, the recon- 


1978c: 72 is probably correct when claiming that nothing suggests that the pope ever 
juxtaposed the sacred sacerdotal power to an inferior and unsanctified secular power. 
In addition, Paschal relied heavily on canon law, in contrast to both Pope Gregory 
(Blumenthal 1978d: 125) and Urban II (Sproemberg 1965). 

58 The prohibition of commendation and lay investiture is put forward for the first 
time by the use of the term beneficum (Minninger 1978: 90-2). 

°° The council of 1102 is most noticeable for its prohibition of lay homage. The 
signed profession seems to have served to show that the church stood united behind 
Paschal in the face of the schism with Henry IV and to forestall a possible desertion 
of the papal cause through adherence to a third anti-pope (Blumenthal 1978d: 11-26). 
See also Servatius 1979: 153, who claims that the synod served to promulgate Paschal's 
position. 

? King Henry IV may have taken an initiative after the death of anti-pope Guibert 
of Ravenna in 1100, supplemented by peace propaganda (Servatius 1979: 152). See 
also Minninger 1978: 104—209. 

ĉl Blumenthal 1978d: 33-73. Blumenthal 1976: 77 suggests that the revolt of Henry 
V provided the means for the reconciliation. See also Minninger 1978: 133; Beulertz 
1991: 138. 

® See Blumenthal 1978d: 76-121. 

955 Tamdiu a pravis hominibus tam clericis quam laicis catholica est Ecclesia conculcata; unde 
plura temporibus nostris schismata et heresis emerserunt |... .] Patrum ergo nostrorum constitutionibus 
consentientes, ecclesiarum investitures a laicis fieri omni modo prohibemus. Si quis autem decreti huius 
temerator extiterit, tanquam materne iniurie reus, clericus quidem ab eiusdem dignitatis consortio repel- 
latur, laycus vero ab ecclesiae liminibus arceatur (The Early Councils of Pope Paschal II, 53). For 
different opinions, sce Hoffman 1959; Benson 1968; Wilks 1971; Fried 1973; Minninger 
1978; Servatius 1979; Schieffer 1981; Beulertz 1991. 

6: For recent literature on the English church and society in the period, see Barlow 
1979; Chibnall 1986; Warren 1987; Ortenberg 1992; Clanchy 1998. 

® For analyses of the propaganda campaign, see Cantor 1958; Vaughn 1975, 1980; 
1987: 265-307, 2002: 205-36. See also Berg 1988. 


THE PUBLIC DEBATE ON THE INVESTITURE QUESTION 615 


ceptualisation took place well before this change of official policy, and 
two contributions from the early twelfth century are representative of 
the new discourse of the discussion of investiture.^? 


The royalist initiative, 1103-1111 


The political-theoretical orientation, which also affected the discussion 
of investiture, is first evident in Sigebert of Gembloux’s harsh invec- 
tive against Pope Paschal II’s plans to usurp the bishoprics of Cambrai 
and Liége, possibly by violent means. Writing in 1103, the discussion 
is relatively sketchy, and the point of departure is still the ‘render to 
Caesar’ phrase (Matt. 22.21). The investiture argument, located in a 
section that addresses a number of contending issues of the mid-period 
(including excommunication, simony, church hierarchy, and the oath) 
consists of justifying the act of swearing fidelity to the regalia as ancient 
custom.’ Sigebert quotes two passages, one from Ambrose’s exposition 
on the gospel of Luke and a second from Augustine. By juxtaposing 
the passage from Ambrose (‘if Christ did not have the image of Caesar, 
why did he pay the census?’) with a quote from Augustine (‘Posses- 
sions are possessed through the laws of kings’ (dl, 2, 459)) the author 
concludes that ‘bishops consider themselves obligated to kings and 
emperors for the regalia which they have received.” On the one hand, 
the Gembloux monk’s notion of investiture is similar to Ivo of Chartres? 
claim that the secularia are the responsibility of secular law, or the law 
of the kings. On the other hand, Sigebert links it to the notion of sacral 
kingship, but in contrast to Guido of Ferrara, the sacrality of the ruler 
now becomes an important premise for the reasoning. This being said, 
the regalia are not specified and the author is silent regarding the rela- 
tionship between the act of investiture and the canonical election.” In 
sum, Sigebert is another example of the extent to which the late-period 


& Becker 1955: 111, 123 observes the change in the libelli de lite from polemic to a new 
weight on solving the struggle, an initiative which preceded the official contributions. 

% “Too much time has flowed since this custom began; under this custom many saints 
and reverend bishops have migrated from the world, after rendering unto Caesar the 
things that are Caesar's and unto God the things that are God's" (Nimium effluxit tempus, 
quo haec consuetudo incepit; et sub hac consuetudine migraverunt a seculo sancti et reverentes episcopi, 
reddentes caesari que erant cesaris et Deo quae erant Dei (Ldl, 2, 458-9). 

99... episcopi regibus et imperatoribus obnoxii ex eorum regalibus acceptis . . .(Ldl, 2, 459). 

°° Sigebert is the first who presents a notion of the regalia linked to the fidelity of 
the bishop (Fried 1973: 467). 
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polemicists borrow arguments more freely, a result of the new level of 
abstraction characteristic of the late-period writers. 

Written between 1102 and 1105 and attributed to King Henry I of 
England, the 7ractatus of Hugh of Fleury 1s yet another example of how 
an entire range of contending issues were re-conceptualised in political- 
theoretical schemes in the late period." A more detailed examination 
of the functional-organical notion provides one point of departure. The 
relationship between the body and the soul in terms of the 'render to 
Caesar’ phrase is more specifically delineated, and is introduced by dif- 
ferentiating the procedure for ‘electing a bishop": ‘By the inspiration of 
the holy spirit the king can, I believe, bestow the honour of the prelacy 
upon a religious cleric. However, the archbishop ought to give him [the 
bishop-elect] the care of souls.’” After describing the arrangement by 
which Christian rulers promote religious servants as ‘prudent custom’ 
(discreta consuetudine), ? Hugh defines the ideal-typical cleric negatively by 
presenting a scenario in which simony prevails (Ldl, 2, 472). He then 
outlines the canonical proceedings for electing bishops: 


However, where the bishop was elected by clergy and the people according 
to ecclesiastical custom, the king ought to be reasonable and not inflict 
force or disturbance on the electors through tyranny, but should add his 
consent to the legitimate ordination.” 


The argumentative function of conflating a ‘double notion of Investi- 
* with a short reference to the royal view on the election of the 
pope enables the writer to refer to the customary nature of the entire 


ture 


? Schieffer 1981: 189: ‘Hugo von Fleury ist damit—abgesehen vom Sonderfall 
Arnulfs von Mailand—anscheinend der erste Historiker, der einem papstlichen Grund- 
satzbeschluß gegen die königliche Kirchenhoheit einen Platz in der Vorgeschichte des 
Konflikts zwischen Gregor VII. und Heinrich IV. einräumt.. 

?' The traditional duties of the bishops to the king—which Hugh derives from 
Matt. 22.21—are based on a transpersonal conception (Millotat 1989: 105). See also 
Struve 1978: 114. 

7? Igitur rex instinctu. Spiritus sancti potest, sicut existimo, praesulatus honorem religioso clerico 
tribuere. Animarum vero curam archiepiscopus debet ei committere (Ldl, 2, 472). 

™ Qua discreta consuetudine usi sunt quondam quique christianissimi reges et principes in promovendis 
viris aecclesiasticis atque sanctissimis usque ad haec tempora nostra (Ldl, 2, 472). Following Ziese 1972: 
182, this passage introduces the only use of historical precedence in the treatise. 

™ Ubi vero eligitur episcopus a clero vel populo secundum morem aecclesiasticum, nullum vim ac 
perturbationem eligentibus rationabiliter rex per tyrannidem debet inferre, sed ordinationi legitime suum 
adhibere consensum (Ldl, 2, 472). 

^ Wilks 1971: 78 distinguishes between the official lay view and a ‘double inves- 
üture' view, and finds that Hugh belongs to the latter which insisted that the regalia 
were rights to be maintained. 
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arrangement, but without jeopardising the necessity of keeping the 
question of the election distinct from that of investiture. The technical 
aspect of the arrangement is then outlined, distinguishing between the 
spiritual and the secular features of the act: 


After the election, the elected bishop ought to receive from the royal 
hand not the ring or staff, but the investiture of secular things; and from 
his archbishop he ought to receive, through the ring or staff, among his 
orders, the care of souls, so that a matter of this kind may be accomplished 
without dispute, and the privilege of his authority may be preserved by 
both earthly and spiritual powers."? 


Hugh's contribution has not been considered important in the theoreti- 
cal solution to the Investiture Contest." The reason is related to the 
tension in the notion of investitura,” but also to the restricted diffusion of 
the Tractatus to audiences in deciding positions." Moreover, the solution 
sketched by the Fleury monk has two other flaws not found in Guido of 
Ferrara's treatise, which was also based on an interpretation of the func- 
tional separation of the ‘render to Caesar’ phrase. First, Hugh refrains 
from considering whether the concession is temporal or final. Because 
the author refers to an unspecified custom as part of the arrangement 
and stops short of providing historical examples of lay investiture, it 
seems as though Hugh considers the concession to be final. If this is 
the case, the author runs into problems, first and foremost because the 
notion is wider than the term cura animarum implies.? Second, Hugh's 
solution 1s also flawed by another definitional omission that adds to 
the problem of the semantic confusion of cura animarum. In his discus- 
sion of the secularia, the author fails to specify the substantial content 


7 Post electionem autem, non annulum aut baculum a manu regia, sed investituram rerum secu- 


larium electus antistes debet suscipere, et in suis ordinibus per annulum aut baculum animarum curam 
ab archiepiscopo suo, ut negotium. huiusmodi sine disceptatione peragatur, et terrenis et spiritalibus 
potestatibus suae auctoritatis privilegium. conservetur (Ldl, 2, 472). 

7 According to Scharnagl 1965: 93, Hugh continues Guido of Ferrara’s mediating 
approach by stressing the spiritual symbols and thereby approaches the official position 
set forth in the canons of Paschal II. 

7 The use of the term investitura reflects the confusion and contradictions in the 
treatise (Becker 1955: 153). 

7 According to Cantor 1958: 234, the treatise apparently had no influence on Henry 
and was probably not read by the intended audience, the Anglo-Norman curialists. 
And even if it had been read, it would not have provided the members of the curia 
regis with a viable compromise proposal. 

8° Minninger 1978: 110-1 notes that Hugh's concept cura animarum is a lot wider 
than that of the spiritualia. 
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of the term. It is apparent, therefore, that Hugh has not solved the 
Investiture Contest since both of these flaws were related to key aspect 
of the final compromise. This being said, Hugh was the first royal 
polemicist to seriously address the canon-law argument and consider 
the election as analytically distinct from the investiture arrangement, 
thereby acknowledging its importance in the papal view. Aside from 
the royalist political-theoretical scheme, two points distinguish Hugh’s 
scheme from that of Ivo of Chartres. While Ivo refers to a concession 
made to the secular ruler after the canonical election, Hugh regards 
the investiture and the concession of the secularia as being on par with 
the election, both being defining traits of the arrangement.?' This can 
be explained by the fact that the legal framework is dominant in Ivo’s 
solution, and can also account for the second difference between the 
polemicists: while Ivo subordinates the symbolic aspect to the conces- 
sion, Hugh views election and investiture as two sides of a single act 
which are distinguished in terms of the ring and the staff and the royal 
hand respectively. 

The De investitura episcoporum (1109) is the next important effort to 
analyse the investiture question. In contrast to the earlier contribu- 
tions in which the discussion of investiture has been confined to one 
section in treatises also covering other subjects, in this case the entire 
memorandum addresses the various aspects of the investiture question.” 
The treatise has been univocally praised for its clarity? its pragmatic 
outlook,” and its differentiation and clarification of the regalia. 


It 1s not relevant whether the king and emperor invests or enthrones the 
bishop by word or order, by a staff or another thing that he holds in his 
hand, because on the day of the consecration the ring and the staff lie on 
the altar and the only signs of his pastoral responsibility are given from the 
stole and the authority of the holy Peter; it 1s the same with the staff that 


8! Following Benson 1968, since Hugh does not mention a demand of investiture 
after a royal selection, the arrangement probably included investiture or produced the 
same legal effects as investiture. 

® Hoffmann 1959; Classen 1973; Fried 1973; Minninger 1978. 

5 Mirbt 1965: 516-8. For the Carlyle-brothers, it is ‘a very important treatise’ 
(Carlyle 1950e: 103). 

3t Fauser 1935: 123-5 stresses the use of secular categories, the forceful language, 
and the awareness of the political side to the struggle, including partisan interests. 

® According to Servatius 1979: 229, the entire church possessions are not included 
in the regalia, but are rather separated from the oblations and other church possessions 
which do not belong to the kingdom, but are private concessions. Fried 1973: 466 
underlines that the notion of regalia emerged in the negotiations of 1111. 
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also has a double meaning, one temporal and one spiritual [Luk. 10.7]. 
The worker who planted the spiritual seed has earned his reward as he 
accepts the temporalia, in accordance with the words of Paul: “If we have 
sown a spiritual crop for you, is it too much to expect a material harvest 
from you [1. Cor. 9.11]”—that is the /emporalia. The preceding investiture 
by the king with regard to ecclesiastical estate and other matters preserves 
the calm and peace in relation to tyrants and robbers; the consecration 
then follows in which the episcopal ban, in accordance with the royal 
ban, works for the common good, and in cases where the bishops have 
to give hominium or another oath to the kings because of the regalia, this 
should take place before the consecration.” 


The technical solution represented here demonstrates that considerable 
progress has been made compared to the earlier efforts: the author spe- 
cifies the temporalia, integrates the notion of hominium into the scheme, ?? 
suggests that regalian rights could be exercised without first paying the 
secular ruler homage and fealty,” and differentiates between the legal 
and the symbolic aspects of the investiture act. Notwithstanding the 
similarities to Ivo of Chartres’ definition of the concession,” the differ- 
ence in context curtails the understanding 1f the De investitura 1s discussed 
exclusively in terms of the technical solution. With regard to the spiritual 
aspect, the moral-theological argument consists of a biblical analogy 
and an interpretation of the bond between the ‘spiritual worker’ and 
the ‘material harvest’ as signifying the institutional arrangement of 
investiture. In addressing the temporal aspect, the author introduces the 
important differentiation between ‘investiture’ and ‘consecration’, linking 


8° Nil enim refert, sive verbo sive precepto sive baculo sive alia re, quam in manu tenebat, investiat 
aut intronizet rex et imperator episcopum, qui die consecrationis veniens anulum et baculum ponit super 
altare et in curam pastoralem. suscipit a stola et ab auctoritate sancti Petri; sed congruum magis est 
per baculum, qui est duplex, id est temporalis et spiritualis. Operarius enim in seminandis spirituali- 
bus dignus est mercede sua in accipiendis temporalibus iuxta quod Paulus ait: Si spiritualia vobis 
seminamus, non est magnum, si carnalia—ıd est temporalia —vobis metamus. Precedens 
investitura. per regem in fundis et rebus ecclesie contra tyrannos et raptores quieta et pacifica reddit 
omnia; sequitur autem consecratio, ut bannus episcopalis banno regali conveniens in communem salutem 
operetur; et si episcopis faciendum est regibus hominium et sacramentum de regalibus, aptius est ante 
consecrationem (LE, 588). 

87 For instance compared to the ‘solutions’ of Guido of Ferrara, Sigebert of 
Gembloux, and Hugh of Fleury. 

88 The De investitura represents the first effort on the part of the royal party to jus- 
tify the order of the hominium ordination in accordance with the ecclesiastical scheme 
(Minninger 1978: 153). 

® Chodorow 1989: 8. 

? Ivo defined the concession in relation to Augustine's remark that all private 
property including the church's is accountable to secular law; see above, 1. The early 
and mid-period discussion. 
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these to the ‘temporal’ and ‘spiritual’ elements respectively. ‘Investiture’ 
is considered to be prior to ‘consecration’, a symbolic manifestation of 
a hierarchy in which ‘investiture’ takes precedence. Moreover, the entire 
discussion of investiture is a deductive specification of the functional- 
theological scheme inherent in the ‘render to Caesar’ phrase. 

Aside from the innovatory features of Ivo of Chartres’ discussion of 
the concession, in the first decade of the twelfth century it was left to the 
royal polemicists to spur on the discussion. Consequently, given the new 
official initiative to address the investiture question after 1106—evident 
in activity at the synods of Troyes in May 1107,” Benevent in October 
1108,” Rome in March 1110,” and in the solution to the Investiture 


question in England in 1107?'—it looks as though the Humbertine 


orthodoxy seriously curtailed the papal writers! ability to adapt to the 
new royalist approach. As late as 1110, the polemical poem Liber de 
anulo et baculo by Rangerius of Lucca repeats the commonplace harking 
back to Humbert:? ring and staff are holy signs and should never be 
accepted from the hands of layman.” Forced to come to terms with 
the claim that the king's investiture by the staff only concedes the tem- 
poralia?" Rangerius evades the need to argue and instead replies simply 


>! Item quicumque ab hac hora et deinceps investituram episcopatus vel aliquam ecclesiasticam 
dignitatem a laicali manu acceperit, si ordinates fuerit, deponantur simul et ordinator eius (The Early 
Councils of Pope Paschal II, 92). 

9* Quamobrem laicis omnibus interdicimus ne aecclesias cum possessionibus suis teneant aut aliis 
tradant aut presbyteros seu clericos intrudant vel expellant. Qui vero eas tenere aut in feudeum aliis dare 
aut presbyteros sive clericos intrudere seu expellere aut quasi hereditaria predia vendicare presumpserint, 
ab aecclesiarum liminibus arceantur (The Early Councils of Pope Paschal II, 105). 

9?5 Constitutiones sanctorum. canonum sequentes statuimus ut quicumque clericorum ab hac hora 
investituram ecclesie vel ecclesiastice dignitatis de manu laici acceperit et qui ei manum imposuerit gradus 
sut periculo subiaceat et communione privetur (The Early Councils of Pope Paschal II, 119). 

>: "The investiture question was the predominant issue in the correspondence between 
England and the papal chancery in the years leading up to the ‘concordat of London’ 
in 1107. Paschal's approach was one of leniency, realising the powerful position of 
the English rulers (Servatius 1987). Anselm of Canterbury was the central figure in 
these years in what has been seen as a 'three-sided struggle’: "The pope endeavored to 
enforce the homage and investiture decrees; the king defended his ancestral customs; 
and the primate continued to champion the traditions of Canterbury’ (Vaughn 1987: 
215). See also Cantor 1958. 

? Fried 1973: 474—475 notes that Rangerius knew the regalia notion, but refrains 
from dealing with its implications. See also Fauser 1935: 70—2; Minninger 1978: 103; 
Servatius 1979: 221—2; Beulertz 1991: 141. 

% Anulus et baculus duo sunt sacra signa, nec ullo 

De laici manibus suscipienda modo (Ldl, 2, 509). 

°7 Sed de rege magis derisio ceca videtur, 

Ut castella, domos conferat hoc baculo (Ldl, 2, 522). 
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by stating that the ring and the staff cannot be used for this purpose 
by a layman.” In fact, his reply is more interesting for what it fails to 
achieve than for what it actually accomplishes. The author is appar- 
ently aware of the new technical arguments based on a differentiation 
between the temporalia and the spiritualia, but rather than making an 
effort to come to terms with this new vocabulary, Rangerius reverts to 
the Humbertine position, not sensing that it has been undermined by 
the royal polemicists by positing the king in his sacral garb. 


3. The new papal spur: the pravilege of 1111 and its aftermath 


The dedication to the Gregorian orthodoxy would only be overcome by 
the need of the papal polemicists to address the pravilege of 1111.99 In 
February 1111, Pope Paschal II and King Henry V renewed earlier 
negotiations concerning the investiture problem." Paschal obtained 
Henry’s promise to declare in an oath on the day of the imperial coro- 
nation that he would abandon the practice of investiture with ring and 
staff, and that all non-regalian possessions would become the property of 
the church.'?! In return, the pontiff would instruct the German bishops 
to return to the king the regalia that belonged by inalienable right to the 
empire, but which had been transferred to the church since the time 
of Charlemagne.’ When Paschal refused to crown Henry without an 
exchange of documents, the pontiff and his entourage of cardinals, clergy, 
and Roman nobles were captured and taken to the imperial monastery 
of Farfa.'? The circumstances surrounding the events of the pravilege 


8 Contendunt reges haec signa dedisse priores: 
Ostendant, vel quos vel quibus et faciant. 
Quod si non possunt ostendere, cesset abusus, 
Nec iam sub gladio serviat hic baculus (Ldl, 2, 527). 

9 According to Weinfurter 2002: 86, the incident of 1111 had enormous repercus- 
sions for the political development of the empire as several powerful bishops refused 
to support the king anymore. 

10 The episcopate under Henry V had basically the same approach to the question 
of investiture as that under Henry IV: they never questioned the traditional rights of 
the king (Tellenbach 1993: 276-7). 

101 See Goez 1986 for an outline of royal oath-taking in the high Middle Ages. 

102 The pravilege distinguishes between the regalia that belong to the king and the 
oblation and other inheritable property of the church. It also attributes the regalia to 
the office and not to the king in person (Fried 1973: 472). 

103 For discussions of these historical incidents, see Blumenthal 1978b, 1988a; 
Servatius 1979: 75-9, 245—50. 


622 CHAPTER EIGHT 


are still disputed,'™ and so is its assumed revolutionary character. '? In 
any case, the resulting upheaval is only equalled by the incidents of the 
1080s,!°° and it awoke the papalist writers from their dogmatic slumber. 

Before these new initiatives, however, a monk of Farfa felt compelled 
to address the allegedly heretical nature of lay investiture. The Ortho- 
doxa defensio imperialis, which was probably written in the summer of 
1111,' is characterised by a more elaborate version of the organical 
scheme as the structuring device for the discussion of investiture. °° 
The first argument is moral-theological: the ‘render to Caesar’ phrase 
is analysed in reference to the organical scheme. This is done in a 
detailed presentation of the relationship between the different parts of 
the body—the eyes, as ‘doctor’, administer the whole body and as such 
direct the function of the ears, the nose, the mouth, the hands, and the 
feet (Ldl, 2, 537). The need for harmonious cooperation is then stressed: 
‘every grade or part must adhere to its function, and follow the orders 
of the Lord Christ, and render to Caesar what belongs to Caesar and 


104 Chodorow 1989: 3 argues that the agreement was the result of ‘the politics of 
expediency’. Criticising earlier ideological interpretations which conclude that Paschal 
took the initiative, Chodorow claims that it was Henry’s change of negotiators that 
broke the stalemate of the previous period. Following Chodorow 1971: 79, the Roman 
Church throughout the period 1106-1123 followed a consistent programme with 
regard to investiture. 

15 Whereas Tierney 1964: 87-8 and Werner 1975: 169-71 regard the agreement 
as revolutionary, Wilks 1971: 81, 84, argues that there was nothing revolutionary about 
the agreement since it would not have impoverished the church: the renunciation did 
not include the possessions and rights with which benefactors had from early times 
endowed the church. The renunciation did not apply to the patrimony of St Peter 
(Blumenthal 1977: 9-12), and the negotiations broke down because the two parties 
interpreted the term regalia differently (Fried 1973: 478-9). The purpose of the pravilege 
was not the imposition of poverty on the church, but the fulfilment of the reforming 
aims of the papacy such as the eradication of simony and the freeing of the church 
from lay control. But Paschal, in contrast to Gregory, seems to have realised that it was 
impossible for kings to relinquish control of the appointment of churchmen who held 
regalia (Robinson 1999a: 428). Müller-Mertens 1970: 354 claims that the conception 
of ‘the king of the Germans’ in the pravilege foreshadows the German ‘Reichsbegriff” 
in the concordat of Worms. 

106 "The events around the privilege and the capture of Pope Paschal led to a polemi- 
cal outburst. In addition to the Orthodoxa, the polemics dealing with different sides to 
these incidents include the Rhythmus de captivitate Paschalis Papae (Ldl, 2, 673-5); Bruno 
of Segni, Epistolae Quatuor (Ldl, 2, 563-5); Placidus of Nonantula, Liber de honore ecclesiae 
(Ldl, 2, 566-639); one letter to Paschal II from Geoffrey of Vendôme (Ldl, 2, 690—3), 
the Disptutatio vel defensio Paschalis papae (Ldl, 2, 659-66); the letter exchange between 
Ivo of Chartres and Joserand of Lyon (Ldl, 2, 649-57); the Lamentatio pro captione Papae 
Paschalis (Ldl, 2, 668-9); the Excusatio dispensationis pape pro captione sua (Ldl, 2, 669-73). 

107 For a perspective on the Orthodoxa, see Henzelmann 1904. 

108 It is more elaborate than the political theory of Hugh of Fleury, see Struve 
1978: 104. 
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to God what belongs to God [Matt. 22.21].”'” The organical scheme 
is solely concerned with the functional bond between the divinely 
ordained powers. The subsequent deductions regarding the investiture 
arrangement based on these premises reflect the use of the organical 
scheme for polemical purposes: 


Here it should be stressed that He first said: “render to Caesar what belongs 
to him”; thereafter: “render to God what belongs to God”; the head of 
the church [capite eclesia], that is, the emperor, is the first to whom one 
pays tribute as a subject, and tribute 1s thereafter offered to honour the 
priests; in relation to the mundane [imperatori terrestria], churchmen—that 
is, popes and other clerics—lend the spiritual parts [spiritualia commoda]. 
Furthermore, this is consistent with the precept of the Lord: the prel- 
ates of the church are first given the dignity of the possessions from the 
hand of the emperor, granting the elect the ring and staff before they 
are consecrated by the pope. This is because if the secular power 1s the 
head of the church, the officers or ministers created by his limb are not 
to be rejected in any way.” 


This initial outline of the notion of investiture has two noteworthy char- 
acteristics. First, the author deduces an institutional arrangement from 
the position of the secular ruler as ‘head of the church’ and thereby 
interprets the ‘render to Caesar’ phrase in terms of institutional sub- 
ordination. Thus, the metaphorical reading of the phrase adds to the 
functional scheme that, in turn, was justified in terms of the transcen- 
dental view of the unity of the Christian faith. Second, in response to 
the argumentative challenges posed by the Gregorian orthodoxy—par- 
ticularly the heretical aspect of lay investiture—the last passage of the 
argument refers to the redefinition of the initial invective in terms of 
the organical scheme:!!! it is no longer a question of loyalty to the 
secular power, but of the commitment to the ‘head of the church’ that 
is necessary for the functional cooperation imposed by Christ: 


109. unicuique gradu vel membro proprium non denegetur munus, et iubente domino Christo, 
» , 


reddatur cesari quae cesaris sunt et Deo quae Dei sunt (Ldl, 2, 537). 

!9 Ubi animadvertendum, quia prius dixit: Quae sunt cesaris reddendum cesari; deinde 
vero: quae Dei sunt Deo, ut capiti ecclesiae, videlicet imperatori, debitum prius reddatur subiectionis, 
deinde sacerdotibus munus impendatur honoris, et imperatori quidem terrestria, sacerdotibus vero, id est 
pontificibus vel reliquis clericis, spiritualia commoda. In quo etiam precepto Domini non incongruum 
videtur, si prelati eclesiae ab imperatore prius suscipiant propri honoris, investitura baculi vel anuli 
assensum, quam a pontifice consecrentur; quia si princeps caput eclesiae predicatur, a menbrorum 
suorum officii sive ministerii creatione nullo modo est repellendus (Ldl, 2, 537). 

!! [n a wider perspective, the passage can also be considered a contribution to 
another discussion prevalent in the contemporary polemical literature, namely of the 
moral status of bishops invested by secular rulers. 
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The investiture—with the staff and the ring—is carried out by the king 
or emperor for the prelates of the church, according to the example of 
Constantine. In relation to this let us examine thoroughly whether we 
can find anything irrational or faithless in it, and whether they, through 
the investiture, do not in fact bestow the sacred office, nor the gift of 
holy power, nor the care of souls, nor the consecration of churches or 
clerics, nor any divine sacrament, but rather confirm the defence of the 
[prelates’] own office, the possession of secular or temporal and worldly 
goods, and the rights of the same church to all its property! ? 


This last part of the argument concerning lay investiture develops the 
first part by introducing the technical terminology that emerged with 
the distinction between the secularia or the temporalia and the spiritualia in 
the late-period writings. In the Orthodoxa, this distinction is put forward 
in the context of the interpretation of the donation of Constantine 
and this context colours the presentation. Because the historical 
example—Pope Sylvester’s acceptance of the phrygium from the hands 
of the emperor—is only an implicit concession to imperial investiture, 
the author has to add the example of Constantine to the notion of lay 
investiture. This is achieved, in part, by deducing the entire historical 
example from the organical scheme, and its concomitant argument for 
lay investiture with the secular ruler as ‘head of the church’. Rhetoric 
also contributes: the sarcasm of the rhetorical question in which the 
author asks ‘whether we can find anything irrational or faithless in it’ 
effectuates a reductio ad absurdum rhetoric which stresses the preposterous- 
ness of doubting the example of Constantine. Hence, the example is 
more a specification of the already established functional scheme than 
an autonomous argument. From another view, this conception is a 
specified and radicalised version of Hugh of Fleury’s scheme. With 
regard to the specifications, the spiritualia is defined negatively as the 
‘sacred office’, ‘the gift of holy power’, ‘the care of souls’, and ‘the 
consecration of churches and clerics’, whereas the secularia is defined 
positively as ‘the defence of the office’, ‘the secular possessions’, and ‘the 
rights of the church to its property'.'? In terms of the radicalisation, 


12 De investitura ergo baculi vel anuli, quam rex vel imperator quilibet eclesiae prelatis faciunt, 
exemplo Constantini contenti imperatoris, adhuc perscrutemur, si quid inrationabile aut infidele in 
ipsa invenire valeamus, et per quam non sacri honoris gradum, non munus praelacionis sanctae, non 
ministerium spirituale, non eclesiarum vel clericorum consecrationes, nec aliquod divinum sacramentum, 
sed potius sui defensionem. tribuunt offici, secularium rerum seu temporalium atque corporalium pos- 
sessionum omniumque eclesiae eiusdem bonorum iuris confirmationem . . . (Ldl, 2, 538). 

!5 Benson 1968: 241 correctly remarks that the issue of property rights holds the 
centre stage and explains the need to conceptualise investiture as only pertaining to 
secular matters. 
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the extreme royalist stance of the Farfa monk also influences his view 
on investiture. In fact, the emphasis the author places on the sacral 
nature of the ruler as imperative for the entire discussion may explain 
his failure to address the issue of canonical election. 

In conclusion, the royalist contributions all re-conceptualise the ques- 
tion of investiture in political-theoretical terms. In contrast, the papal 
contributions are less concerned with such schemes and tend to hark 
back to the Gregorian orthodoxy. However, the incident in 1111 forced 
the contenders to address the arguments of their opponents, the result 
of which is exemplified by Bruno of Segni’s inclusion of the technical- 
legal aspects of investiture in a basically moral-theological approach 
to the subject.''* Bruno, abbot of Monte-Cassino!? and a fierce papal 
supporter was deposed in 1112 by Paschal, most likely due to his 
involvement in the investiture debate in the form of a propagandistic 
campaign against the pravilege of 1111.''% While the first of the four 
letters in this campaign, to Peter of Porto, does little more than review 
the heretical nature of lay investiture (Zd/, 2, 563-4), the second letter, 
to Pope Paschal, refers to a hierarchy of authorities consisting of canon 
law and the holy laws of the fathers of the apostolic period.'!’ This 
hierarchy is the basis for Bruno’s claim that these two sources should also 
guide the activities of contemporary popes, ensuring that they refrain 
from lay investiture and thus from ‘walking the royal way’ (Ldl, 2, 564). 
In dialectical fashion, Bruno refers to the hierarchy of authorities— 
subordinating popes to canon law and apostolic commands''?—and 
claims that the apostles condemned and excluded those who received 


! For brief treatments of Bruno’s approach to the pravilege, see Chodorow 1971: 
623; Servatius 1979: 301. According to Robinson 2004b: 302, Bruno showed the 
most perceptive contemporary comment on the difference between the parties in the 
Investiture Contest. For an outline of Bruno's political ethics, see Bejezy 2003. 

!5 Monte-Cassino's relationship with the papacy is regarded as unstable. However, 
Bruno is alone in criticising the reform papacy; see Gauss 1967; Dormeier 1979; 
Hoffmann 1979; Loud 1979; Bloch 1986. 

116 The first two letters were written before October 1111, while Bruno was still abbot 
of Monte-Cassino, whereas the last two were probably composed between October 
1111 and March 1112 (North 2000: 208). 

! Habemus canones, habemus sanctorum patrum constitutiones a temporibus apostolorum usque 
ad te (Ldl, 2, 564). 

!? The same argument is used by the contemporary polemicist Hildebert of Le 
Mans, underlining that the ‘entire tradition’ of the apostles and canon law ‘stands 
opposed to you’. For a comment on this argument in terms of the conception of the 
authority of canon law in the period, see Hartmann 1991a. 
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church positions from the secular power:'!? ‘Laymen, regardless of 
their religious devotion, lack the faculty for governing the church.’!”° 
This argument operates on two levels; the first introduces the formal 
hierarchy of authorities, while the second substantiates this hierarchy 
with reference to judgements passed against lay investiture by authorita- 
tive institutions. The second level considers the ontological difference 
between ‘laymen’ and ‘ministers’. Read as an echo of the Gregorian 
reform papacy's view of the difference between the divine origin of 
the sacerdotal power and the ‘human origin’ of the secular power, the 
addition to the clause— regardless of their religious devotion’—adapts 
the argument to the contemporary discussion of lay investiture. Several 
of the royalist arguments referred to investiture as an ancient custom 
and were based on the concession of the regalia from religious laymen. 
By re-conceptualising investiture in ontological terms, Bruno attempts 
to undermine the ancient custom argument without having to address 
the historical and pragmatic aspects of the arrangement." 

The fourth letter is addressed to the Roman bishops and cardinals.'” 
This group was emerging as a powerful faction at that time!? and the 
incidents of 1111 have been considered to have facilitated the develop- 
ment of the more autonomous role of the cardinal college.'** 


This heresy about investiture is the same that is said about Guibert and 
Henry in particular; Guibert was ordained as pope by King Henry—more 
correctly, by the devil himself—in order for the king to obtain through 
him that which he himself said was abandoned by his parents, namely 
investiture and ecclesiastical ordinations.” 


119 Apostoli enim omnes illos damnant et a fidelium communione segregant quicumque per secularem 
potestatem aecclesiam obtinent (Ldl, 2, 564). 

0 Laici enim quamvis religiosi sint, nullam tamen disponendi aecclesiam habent facultatem (Ldl, 
2, 564). 

121 Szabó-Bechstein 1985: 202 correctly observes that Bruno transcends the idea of 
liberty by not only focusing on the mundane side to this liberty, but also by stressing 
how it is divinely bestowed by conceptualising the church as *Christ's bridegroom’. 

' The letter highlights another network of churchmen that Bruno participated 
in, in addition to the one consisting of Tuscan bishops and monastic congregations 
addressed in the letter to Peter of Porto. According to North 2000: 215, the letter to 
the Roman bishops and cardinals highlights an important side to the ‘making of public 
orthodoxy’: “The probing, questioning, and “lobbying” that went on at the center and 
periphery, individuals and groups, negotiated their respective views of orthodoxy and 
strategies of implementation.’ 

735 See above, 1. The structural changes in the public sphere during the Investiture 
Contest. 

12t See Schmale 19612: 284. 

75. Hec autem heresis que est de inuestitura, ideo Wi/berti] et He [nrici] specialiter esse dicitur, 
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Three arguments surface in this passage. First, because lay investiture is a 
heresy, Guibert is a heretic—he was ordained as pope by a layman, King 
Henry. The second argument launches the attack on the ancient custom 
argument. Rather than resorting to the moral-theological reasoning used 
in the letter to the pope, Bruno chooses what was undoubtedly a more 
effective argumentative device: he refers to the king’s own admission that 
the right of lay investiture was abandoned by his forbearers. The third 
argument attempts to undermine the credibility of Guibert by casting 
the anti-pope in the role of a dupe, who was used by the king as a 
means to regain the right to ‘investiture and ecclesiastical ordinations’. 
Unlike the letter to Paschal which, given its exhortative form, was basi- 
cally a moral-theological defence of the prohibition of lay investiture, 
the correspondence to the Roman bishops and cardinals focuses more 
on the legal aspects of investiture. This legal focus is evident in the 
allusions to canon law, Roman law, and conciliar legislation employed 
in forging the case against lay investiture, as well as in the discussion of 
the technical arrangement. In countering the claim regarding the royal 
right to concede what their predecessors had conceded,'”° Bruno claims 
this ‘to be against the canons’,'” and then addresses the secular legal 
side in Roman-law terms: 


Why does it say in the Roman law that the churches are in nullius bonis, 
unless we understand that the holy church 1s not ordained, disposed of, 
and governed by secular powers and not by laymen, but only by God 
and his vicars? 7? 


Bruno, then, has undermined the ancient custom argument on 
four occasions. The initial reference to the effort by King Henry V to 
regain the investiture undermines the claim regarding the longevity of 
the arrangement, and thereby also the link to the notion of the ‘good, 


quoniam ad hoc Guibertus ab Henrico rege, immo ab ipso diabolo, papa ordinatus est ut rex per eum 
obtinere potuisset quod sibi a parentibus suis relictum esse dicebat, inuestituram s[c]ilicet et ecclesiarum 
ordinationes (Bruno, Letter, 529). 

U5 Omnes autem qui cum eo erant, illi placere cupientes, iustissimum hoc esse confirmabant ut sibi 
quoque concederetur quod predecessores sui tanto tempore possedissent (Bruno, Letter, 529). 

7 “We consider it to be against the canons; even imperial laws remove the ordina- 
tion and the right to dispose of the church from secular powers and laymen, regardless 
of religious zeal’ (Vos e contra canones obponebamus et ipsas imperatorum constitutiones quibus 
ecclesiarum. ordinatione et dispositione remouentur omnes seculares potestates omnesque laici quamuis 
religiosi (Bruno, Letter, 529)). The papal letter contains a similar quote. 

U9 Quare enim in romanis legibus dicitur quod ecclesie in nullius bonis sunt, nisi ut nos intel- 
ligamus quia sancta ecclesia non a secularibus potestatibus neque a laicis hominibus, sed a solo Deo 
et uivarüs eius ordinanda, disponenda et regenda sit? (Bruno, Letter, 529-30). 
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old law^'?—important in contemporary defences of lay investiture. 
Second, the reference to Roman law?! not only counters the argument 
by referring to secular law, but also attacks it by approaching the subject 
from an angle that questions the very legal fundament of the argument. 
Third, because Bruno has stressed the extent to which canon law and 
Roman law agree on this point, custom is subordinated to the secular 
and ecclesiastical written laws. Finally, the author is not content with 
these attempts to disqualify the notion of ancient custom, but also 
takes pains to outline the only reason for the emergence of the ancient 
custom: the king's revitalisation of the bad customs of his forebears, 
contrary to the laws.'? 

The technical argument is also presented in the form of dialecti- 
cal reasoning. According to Bruno, both the ‘spiritual’ (spiritualia) and 
the ‘corporal’ (corporalia) elements of the church were granted by God 
through the ordination. Hence, God is the ontological source for the 
‘right and power’ (ius et potestatem) of the earthly church.'?? This ontologi- 
cal source, which serves as the first premise, is coupled with a second 
premise consisting of the difference between the true Catholics and the 
heretics outside the Christian society. The conclusion, which insists on 
the exclusion of secular power from the liberated church, is reached by 
dialectical reasoning: ‘If all that belongs to the church is given to the 
bishops through the consecration and nobody who lacks this right and 
power can administer a church, what can the king give in addition by 


130 


129 [n older research (Kern 1914), the concept of the ‘good, old law’ was seen as 
the predominant characteristic of the legal mind of the early and high Middle Ages. 
According to this view, the period lacked an idea of positive law, and what is called 
lawmaking in the sources only amounts to the reinstatement and repetition of old 
custom. Recent research has been critical of this anachronistic and schematic view 
of lawmaking. See, for instance, Krause 1952; Gagnàr 1960; Canning 1996; Bagge 
2001a. 

130 See, for instance, Hugh of Fleury, the author of De investitura episcoporum, and the 
Farfa monk writing the Orthodoxa defensio imperialis. 

P! The use of Roman law is of interest as it provides a further indicator of the 
reception of Roman law in the Italian environment in the first decades of the 12th 
century in relation to the discussion of investiture. The use of Roman law in the 
effort to clarify the investiture question is also found in the Disputatio vel defensio Paschalis 
papae; see above, 5. Peter Crassus and the legal renaissance of the eleventh century 
(c. 1080-1084). 

132 Querunt igitur reges malas consuetudines patrum suorum contra ipsas iustissimas leges predeces- 
sorum suorum (Bruno, Letter, 530). 

133 Dantur autem episcopo omnia a Deo quando consecratur, et spiritualia et corporalia bona que- 
cumque ad ipsam ecclesiam in qua ordinatur pertinere uidentur, ut habeat ius et potestatem secundum 
Deum ordinare, regere et disponere omnia sine alicuius hominis contradictione (Bruno, Letter, 531). 
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investiture?’'®* The contradiction in the royal conception of investiture 
is then further illuminated by dialectical sophistry, based on the divine 
concession of both the spiritualia and the corporalia: ‘For he who grants 
something, grants it to someone who does not have it, and not to him 
who has.’'? 

Bruno's view of investiture is one of the most consistent defences of 
the Gregorian orthodoxy. In keeping with the different origins of the 
two powers, the involvement of laymen in church affairs is denied on 
ontological grounds. Due to the ‘human and sinful origin of the secular 
power’, lay involvement is contrary to the reform movement's concep- 
tion of a ‘liberated church’. Furthermore, the dialectical presentation 
is well suited to counteract the antithetical implications of divergence 
from this ‘right order’, and consequently contributes to the radicalisation 
of the Gregorian view. On the one hand, Bruno eschews the discussion 
of the investiture question as a technical problem that is detached from 
the heretical implications of the moral-theological approach to the 
arrangement postulated by the late-period royal polemicists.'*° On the 
other hand, Bruno is not simply reiterating the Gregorian orthodoxy, but 
has been forced to take the new technical vocabulary into account. ‘Thus, 
the entire discussion of the legal aspects and the ancient custom argument 
displays an awareness of the general terms of the late-period debate. In 
addition, Bruno is able to approach the opponents’ argument on their 
own terms, particularly in the levelling of the historically based custom 
argument: because laity is a priori excluded from the act of investiture, 
it necessarily follows that the historical existence of the arrangement is 
a bad custom. Bruno ends by borrowing from his own De symoniacis: 


For when one of those who are entitled to bestow the ring and the staff 
bestow these... they become church sacraments, in the same way as 
water and salt, oil and unction, and everything else without which men 
and churches cannot be consecrated.'?” 


134 Si igitur omnia que habet ecclesia data sunt episcopo in consecratione et nichil est in ipsa 
ecclesia. quod eius turis et potestatis non sit, quid est illud quod ulterius sibi a rege per inuestituram 
dari possit? (Bruno, Letter, 531—2). 

133 Omnis enim qui aliquid dat, ei dat qui nondum habet, non ei qui habet (Bruno, Letter, 
532). 

136 These include Sigebert of Gembloux, Hugh of Fleury, the author of the De 
investitura episcoporum, and the Farfa monk responsible for the Orthodoxa defensio imperialis. 
Even the defence of the prohibition of lay investiture in the Disputatio vel defensio Paschalis 
papae applies the differentiation between spiritualia and temporalia in order to present a 
‘solution’ to the investiture question. 

7 Cum autem anulus et uirga ab illis dantur a quibus dari debent . . . sacramenta ecclesie sunt, 
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Hence, all involvement of the secular power in ecclesiastical affairs 
is prohibited on sacramental grounds. Once again, the argument is 
deduced from the different ontological origins of the two powers, ensur- 
ing the argumentative consistency. The view of the ring and staff as 
sacraments may stem from the synod of Guastalla of 1106, the discus- 
sion and rulings of which were familiar to Bruno.'** However, because 
the entire discussion of the technical aspects hinges on the acceptance of 
the ontological division between the powers, the argument is vulnerable 
to the re-conceptualising of the secular power in sacral terms.” 
Bruno is one representative of the new defence of the Humbertine 
or Gregorian orthodoxy that emerged in the wake of the pravilege of 
1111. Another example of this new direction is the Liber de honore ecclesiae, 
which is thought to have been written by Placidus of Nonantula in 
the fall of 1111."° The author, in response to a host of royalist opin- 
ions—including those of Guido of Ferrara, Hugh of Fleury, and the 
Farfa monk responsible for the Orthodoxa defensio imperialis —starts by 
paraphrasing a royalist truism: because the church 1s spiritual, it only 
administers the oblations, the tithe, and the primitia, while all other 
possessions belong to the secular rulers (Zal, 2, 568). From this point 
of departure, Placidus first responds by referring to a papalist truism, 
which claims that everything that has been conceded to a church is a 
res sacra and is thus inalienable.'! Thereafter, the author considers the 
relationship between investiture and canonical election, demanding a 
free election (Ldl, 2, 625-6). This may be a direct response to the con- 
tention in the Orthodoxa that ‘if the people are allowed to be present and 
consent to the election of the pastor, how much more important it 1s that 


sicut aqua et sal, oleum et crisma, et alia omnia sine quibus hominum et ecclesiarum consecrationes 
fieri non possunt (Bruno, Letter, 532). 

138 The pope attributed sacramental character to the ring and staff at Guastalla 
(Blumenthal 1976: 77). 

19 The use of sacral kingship is one characteristic of writings of the late-period 
royal polemicists dealing with investiture, especially those of the Norman anonymous, 
Sigebert of Gembloux, and the author of the Orthodoxa defensio imperialis. 

10 According to Benson 1968, Placidus is the only writer who systematically discussed 
the implications of the Gregorian position in relation to the problem with the regalia. 
In the place of constitutive investiture as claimed by the royalists, Placidus advocates 
for ecclesiastical investiture done by the metropolitan. For different views on Placidus 
view of investiture, see Hoffmann 1959: 416; Chodorow 1971: 621; Minninger 1978: 
164—72. 

141 Omne enim quod Deo offertur sacrum esse, tam veteris quam novi testamenti et sanclorum 


patrum dictis probavimus (Ldl, 2, 603). 
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the emperor or the ruler should be allowed to do this?" According to 
Placidus, the secular ruler is enütled to be present in person or through 
a representative, but only in his legal capacity as part of the people.'* 
Moreover, because the role of the people in this arrangement only 
includes the right to consent, not to participate actively, the ruler is also 
prevented from having any decisive influence.'* The third aspect of 
Placidus’ conception is meant to secure the possessions conceded to the 
church by the secular ruler. By invoking a concession similar to that of 
Ivo of Chartres, the author claims that after the ordination a precept 
is sent to the emperor. In this, the bishop promises to administer the 
possessions in accordance with imperial demands, as long as these do 
not contradict canonical prescripts.'? Placidus refrains from specifying 
these demands and only defines them negatively in relation to that 
which does not contradict the canonical ordering. Perhaps as important 
as this general view on investiture is the confrontation with several of 
the royal claims regarding investiture. One of these claims concerns 
the question of sacral kingship and insists on the sacral nature of the 
secular ruler due to the unction; Placidus responds by differentiating 
between the effect of the unction for clergy and the ruler: for the ruler 
the unction only signifies a pledge to serve divine justice.^ Another 
response addresses a part of the custom argument, perhaps that of Hugh 
of Fleury; Placidus asks rhetorically ‘are not those who were invested 
in the church by kings in ancient times to be counted as sacred?" 
After agreeing about their sacredness, the author, like Deusdedit and 


'2 Si enim populus in electione pastoris adesse et consentire debet, quanto magis imperator vel 
principes? (Ldl, 2, 585). Compare with the Orthodoxa: Ergo si plebem vel populum in episcopi 
oporlet interesse ordinatione, quanto magis caput plebis id est principem non convent abesse? (Ldl, 
2, 538). 

13 Ubi imperator vel eius princeps non sicut dominus adesse debel, sed sicut filius (Ldl, 2, 
585). 

U^ Quibus consentire omnes filii illius aecclesiae, quae ordinanda est, et obedire pro salute animarum 
devotissime debent (Ldl, 2, 605). 

"5 Quae ita, ut Deo inspirante cognoscimus, fieri potest, si, cum pastor aecclesiae canonice electus, 
investitus et consecratus fuerit, tunc per se vel per suos fideles imperatorem. adeat et de rebus aecclesiae 
sibi commissis imperiale praeceptum expetat. Quod ei pussimus imperator amore suae spiritualis matris 
libentissime concedens firmare dignetur, quod sui praedecessores illi aecclesiae concessisse manifestum est, 
promittens eidem. aecclesiae et etus pastori suam puissimam defensionem in omnibus (Ldl, 2, 615). 

16 Ouod enim quidam aiunt ideo hoc imperatori competere, quia sacro oleo in regnum unctus est, 
omnino veritati non congruit. Non enim ideo unctus est, ut episcopatus vel abbatias disponat, sed ut 
Spiritus sancti gratia, quae per unctionem illam signatur, confirmatus iustitiam Dei rectissime teneat 
(Ldl, 2, 599—600). 

7 Sunt autem qui dicant: ‘Ergo nonnulli antiquorum, qui investituras aecclesiarum a regibus 
acceperunt, sancti non sunt?" (Ldl, 2, 604). 
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to a lesser extent Bruno of Segni, simply makes a distinction between a 
historical period in which the heresy did not exist, and the later period 
in which the synodal activity of the Popes Gregory VII and Urban II 
attempted to uproot the heresy.'** Placidus also needs to come to terms 
with the pravilege of 1111, but chooses a difference path from that of 
Bruno. By positioning the pope in a hierarchy of authorities in which 
the canonical tradition reveals the eternal truth, and by stressing that 
the concession was obtained by force, Placidus declares the pravilege null 
and void and appeals to the pope to rectify the harm done.!? In short, 
Placidus disqualifies the private ruling of the pope because it diverges 
from the tradition the papacy is committed to sustain, by invoking a 
transpersonal view of the papal office. 

What, then, are the defining points in the discussion in the wake of the 
pravilege? Without a doubt, one is the entrance of papalist writers into 
the discussion. More specifically, the political-theoretical orientation of 
the royal polemicists—already visible in wriüngs throughout the first 
decade of the twelfth century—is taken as the argumentative point of 
departure by the papal writers. Even Bruno of Segni, who wrote what 
was arguably the most extreme defence of the Gregorian orthodoxy, 
integrated a number of the new traits: the technical vocabulary, the 
distinction between different legal spheres, and the transpersonal re- 
conceptualisation of the structures of authority. The other important 
papalist, Placidus of Nonantula, not only addresses these royalist com- 
monplaces, but also confronts the specific claims and aspects of the 
political-theoretical conception presented by royal writers. These include 
the caput populi argument as part of the organical scheme, the view of 
investiture as ancient custom, the idea of sacral kingship, the technical 
argument regarding a differentiated approach to the spiritualia and the 
secularia, the notion of a concession, and the analytical distinction between 
the investiture arrangement and the canonical election. In addition, the 


48 [nvestitura enim aecclesiarum heresis primis temporibus non extitit, quia simpliciter fiebat, et 
contentione nondum creverat |... .] Primis namque temporibus, cum hoc coepit, vitium extitit; cum vero, 
postquam generalibus synodis per Gregorium. VII. et Urbanum I. apostolicos celebratis interdictum 
est et nunc non solum verbis defenditur, verum etiam armis optineri contenditur, quam grave scelus sit 
perspicue patet (Ldl, 2, 604). 

"9. Huic autem nequitiae vi coactus, compassione videlicet suorum fratrum et filiorum, quos male 
tractari videbat, dicitur domnus papa Paschalis LI. in tantum praebuisse assensum, ut privilegio concesso 
hoc permiserit, ut episcopus non consecretur, nisi a regibus anulo et baculo investiatur, et papa sine 
permissu regis pastorem non eligat /...] Quod quam sit gratiae Spiritus sancti contrarium et sacris 
canonibus adversum, satis abundeque supra docuimus [. ..] Non igitur sanctus papa hoc opservare 
debet, sed magis studiosissime emendare . . .(Ldl, 2, 625-6). 
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symbolic aspect of the investiture act is, if not devaluated,? understood 
in a new way, since the legal and the symbolic aspects are more clearly 
differentiated. In short, this phase of the public debate illustrates force- 
fully the argumentative repercussions of the ‘logic of public debate’: (1) 
the participants display an unprecedented understanding of the prin- 
cipal aspects of the case and how these are related to historical praxis, 
both ancient and contemporary; (2) the two compositional public spheres 
(“Teiloffentlichkeiten’) have reached a stage in public-sphere formation 
in which the discursive manifestation of each sphere is restricted not 
only in order to solidify the internal identity, but also to expresses this 
identity externally, as a basis for a constructive public debate. 


Approaching the concordat of Worms (1112-1122) 


The last decade before the concordat of Worms saw a reduction in 
polemical activity?! After the public confrontation in the wake of the 
incidents of 1111, the discussion of investiture moved behind closed 
doors again (colloquium secretum). ? The councils of 1112 and 1116 were 
of particular importance, forging a unified papal front in the wake of 
the upheaval in 1111.7? Nevertheless, an active papal policy did not 


150 Keller 1993: 80 is correct when he stresses the strong symbolic side to the inves- 


titure act, suitable for establishing hierarchies and for presenting the secular ruler in 
a sacral garb. 

?! Tt should be noted that the polemical confrontation over investiture did not come 
to an abrupt halt after the concordat, as is evident from the writings of Gerhoch of 
Reichersberg; see Meuthen 1959: 68-74. 

152 For analyses of the development leading to Worms, see Bernheim 1906; Haller 
1951; Schieffer 1952; Schmale 1961b. Two common traits can be found in this research. 
First, the importance of approaching the concordat of 1122 in the context of the 
Investiture Contest as a whole is stressed as well as the importance of not treating the 
compromise as an isolated instance, as exemplified by the analysis of Zatschek 1944. 
Second, and with regard to the consequences for the church, the Klewitz-Schmale 
thesis—tracing the origins of the schism to disputes within the curial party in the 
1120's—has been widely accepted. However, some details have been challenged; 
see Chodorow 1971: 613 n. 2. The curial disputes of the 1120s and the schism of 
the 1130s stemmed from a clash between the old elite and a new party that came 
mostly from France and consisted of a younger generation than the traditional Italian 
establishment (Schmale 1961b). See also Chodorow 1972; Stroll 1980a, 1980b, 1987; 
Fuhrmann 1986. 

73 Following Blumenthal 1978c: 90, ‘In 1112 the council prevailed, in 1116 the 
pontiff’, meaning that in 1116 it was the papal authority alone that condemned the 
pravilege. The negotiations in Rome and Sutri were a successful culmination of previ- 
ous papal policies concerning investiture and the papal state (Blumenthal 1977: 10). 
However, the gravity of the situation should not be underestimated, as seen from the 
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develop: Paschal’s letters to German recipients were not concerned with 
investiture, and the four south Italian synods of 1113, 1114, 1115, and 
1117 did not produce new investiture rulings.'?* Thus, the investiture 
discussion that had originally been spurred on by synodal rulings had 
come full circle: the clarification that emerged from the public debate 
provided the basis for the practical solution. This observation 1s con- 
firmed by the extant polemics from 1112-1122, all of which focus 
clearly on the practical aspects. 

The anonymous author of the Disputatio vel defensio Paschalis papae (c. 1116) 
was also a papal supporter, albeit more moderate than Bruno of Segni. 
'The treatise, part of the public discussion associated with the pravilege, 
contains two discussions of the investiture question. While the first 
discussion largely reviews the Gregorian notion of investiture as heresy 
in canon-law terms, the second makes an innovatory suggestion, taking 
advantage of the technical approach to the question. The canon-law 
defence consists of thirteen different quotations, nine of which are 
also found in the Libellus contra invasores by Deusdedit. After the general 
moral-theological exhortations,'” the outlined canon-law evidence pro- 
hibits lay investiture, bars any secular power and statutes whatsoever 
from the church, and proposes punishment in the form of deposition 
and anathema (Zal, 2, 661-2). This legal argument—1including a rare 
direct reference to a contemporary ruling (the synod of 1059)—has 
thus moved from general moral-theological exhortations based on 
the functional notion of the mother church as head of the Christian 
society, to the canon-law circumscribed prohibition of lay investiture of 
clerics, presbyters, deacons, and bishops. ‘The following quotes, however, 
address the functional differentiation between the sacerdotal and the sec- 
ular powers. ‘The commonplace Ambrose quote—the palace pertains to 
the emperor, and the church to the priests—is specified by linking these 
two spheres to ‘sacred law’ (ius sacrum) and ‘public law’ (ius publicorum) 


accusation of heresy directed at the pope (Blumenthal 1978b). See also McKeon 1966; 
Schilling 1998: 383-4. 

154 Beulertz 1991: 147. See also Somerville 1968. 

75 The first three are from two letters of Pope Calixtus II. The first one prohibits 
the emperor from acting against divine mandate, while the second presents the Roman 
Church as the mother church—the head of the church—underlining that acts contrary 
to the head are contrary to reason (Ldl, 2, 661). The third quote refers to a letter to 
the Gallic church, reminding them of the need to ‘steer the ship’ (gubernacula) in order 
to avoid ‘shipwrecking’ (naufragi) and also commanding adherence to the apostolic 
decrees (Ldl, 2, 661). 


THE PUBLIC DEBATE ON THE INVESTITURE QUESTION 635 


respectively (Zdl, 2, 662). The next quote connects the two legal spheres 
to the question of investiture, claiming that clerics and priests are to 
be ordained by popes and priests and not according to public law by 
the secular powers.'’° The heretical implications of lay investiture are 
then put forward" before the technical aspect is addressed: “We must 
remember that the ring and the staff are papal insignia and it 1s through 
these that the spiritualia are conferred, and it is through these that the 
healthy soul and the divine sacraments are designated.'^? Finally, the 
focus is shifted to the symbols that distinguish between the spiritualia 
and the regalia: 


Therefore, in the church the pastoral staff with which the church is gov- 
erned and the ecclesiastical offices specified are desired: thus in houses 
of the king and the emperor the sceptre is the distinctive sign, that is the 
imperial or royal staff; and by this the fatherland [patria], the dukedoms, 
and the counties are ruled. If he said that he desired to confer his enüre 
regalia by the pontifical staff and ring, let him either give up the regal 
sceptre or confer the regalia in the same way."? 


Thus, the author invests the spiritualia with an ontological dimension, and 
thereby illustrates the ecclesiological necessity of the spiritualia in bestow- 
ing the sacraments. Being divinely instated, the symbols manifesting the 
spiritualia, the ring and the staff? are invested with the same ontological 
and ecclesiological importance, in addition to their symbolic function. 
This key ecclesiological function, moreover, harks back to the two-sword 
theory that subordinated the secular power to the sacerdotal because of 
the ecclesiological function of the latter. This point is forcefully driven 
home by the reference to the ‘bloody hand’ of the secular ruler. As 
in the discussion of the spiritualia, the notion of regalia rests on sym- 
bolic as well as ontological elements. The royal sceptre is important 


156 Non a legibus publicis, non a potestatibus seculi, sed a pontificibus et sacerdotibus 


omnipotens Deus christianae religionis clericos et sacerdotes voluit ordinari et discuti 
recipique de errore remeantes (Ldl, 2, 662). 

157 Qui enim per manum regis domum Dei ingreditur et dispensator ecclesiae constituitur, ad hoc 
ut fiat hereticus promovetur (Ldl, 2, 663). 

158 Novimus etenim, quod anulus et virga pontificalia sunt insignia et per ea spiritualia conferuntur 
dona, et per ea animarum cura et divina designantur sacramenta (Ldl, 2, 665-6). 

159 Sicut enim in aecclesia pastoralis virga est necessaria, qua regitur et ecclesiastica distinguntur 
officia: sic in domibus regum et imperatorum illud insigne sceptrum, quod est imperialis vel regalis 
virga, qua regitur patria, ducatus, comitatus et cetera regalia distribuuntur tura. Si ergo dixerit, quod 
per virgam pontificalem et anulum sua tantum regalia velit conferre, aut sceptrum regale deserat, aut 
per illud regalia sua conferat (Ldl, 2, 666). 

10 For a recent analysis of the royal insignia, see Petersohn 1998. 


636 CHAPTER EIGHT 


as a demonstrative symbol, but also because it signifies the regalia as 
the ontological assets of the royal office. By introducing the sceptre, the 
anonymous writer establishes the place of the secular power within the 
arrangement, but without compromising the basis of the Humbertine 
position: the sacramental aspect of the ring and the staff is reserved 
for the clergy. With regard to the regalia, the reference to public law 
has a correlate in the presentation of the secular ruler as caput populi, 
thereby establishing a firm position for the ruler in a political-theoreti- 
cal scheme. Moreover, the regalia are also specified as 'the fatherland, 
the dukedoms, the counties, and other distributed regalian rights’. The 
functional scheme has minimised the number of areas in which the two 
powers interact by specifying the function of the secular ruler in relation 
to the church. The secular power is subordinated to the sacerdotal, but 
because this hierarchy 1s based on ecclesiology, and because the areas 
in which the two powers overlap are minimised, the subordination 1s 
more theoretical than practical.'^' In other words, the Gregorian view 
on lay investiture has been differentiated and specified. 

Consistent with the writers’ tendency to exchange, adapt, and re- 
conceptualise arguments in order to reach a pragmatic solution, the 
anonymous writer also reflects this new awareness of the need to come 
to terms with the opposition's arguments. While the author of the 
De investitura omits the notion of sacral kingship—probably due to an 
awareness of the stalemate in the discussion—the author of the Dispu- 
tatio modifies the Gregorian position by presenting the royal power as 
divinely bestowed. This accommodation is partly a consequence of the 
political-theoretical scheme that has defined the function of the powers 
in terms of investiture, and partly a result of the realisation that the 
wielder of the material sword has the central functions as mediator and 
as the sustainer of peace and justice. Consequently, the author's justi- 
fication for the royal right to bestow the regalia is the equivalent of the 
royal notion of ‘defender of the church’. Still, the Disputatio most likely 
failed to make a contribution to finding a solution to the Investiture 
Contest. Three factors might account for this.’ First, the author does 


1?! Several sides of the Disputatio attest to the attempt to separate the two powers: the 
outline of public law and divine law, the construction of a canon-law based sacerdotal 
hierarchy, and the critique of King Henry IV and Pope Paschal II are all premised on 
the author's functional scheme. Similarly, the solution to the investiture question reflects 
the effort to keep the two powers separate in terms of law, ethics, and function. 

'© The contemporary diffusion of the manuscript, and the private nature of the 
correspondence are only two factors that may have restricted the influence of the 
Disputatio. 


THE PUBLIG DEBATE ON THE INVESTITURE QUESTION 637 


not specify the relationship between the bestowal of the regalia and the 
consecration of the bishop. Second, the writer does not address the 
question of whether or not it is necessary to perform the hominium for 
the secular ruler. Third, and perhaps most important, the Disputatio 1s 
silent as to whether the bestowal of the regalia is once and for all, or 
whether it has to be repeated in the case of a change of regents. This 
being said, none of the solutions to the Investiture Contest contained all 
of these technical and formal aspects, not even the concordat of Worms. 
The final quotes before the treatise breaks off are from the decrees of 
Emperor Theodosius and Roman law, prohibiting the alienation of 
church property.^* The writer's view that secular law should be used 
to confirm a notion of investiture based on a clear distinction between 
the spiritualia and the regalia 1s evident from the remaining passages. 
To complete this survey of the late-period public discussion of 
investiture, the last contributions before the concordat of Worms need 
to be considered. The third letter of Geoffrey of Vendôme to Abbot 
Bernerius from 1119 displays the differentiated view of investiture 
characteristic of the views of Ivo of Chartres and Placidus of Non- 
antula.'? In accordance with humano iure, the church is considered to 
have certain duties towards the secular ruler because of the concession 
of possessions to the church; these include a pledge from the bishop to 
the king in order to sustain the possessions. This pledge is to take place 
after the election and consecration.'^? The final polemical contribution 
before the concordat is the Relatio by Hesso of Reims from 1119, which 
describes the negotiations in Mouzon in 1119.'° The notion of investi- 


163 Constitutiones, 1, Nr. 107, 159-60. Most important, perhaps, is that the regalia 
neither are defined nor explained, but left to the understanding of the reader. Basically, 
the concordat only sanctioned the existing policy; it did not create new precedents 
(Benson 1968). 

16t De libertate ergo ecclesiae quid imperator Theodosius dixerit, diligenter adtende: [. . .] Et privi- 
legia ecclesiarum vel clericorum omnium que saeculo nostro tirannus invidere temptat 
devocione revocamus . . . (Ldl, 2, 666). Ex legibus lustiniani: Omnia autem privilegia, 
que data sunt a nobis sacro [sanctis] ecclesiis et religiosis episcopis [et clericis siv]e 
monachis, teneant[ur] immutabilia . . . (Ld/, 2, 666). The author continues Hildebrand's 
insistence on the immutable nature of all privileges given by the emperor to church 
institutions (Stroll 1997: 59). 

15 For an outline of the Vendôme environment in general and Geoffrey in particular, 
which underlines its generally one-sided and quite distant relationship to the papacy, 
see Johnson 1981. 

195 Non enim possessiones haberet aecclesia, nisi sibi a regibus donarentur et ab ipsis non quidem 
divinis sacramentis, sed possessionibus terrenis investiretur [.../ Ex iure autem humano tantum illis 
debemus, quantum possessiones. diligimus, quibus ab ipsis vel a parentibus suis aecclesia. ditata et 
investita dinoscitur (Ldl, 2, 691—2). 

10 The Relatio, written shortly after 30 October gives a unique description of both 
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ture is described by Hesso at the very beginning of the treatise where 
the papal negotiator, Wiliam of Champeaux, assures King Henry V 
that the kingship is not diminished if he gives up investiture: 


After having been elected bishop in the kingdom of France, he receives 
nothing from the hand of the king either before or after the consecra- 
tion. Nonetheless, with regard to tribute, military, service, tribute, and 
everything which pertained to the republic in antiquity but was given by 
Christian kings to the church of God, I serve him as faithfully as the 
bishops in your kingdom serve you.!*? 


Later in the Relatio, in outlining the written formalisation of the preli- 
minary talks, two new points are added. Both parties are to return the 
possessions that have been lost due to the war (Ldl, 3, 23-4), and if a 
dispute should arise from this, ‘let ecclesiastical matters be settled by 
canonical judgement and secular matters by secular judgment."'? Thus, 
the view on investiture is only faintly related to the distinction between 
the temporalia and the spiritualia, and the precise relationship between 
hominium and consecration 1s not specified. In addition, because the 
papal party in the contemporary discussion questioned the ancient 
custom argument, the reference to a general notion of loyalty to the 
king as providing adequate assurance of the continued jurisdictional 


the process of negotiation and the proceedings at a medieval church council (Hödl 
1969: 423; Laudage 1997). The manuscript of the Relatio is transmitted in two 12th 
century collections, the Admonter letter collection (Hödl and Classen 1983: 9-10, 35) 
and the Codex Udalrici. Whereas Blumenthal 1988b: 171 refers to the author as a ‘papal 
supporter and not unbiased’, Haller 1892: 150 claims that the author belonged to the 
moderate camp. Wattenbach and Holtzmann 1967b: 413 suggest that the Relatio was 
written for William functioning as papal negotiator. Haller 1892: 149, Hödl 1969: 
424, Chodorow 1971: 630, n. 48 and Zey 2001: 450-1 have underlined the relative 
objectivity and concomitant reliability of the description. Millotat 1989: 172 notes the 
transpersonal view of the state—the res publica, important in Hesso’s approach to the 
investiture arrangement. Schilling 1998: 415 confirms the impression given in earlier 
investigations, namely that the single most important theme—the question of church 
property—1s superficially treated. For other analyses, see Schieffer 1952: 326; Minninger 
1978: 178; Robinson 1991: 435-6. 

168 Ut autem in hoc nullam regni tui diminutionem pro certo teneas, scito me, in regno Francorum 
episcopum electum, nec ante consecrationem nec post consecrationem aliquid suscepisse de manu regis. Cui 
tamen de tributo, de milicia, de theloneo et de omnibus, quae ad rem publicam pertinebant antiquitus, 
sed a regibus christianis ecclesiae Dei donata sunt, ita fideliter deservio, sicut in regno tuo episcopi tibi 
deserviunt . . . (Ldl, 3, 22). Millotat 1989: 172 notes that by the use of the term res publica, 
William conceptualises the relationship between the Frankish king and his bishops 
as ‘public-legal’ and not feudal. This has a parallel in the concordat of London: the 
relationship was also established in this case by a feudal act. 

169 Quodsi quaestio inde emerserit, quae ecclesiastica sunt, canonico, quae autem saecularia sunt, 
saeculari terminentur iudicio (Ldl, 3, 24). 
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right of the secular ruler to the temporalia is problematic.? Thus the 
failure to balance these two aspects, partly explained by the fact that 
the argument is based on a comparison of the practices in France and 
Germany," either indicates Hesso’s lack of knowledge of the investiture 
issue or an unwillingness to confront the problem. 

The single greatest difference between the polemical discussion in the 
aftermath of the pravilege, compared to the initial response to the 1111 
incidents, is its practical bent. Rather than composing political-theo- 
retical treatises that discuss investiture in an abstract legal manner, the 
preferred literary form is the open letter and the intellectual energy is 
directed towards linking theory and praxis. Consequently, two decades 
of theoretical discussion have borne fruits in the form of a discourse 
that is sufficiently specified and differentiated to allow for theoretical 
mediation between the papal and the royal conceptions. Moreover, while 
the primary way of effectuating this link was by synodal meetings;'” 
both the author of the Disputatio and Hesso reveal the importance of 
polemical support for this new direction in the lead-up to the concor- 
dat in 1122. The author of the Disputatio does this by participating in 
an epistolary debate and thereafter by positing a remarkably clear-cut 
solution. Hesso’s argument reflects this new practical orientation even 
more: the Relatio is basically a subtle polemical attack that accuses the 
king of acting fraudulently and thus of hindering the negotiations 
between the two sides in reaching a conclusion. In order to allocate 
the responsibility, Hesso offers one of the very few detailed accounts 
of the preparations, negotiations, and failure to reach a solution to the 
investiture question in Mouzon in 1119. In other words, the polemical 
focus 1s less on the theoretical elaboration than on the practical process 
of finding ‘solutions’. 


' Metz 1978: 95 has used the speech of William of Champeux as a source for 
delineating the servitum regis. 

7! The comparison between France and Germany misses its target, since the French 
king only controlled twenty-five of seventy-seven bishoprics, reflecting the weaker central 
administrative structures of France in the period. Moreover, the fact that the investiture 
struggle in France lacked the intensity of its German counterpart attests to the greater 
autonomy among French bishops; see Schwarz 1923; Becker 1988. 

7? For analyses of the synods and the reform activity of Calixtus IL, see Somerville 
1980b, 1981; Blumenthal 1987; Schilling 1998. 
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There is no doubt that the royalist contributions led the way to the 
concordat of Worms. Guido of Ferrara had already presented the 
technical essentials in around 1086, and was followed a decade later 
by Ivo of Chartres, the first papalist writer to go beyond the Gregorian 
scheme in search of compromise. However, it was largely left to the 
late-period royal polemicists to elaborate on the theoretical side of the 
investiture question: all the contributions in the first part of the twelfth 
century discussed the question as part of political-theoretical schemes 
and thereby contributed actively to developing the level of abstraction 
needed to liberate the discussion from its early stages. By deducing the 
investiture arrangement from schemes in which the secular ruler has 
a clearly defined legal function vis-a-vis the sacerdotal area, writers 
supplemented the custom argument with a scheme that clarified the 
specific legal dimensions of the investiture act. This political-theoreti- 
cal approach is the secular correlate to the jurisdictional orientation 
of the papal position. The end result is a discourse that facilitates 
argumentative exchanges in which the proponents of the different 
sides not argue past each other. Save for the early brilliance of Ivo of 
Chartres, it was only in the wake of the pravilege dispute of 1111 that 
papal polemicists modified the orthodoxy of the Humbertine position 
in an argumentative exchange with the royal side. In some cases this 
resulted in an elaboration of the Humbertine orthodoxy in terms of 
the new technical vocabulary (Bruno of Segni), while in other cases the 
arrangement was differentiated so as to make room for a concession to 
the secular power (Ivo of Chartres, Placidus of Nonantula, Geoffrey of 
Vendóme). In yet other instances, the ontological basis was modified 
by adding a secular symbolic token to the investiture arrangement in 
the form of the sceptre (the author of the Disputatio). 

Finally, the entire discussion of investiture demonstrates the extent 
to which the ‘logic of public debate’ contributed forcefully to the new 
discourse of the late period.!? Cantor, in a discussion of the Investiture 
Contest 1n England, once mentioned that the polarisation of the intel- 
lectual community left a space in which moderate intellectuals could 


173 Struve 1991b correctly notes that the approach to the investiture question was 
one symptom of a larger process of theoretical and practical innovation. 
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The public debate on the investiture question (c. 1050-1122) 





Phase Discursive trait Public-sphere Argumentative Discursive 
formation iniüative/traits approach 
Ist phase Non- Asymmetrical: Demonstrative: 
(c. 1050— institutionalised Papal side establishing the 
c. 1085) (Humbert, orthodox view 
Gregory VII) 
2nd phase  — Abstraction Semi- Symmetrical:  Polemical: 
(c. 1085— (transpersonality) institutionalised Royal side royal retort to 
c. 1100) — Differentiation (Guido of the orthodox 
(secular —spiritual) Ferrara) view, papal 
— Practical Papal side claboration of 
specification (only (Deusdedit, lvo the orthodox 
the regalia) of Chartres) view 
3rd phase — — Political-theoretical Semi- Asymmetrical: Polemical: 
(c. 1100— abstraction institutionalised Royal side royal 
1111) (relationship (Sigebert of elaboration 
secular and Gembloux, of one’s own 
sacerdotal powers) Hugh of position 
— Legal specification Fleury, the 
secular/spiritual Norman 
jurisdiction anonymous, 
concession the De investitura 
symbolical-legal episcoporum) 
4th phase — Legal specification Semi- Symmetrical: Argumentative: 
(1111) secular/spiritual institutionalised Royal side papal 
jurisdiction (the Orthodoxa elaboration of 
concession defensio the orthodox 
symbolical-legal imperialis) view based 
Papal side on the royal 
(Bruno of position 
Segni, Placidus 
of Nonantula) 
5th phase — Linking theory and Semi- Asymmetrical: Argumentative: 
(1112- praxis institutionalised Papal side Papal 
1122) (the Disputatio, elaboration of 
Geoflrey of the orthodox 
Vendôme, view 
Hesso of 


Reims) 
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evaluate the views of both parties in a balanced way."* While Cantor 
is basically correct in speaking of a moderate and balanced approach, 
it is not the case that intellectuals on their own suddenly became more 
moderate—Bruno of Segni is an example. Instead, the polemicists 
were forced to take public opinion into account, a learning process 
that had familiarised the intellectuals in the previous period with the 
importance of the political public. This ‘logic’, in turn, was conducive 
to changes in the discourse of the debate, basically moving from the 
practical derivations of the early period, to the abstract elaborations 
of the late mid-period and early late period, and finally to a renewed 
concern with praxis in the last decade before the concordat, although 
from a different theoretical basis. 


174 Cantor 1958: 168-74. 


CONCLUSION 


Did the Investiture Contest amount to a revolution? Needless to say, there 
is no easy answer to this question. The focus in the previous chapters 
has been on the discourse of the public debate during the Investiture 
Contest as a case-study illuminating various facets of the medieval public 
sphere. Is it possible to talk about a medieval public sphere? Yes and 
no. The answer is no if it is assumed that the medieval variant is in 
any way similar to the modern variant. However, and as is evident from 
the research that has modified the ideal-typical notion of the bourgeois 
public sphere, not even this type can be considered a monolithic unit. 
Rather, it appears in a plurality of forms under vastly different societal 
conditions. If this plurality, which the dialogical approach attempted to 
grasp, is the point of departure, the Middle Ages certainly had a public 
sphere. Largely derived from infrastructural factors—first and foremost 
the intertwining of oral and written communication—the medieval 
public sphere developed a distinctive character not easily grasped in 
dichotomous models. The first point to note is the implication of the 
manuscript culture for the ‘logic of public debate’. A public sphere 
based on printed material is in quite a different position with regard 
to its ability to sustain the public debate and thereby to achieve insti- 
tutionalised status. In contrast, the medieval public sphere was more of 
an ad hoc affair, smaller in size, and of course not institutionalised into 
anything resembling the later coffee houses and saloons. The church’s 
monopolisation of Latin in the period prior to the emergence of the ver- 
naculars is another factor that led to the elitist character of the medieval 
public sphere. A third factor has to do with the existence of a culture 
or mentality that was hostile to discussion on every level; Christianity 
was considered as establishing the truth and it obviously made no sense 
to open that truth, when univocally consented to, up for discussion. ‘To 
illuminate these questions, the first public debate in medieval Europe 
is—due to its ploneering position—a suitable point of departure. 


1. The structural changes in the public sphere during the Investiture Contest 


The single most important aspect of any public-sphere formation is the 
extent to which it instigates the ‘logic of public debate’. This notion, 
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which refers to the manner in which the public debate justifies itself on 
the basis of its functional importance, was present in all phases of the 
investiture debate, but in different degrees, which explains the changing 
characteristics of the discourse. There are five main indicators of the 
presence of this ‘logic’. First, the internal function, in which identities 
are tied to social groups in terms of argumentative approach, is easily 
detected in the development from the early period (1030-1073) to the 
mid-period polemics (1073-1099). The early-period polemics disclose 
a fundamental ambivalence with regard to how the task of debating 
in public should be approached. The writers lack an understanding 
of ‘party’ as a clearly identifiable structure. This is in turn is related to 
the nascent public sphere (non-institutionalised and elitist) in which the 
different “Teiléffentlichkeiten’ have not yet been established. In short, 
the early-period polemics are the most discursively diverse: there 1s a 
vast difference between Guido of Arezzo's hard-hitting reformist letter 
and Peter Damian's argumentative approach in the Liber gratissimus and 
the polemical dialogue of the Disceptatio synodalis. In the mid-period, 
however, the concept of party is clearly well-developed. Spurred on 
by the propagandistic initiatives of the papal and the royal chanceries, 
the mid-period writers can roughly be divided into royal and papal 
polemicists, although it is possible to use finer gradations. Moreover, 
a change in terminology was associated with theoretical reflections on 
different aspects of party formation, including the focus on the rela- 
tively institutionalised structures for propagating a given view on the 
‘right order’. These structures are a diverse lot, including the friend- 
ship circles of Gregorian adherents, loose regional networks, and the 
monastic communities. 

A second indicator of structural change is gleaned from the writers’ 
own notions of the public debate as outlined in their introductions. 
In the early period, the introductions contained justification clauses. 
In short, the lack of precedence for conducting public debate led to 
relatively elaborate efforts to justify the polemical contributions. Guido 
of Arezzo, the author of the De ordinando pontifice, and Pseudo-Udalric 
all justify their contributions by quoting authorities that allow criticism 
of higher-ranking churchmen if the ‘right order’ is threatened. This 
paradox—to employ authorities to criticise other authorities—is closely 
related to the non-institutionalised and elitist nature of the public sphere. 
The early-period polemics were basically ad hoc responses to specific 
historical incidents and were radically different from the mid- and late- 
period writings in which identifiable opponents and parties set the terms 
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for the interaction. The elitist nature of the public sphere refers to the 
writers’ only vague awareness of the existence and potential power of 
the political public and to the fact that they addressed only a small 
community of peers. Consequently, the non-institutional public sphere 
accounted for the discursive plurality of the early-period polemics. The 
mid-period literature, in contrast, reveals an entirely different view on 
public opinion. The writers no longer consider it necessary to open 
up the public room. Moreover, in the writings of Wenrich of Trier 
and Gebhard of Salzburg, meta-theoretical discussions concerning 
‘argumentative rules’ set the premises for the polemical confrontation. 
Peter Crassus, Guido of Ferrara, and the author of the Liber de unitate 
were all of the opinion that conflict solution could only succeed if it 
adhered to a clearly defined rational approach. 

The third indicator is related to the extent to which the polemicists 
viewed themselves as intellectuals. While the early-period writers basi- 
cally looked upon themselves as churchmen reacting to specific histori- 
cal incidents, the explosion of public debate in the mid-period led to 
an increased emphasis on the intellectual vocation. Closely connected 
with the establishment of argumentative rules and the focus on the 
importance of a rational approach, the mid-period polemicists started 
to perceive themselves as the only social group that could resolve the 
struggle. Consequently, the ‘logic of public debate’ contains a feed- 
back function in which the writers confirm their intellectual vocation. 
Although there 1s evidence of this process of intellectualisation among 
all the mid-period polemicists—save perhaps for the author of the Dicta 
cuiusdam—the conceptualisation of the polemical writer as an intellec- 
tual is particularly prominent with Guido of Ferrara and the author 
of the Liber de unitate, both of whom offer ontological arguments for a 
division of labour in which the intelligentsia should be given the sole 
responsibility of presenting the rational ‘right order’. 

The fourth indicator has to do with the polemicists own view on 
public opinion. Structural factors—education, literacy, infrastructure, 
manuscript—render any large scale diffusion of the polemical writings 
impossible. ‘This being said, there is still a relatively large variation in 
the intended audience of the literature in the three periods. In the 
early period, the polemics do not contain any indication of diffusion 
beyond a tiny community of peers; in fact, the only explicit indicator 
of audience is found in the Liber gratissimus and the intended audience 
is probably the widest of the early period, namely bishop, monks, the 
papal curia, and perhaps also the clerics participating in the Roman 
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synods of 1049, 1050, and 1051. Spurred on by the epistolary pro- 
paganda from the royal and papal chanceries, the mid-period writers 
discovered the importance of public opinion. This is not to say, however, 
that the mid-period polemics addressed a wide audience. Rather, the 
elitist public sphere of the early period was replaced by the semi-elit- 
ist public sphere of the mid-period, and this contributed to a change 
in the attitude to public opinion. Basically, the shattering of the ‘right 
order’ led to the disruption and eventual replacement of the unitary 
and elitist public sphere of the early period with a semi-elitist public 
sphere in which a specific ^Teiloffentlichkeit saw the need to solidify 
internal bonds, as well as to gather external support. The mid-period 
polemics contain several indicators of this structural development. Not 
only did the number of polemics increase markedly, but the writers also 
started to address each other. In some cases the intended addressee is 
explicit, as in Manegold of Lautenbach’s reference to Wenrich of Trier, 
and Anselm of Lucca's encounter with anti-pope Guibert of Ravenna. 
In most cases, however, the references were more implicit, and the 
opinions of unnamed opponents, real or imagined, were paraphrased. 
While the early-period polemics had a restricted intended audience 
regardless of the literary form, the mid-period polemical writers pre- 
ferred the open letter when addressing a wider audience. Yet again, 
it was the epistolary campaign by the royal and papal chanceries that 
provided a communicative model for effectively reaching a wider audi- 
ence. Hence, Gebhard of Salzburg and Wenrich of ‘Trier both used the 
open letter as a literary form, and both authors voiced their concern 
regarding the disastrous impact that the oppositions’ propaganda was 
having. However, while the royal and papal letters, as well as some of 
the polemical literature, was intended for a wider audience, it is also 
clear that the books of the mid-period—those by Peter Crassus, Guido 
of Osnabriick, and Guido of Ferrara, for instance—seemed to have a 
more restricted audience. 

The fifth indicator of structural changes in the public sphere emerges 
when the late-period polemics (1099-1122) are compared to the early 
and mid-period literature. The late-period writers operated within a 
more institutionalised public sphere. Basically, the public sphere was no 
longer dependent on the official propaganda in the form of papal and 
royal letters, as was the case in the mid-period. Instead, the discussion’s 
continuation was dependent upon the extent to which the polemics 
could justify their own existence on the basis of their importance for 
conflict solution. A clear indication of this trend was the emergence 
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of non-official polemics, for instance the epistolary debate between 
Walram of Naumburg and Herrand of Halberstadt, and the polemical 
campaign of Bruno of Segni. 

The last and perhaps the clearest expression of the structural changes 
and the public debate is the emergence of a five-part intellectual division 
of labour. First, the papal and royal letters, which represented the official 
view, set discursive and communicative precedents and were the most 
far-reaching in terms of intended audience. The official polemics, that 
to a certain extent were written on the command of the sacerdotal or 
secular powers, constituted a second segment in the division of labour 
and included the work of Wenrich of Trier, Gebhard of Salzburg, 
Anselm of Lucca, and perhaps also Manegold of Lautenbach. ‘The 
third, and perhaps the most interesting, segment of the division of 
labour is the unofficial polemicists: this includes writers such as Guido 
of Osnabriick and Peter Crassus who spontaneously joined in the 
written debate. ‘The fourth intellectual group in the emerging division 
of labour in the mid-period is the canonists, who were responsible for 
the Gregorian canonical collections. While these four groups were most 
likely recognised as such by the contemporary writers, the fifth segment 
of the division of labour is a diverse lot, including chronicle writers, 
annalists and other intellectuals who addressed the contending issues 
in written form, although it is only in retrospect that they can be seen 
as part of the division of labour. 


2. Discourse in the polemical literature 


While the structural changes in the public sphere in the course of the 
Contest should be fairly well documented, the question of the discur- 
sive characteristics and changes is more difficult to come to terms with. 
The problems do not reside so much in the lack of changes, as in the 
difficulties in structuring a large number of minor changes in terms of 
evolutionary patterns on the one hand, and in relation to the suggested 
change of mentality in the late eleventh century on the other. However, 
it is at least possible to approach this vast subject by focusing on the 
notions of textualisation, interpretation, and intellectualisation. The 
increasing use of the written word in the eleventh century laid the foun- 
dation for textualisation: a new concern with the text as an epistemology. 
This textualisation, in turn, established a wider intellectual community 
with divergent notions regarding the text. At this point, interpretation 
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enters the scene, as a result of the very same logic which allowed a 
number of compositional public spheres to compete for interpretive 
hegemony. In the final instance, this fierce interpretive competition 
changed the vocation of the participants by moulding their identity as 
intellectual defenders of a rational ‘right order’. 

The results of the extension of the epistemological field are evident 
from a survey of the overall categories of arguments used in the different 
periods, but first and foremost from their changing relationships. ‘The 
moral-theological, the legal, and the historical arguments are present in 
all three periods, although the moral-theological argument predominates 
in the early period and legal and historical arguments in the mid-period. 
Of greater interest, however, is the internal relationships. In the early 
period, moral theology is employed as a deductive point of departure 
for other arguments, resulting in their subordination. For instance, Peter 
Damian only uses history in a demonstrative fashion, subordinating it 
to both moral theology and legality. The semi-institutionalised public 
sphere and the concomitant proliferation of polemical literature altered 
the internal relationship between the types of arguments. Thus, history 
emerges as an autonomous argument and not simply as a demonstrative 
supplement to moral theology. This change, resulting from the discus- 
sion of the historical examples in the papal letter to Bishop Hermann 
of Metz (1081), is associated with a change in method: the deductive 
approach is supplemented by inductive use of history. However, this 
autonomous use of history is only evident in the work of royalist 
authors, the most sophisticated of which are Guido of Osnabrück 
(c. 1086) and the author of the Liber de unitate (c. 1091-1093). The legal 
argument developed along similar lines: its subordinated, albeit not 
demonstrative, use in the early-period polemics was supplemented by 
the use of legality as an abstract point of comparison. In short, rather 
than simply referring to a legal authority, the legal basis of an entire 
case was abstracted and presented as a comparative point of departure 
for addressing the contended issues. 

The extension of the epistemological field leads to interpretation. 
Although this is part of any given approach to a text, the investiture 
debate is noteworthy for the extent to which interpretation is first 
acknowledged as part of the approach to textual epistemologies and 
is thereafter conceptualised in terms of rules or methods for correct 
interpretation. The first part of this development amounts to a grow- 
ing concern with contextualision. The earliest effort at contextualising 
is Damian’s use of a number of textual comparisons in the discussion 
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of simony in the Liber gratissimus. Damian, who was responsible for 
pioneering a host of intellectual innovations, proposed a scheme for 
the correct interpretation of a text. However, the limitations of Dami- 
an’s approach are evident from the fact that the author only applies 
contextualisation to one specific type of source, namely canon law. Thus, 
Damian was not concerned with a universally valid hermeneutical 
method but was rather contextualising out of necessity, in an effort to 
come to terms with the problem of simoniacal ordinations. In com- 
parison, the extension of the field of textual epistemologies in the 
mid-period led to a more general concern with interpretation. One 
manifestation of this is the use of history. In the wake of the new 
autonomous and inductive approaches to historical evidence, the royal 
polemicists were not only concerned with criticising the historical 
examples of the opponent, but also with contextualising these examples 
in order to explain the interpretive failure of the opponents’ approach. 
Thus, a given historical incident was contextualised in relation to 
other historical sources, to other arguments—moral-theological and 
legal—and to larger political-ecclesiological schemes. Notwithstanding 
their concern with contextualising history, Peter Crassus, Guido of 
Osnabrück, and the author of the Liber de unitate did not forge a herme- 
neutical method; their approaches were ad hoc interpretive schemes. ‘The 
interpretive turning point in terms of legal sources was also pioneered 
by Damian’s approach to the discordant canons. However, Damian 
directed attention to the intellectual problem rather than solving it: 
different types of contextualisation are suggested, but the author does 
not establish abstract criteria for the correct hermeneutical approach 
to the discordant canons. Guido of Osnabrück further developed this 
approach, not by establishing criteria but rather by using the historical 
argument to contextualise the discordant canons. Thus, the polemicists’ 
failure to solve the problems associated with the discordant canons 
was closely related to the emerging division of labour of the period in 
which canon-law technicalities were to a large extent the domain of 
the growing field of canon-law science. 

While all mid-period writers were responding to historical incidents 
and consequently approached the public debate in terms of a polemical 
problem, the late-period writers were more deeply engaged in recon- 
ceptualising this polemical problem as a theoretical problem. This shift 
from polemical to theoretical problem implied a host of changes, the 
most important of which was the thematic restriction of the discus- 
sion. The approaches of the mid-period were efforts to come to terms 
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with the shattering of the ‘right order’. The late-period polemicists, in 
contrast, could use the debate in the preceding period as a point of 
departure. The mid-period writers had to discuss an epistemological field 
that, in addition to the traditional authorities, also contained differ- 
ent mid-period interpretations of these authorities. By including the 
divergent interpretations as paraphrases from the opposition’s texts, the 
mid-period writers attempted to come to terms with this interpretive 
plurality. In comparison, the late-period polemics had to face an even 
more pluralistic epistemological basis; the late-period polemicists in 
many cases had to acknowledge a variety of opinions from the mid- 
period discussion. Basically, because the late-period writers’ rationale still 
hinged on the notion of conflict solution, the failure of the mid-period 
discussion to solve the conflict led to the abstraction of the polemical 
problem of the mid-period into a theoretical problem by some of the 
late-period polemicists. 

This process of abstraction consisted of two interrelated aspects. First, 
the epistemologies of the mid-period discussion—basically papal and 
royal letters and polemics—were not paraphrased, but rather quoted 
verbatim in order to present the debate of that period to a late-period 
audience as accurately as possible. Second, these epistemologies were 
approached with a new sense of detachment and the different inter- 
pretations of the ‘right order’ from the mid-period were integrated 
into political-theoretical schemes. Thereafter, this reconceptualisation 
was employed in the attempt to mediate in relation to contemporary 
opponents. Thus, old themes were reconceptualised in terms of a given 
set of interpretive rules and thereby abstracted so as to facilitate the 
mediation of the mid-period interpretive divergences by means of a 
genuine understanding of the earlier interpretations. 

The more clearly delineated target audience in the late period was, 
from one perspective, only a further development of the intellectual 
division of labour that had emerged with the mid-period polemicists. 
In the late period, the ‘logic of public debate’ led to a narrowing of 
the political public on the basis of those who were in a position to 
understand the political-theoretical reasoning. Several features of the 
late-period polemics justify this conclusion. First, the partial replace- 
ment of the open letter as a means of communication with the book or 
treatise attests to a more restricted audience than that of the mid-period 
open letters that were influenced by the propagandistic epistolary campaigns 
instigated by the royal and papal chanceries. Second, the writers refrained 
from referring to the polemical campaign, save for the verbatim quotes 
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from their opponents. Third, the introductions to the mid-period texts 
were largely concerned with conflict solution, a characteristic that is 
either lacking altogether or related directly to the political-theoretical 
aims in the late-period polemics. Fourth, while the early and mid-period 
polemics were characterised by a comparatively broad discursive plural- 
ity, the late-period polemics were more unitary in this respect. 
Several late-period discursive traits may be accounted for by the 
public-sphere formation in period. Because the discussion of the mid- 
period was one basis for the mediative approach, and because the later 
writers’ felt need to abstract from the mid-period literature, the complex 
historical reasoning of the mid-period polemics is deemed wanting. 
With the exception of the De investitura episcoporum, history was used in 
a demonstrative fashion since its main argumentative function was for 
the deductive illustration of political-theoretical points. This being said, 
from a formal literary perspective, the historical arguments were better 
structured because the arguments were usually allotted a paragraph (De 
investitura episcoporum), a chapter (Orthodoxa defensio imperialis), or a separate 
book (Hugh of Fleury) rather than being scattered around the polemical 
treatise. With regard to the legal argument, the process of abstraction 
was somewhat different from that of the historical argument. Legality 
was fundamental to the technical solution to the question of investiture, 
and as such remained more central to the reasoning than the historical 
argument. In addition, because legality was discussed in terms of specific 
contending issues (the excommunication and the release of the oath), 
the late-period use of legality in relation to a theoretical problem led 
to a deductive use structured by poliücal-theoretical parameters, such 
as the functional-organical scheme. The late-period writers’ approach 
to interpretation was also different, being partly conditioned on a 
more clearly delineated and intellectual audience. One noteworthy 
difference is the extent to which the authors became more systematic 
in their interpretive approaches: Sigebert of Gembloux’s presentation 
of interpretive hierarchies of authorities; and Hugh of Fleury’s use of 
political-theoretical deconstruction as a heuristic device for understand- 
ing the relationship between the sacerdotal and the secular powers. 
The debate became more argumentative in the sense that the exten- 
sion of the epistemological field led to a greater concern with inter- 
pretation. It also became more argumentative in the sense that the 
intellectualisation rendered the argument more decisive, subordinating 
the mere citing of authorities. However, the use of authorities did not 
disappear in the course of the Contest: a quantitative survey of the 
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three periods would probably not show any marked differences. What 
seems to be the case is that there was a greater diversity amongst the 
polemicists. Thus, the mid-period polemics are characterised by writ- 
ings that make little use of authorities (Wenrich of Trier, Guido of 
Osnabrück) alongside contributions in which the authoritative attesta- 
tion is overwhelming (Anselm of Lucca, Herrand of Halberstadt). ‘This 
polemical diversity, in turn, results from the breakdown of the traditional 
epistemological confines and signals the emergence of an intellectual 
individualism. More importantly, the use of authorities changed. While 
authoritative attestation in the early period established the argument per 
se, the reference to an authoritative canon in the mid-period was used 
to a greater extent to support arguments put forward by other means. 
This careful emphasis on the relative value of authorities can only be 
explained in terms of the hermeneutical uncertainty brought about 
by the extension of the epistemological field. In the late period, this 
development was basically sustained. However, two traits give the late- 
period writings their distinctive flavour. First, from a formal perspective, 
the greater diversification in the preferred literary forms (open letter, 
book, treatise) in the late period contributes to the impression of a 
more pronounced intellectual individualism. Second, the late-period 
polemics were less indebted to rhetoric in general and to variants of 
the ad hominem rhetoric in particular. With the exception of Sigebert 
of Gembloux, the late-period writers were argumentative and polemi- 
cal, but seldom propagandistic. This change is the result of a whole 
array of developments that impinged on the writings, including the 
tendency to intellectualise, the more clearly delineated audience, the 
political-theoretical tenor, and the mediating approach based on the 
mid-period debate. 

A survey of the more specific arguments highlights the problems of 
talking about a clear-cut change of mentality. Some features, such as dia- 
lectical reasoning and the use of the deductive method were present in 
all three periods and cannot be neatly included in evolutionary schemes. 
The use of dialectical reasoning, in particular, seems to be more easily 
explained by the individual writer’s preferences than by the discursive 
traits of the period. ‘The same is true with regard to episcopalism. The 
author of the De ordinando pontifice had already produced a consistent 
episcopalism, only to be surpassed by that of the author of the Liber 
de unitate. In the late period, episcopalism was even more pronounced, 
partly because of the political-theoretical orientation that focused on 
relationships within the sacerdotal hierarchy, and partly because of 
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the centrality of the question of investiture which put the bishop on 
centre stage. Sigebert of Gembloux, for instance, outlined a hierarchy 
of authorities in which the regional episcopal element was allotted an 
extensive mandate. 

In other cases, the argumentative sophistication increases. The translatio 
notion developed from a category that writers stumbles over but really 
did not know how to handle in the early period, to become historicised 
(Liber de unitate) and integrated in legal schemes (Crassus) in the mid- 
period. However, it was left to the late-period polemicists to integrate 
the historicised translatio notion into political-theoretical schemes, thus 
displaying their awareness of the extent to which past political structures 
could be adapted to contemporary use. The approach to transper- 
sonality displays similar features. While transpersonality is part of the 
discourse in all periods, it is only in the mid-period that the polemical 
writers start to conceptualise different forms of transpersonality, related 
to the secular and the sacerdotal powers. ‘The mid-period polemicists 
also derived arguments from transpersonal conceptions, for instance 
Gebhard of Salzburg. In the political-theoretical orientation of the late 
period, however, transpersonality became imperative not only for the 
ability to conceptualise the relationship between the sacerdotal and the 
secular powers in a more precise manner, but also for the elaboration 
of the notions of correction and resistance. 

Still, other argumentative traits only surface in the mid-period polem- 
ics: (1) the caput populi argument; (2) the issue of papal infallibility; (3) 
the theocratic and hierocratic notions; (4) the question of resistance; 
(5) individualism; (6) Roman law; (7) proto-humanism. Save for the last 
two, all of these arguments were further elaborated by the late-period 
writers. The royal polemicists, by integrating the caput populi argument 
into political-theoretical schemes, developed a conception in which the 
people become an autonomous source of secular power. With regard 
to papal infallibility, although Wenrich of Trier and Guido of Ferrara 
employed the argument to reveal the contradiction between theory and 
practice on the part of the Gregorian papacy, the most sophisticated 
example is found in the De investitura episcoporum. The author, by quot- 
ing verbatim from papal letters, demonstrated the pope’s contradic- 
tory stand and thereby the innovations of the Gregorian papacy. The 
development of theocratic and hierocratic themes is indebted to the 
royal and papal letters, which provided rudimentary precedents for 
the polemicists. While none of the royal writers conceptualised a 
secular state, there are nevertheless two relatively successful attempts at 
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constructing an autonomous secular sphere within a Christian ‘right 
order’. Peter Crassus’ innovative use of Roman law to establish a legal 
basis for the secular power is arguably the most original polemical 
effort and foreshadows the Roman-law renaissance of the twelfth 
century. Another way of addressing the hierocratic theme combines 
organical schemes with historical arguments in order to substantiate 
the formal schemes that posit the secular ruler as head of the Christian 
community. Guido of Osnabrück pioneered this approach among the 
mid-period polemicists, but it was not until the political theories of 
Hugh of Fleury and the author of the Orthodoxa defensio imperialis that 
the organical notion was really elaborated in defence of the secular 
ruler. The hierocratic notion was defended and developed primarily by 
Gebhard of Salzburg, who capitalised on canon law in order to pres- 
ent what was arguably the most consistent defence of the papal cause. 
Manegold of Lautenbach's theory of a social contract should also be 
mentioned, and for all its ambiguities, this theory 1s the only mid-period 
attempt to address in depth the question of resistance to a secular ruler. 
Once again, it was left to the late-period writers to include this ques- 
tion in more comprehensive political-theoretical schemes. Individualism 
shows a similar development pattern: the intellectual individualism of 
the mid-period developed towards political individualism in the late 
period, consequent on the specification of political rights and duties. 
Proto-humanism, however, was largely a mid-period phenomenon, 
employed in Pseudo-Udalric's defence of clerical marriage and in 
Wenrich of ‘Trier’s discussion of the power to bind and to loose. 


3. The Investiture debate in perspective 


This rudimentary sketch may put the investiture debate in perspective. 
First of all, the point is not that the debate was conducted on com- 
pletely different terms, but rather that Europe had never experienced 
anything quite like it. In short, the revolutionary aspect of the incident 
is accounted for by its lack of precedence. It is also important that the 
public discussion took place in the early stages of the rebirth of the 
literary culture in the eleventh century. As such, the more extensive use 
of the written word in the period prior to the outbreak of the Contest, 
as well as the emergence of popular movements—manifested in early 
heretical groups, the Peace of God movement, and the Pataria—laid 
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the communicative foundation for the public debate. In the next stage, 
the three discursive features of the investiture debate—textualisation, 
interpretation, intellectualisation—all left their mark on the literary 
culture and consequently on the literary heritage. In short, the outbreak 
of the struggle concerning the ‘right order’ forced intellectuals to deal 
differently with the textual past. Moreover textualisation, interpretation, 
and intellectualisation are, not surprisingly, some of the defining traits of 
the twelfth-century renaissance, as personified by Abelard. In the same 
vein, the investiture debate also signalled the entrance of intellectuals 
into the political domain, attesting once again to the existence of a 
political public. Of course, the literary culture that circumscribed the 
achievements of the twelfth-century renaissance is very different from 
that which emerged during the Contest. What is important, however, 
is the fact that the investiture debate justified the development of an 
approach to texts without which it is more than likely that the Svc et 
non would not would have been written. The Investiture Contest, then, 
forced the participants to reflect upon the art of arguing in public and 
thus passed down a lasting legacy to subsequent centuries. 

This focus on the intellectual aspects of the debate should not detract 
from the fact that the royal and papal chanceries were the architects 
behind what has been called ‘Die Anfange staatlicher Propaganda im 
Investiturstreit’. Of course, the use of the term ‘propaganda’ can be 
discussed, and also the reference to ‘state’ which may invoke a too-mod- 
ern image. Nevertheless, the official propaganda changed the nature of 
the public debate by justifying polemical warfare in order to solve the 
conflict. And what about the later repercussions of this ‘beginning’? 
There has not been sufficient research on the subject of propaganda in 
the early and high Middle Ages to answer this in detail, but the recent 
interest in the relationship between propaganda, public opinion, and 
communication warrants some reflections. In short, the late Middle Ages 
was characterised by a vast expansion in the number and variety of 
compositional public spheres, preparing the ground for the new insti- 
tutionalised type conditioned on the printing press. In comparison, the 
appearance of the public in the first half of the eleventh century was 
also reflected in the overt publicness of the investiture debate. Basically, 
literacy, societal differentiation, and public-sphere formation account for 
the characteristic features of the investiture debate: the interrelation- 
ship between the propagandistic and the argumentative expressions 
of the discussion is a result of the semi-elitist and semi-institutionalised 
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public sphere that had not yet reached the level of a clearly segmented 
compositional public, which thereby also lacked institutional sites that 
would harbour intellectual and popular publics. 


4. The medieval public sphere 


This investigation opened with a consideration of Habermas’ model 
of the bourgeois public sphere, only to modify the approach in light of 
the vast amount of empirical research into public-sphere formations. 
This research offers a second point of departure—in addition to the 
medieval perspective—for addressing the distinctive features of the 
medieval public sphere. Four traits characterise the investiture debate. 
First, it was thematically restricted. The polemicists discussed simony, 
investiture, clerical marriage, and the power to bind and to loose, in 
addition to different aspects of the relationship between the sacerdotal 
and the secular powers. Concrete incidents and practical needs defined 
the agenda, which partly accounts for its non- or semi-institutionalised 
form. One defining trait of the ideal type of bourgeois public debate 
was its openness to all subjects and especially those that had not been 
publicly discussed before. In comparison, the investiture debate does not 
measure up: although it introduced themes not discussed earlier —inves- 
titure and clerical marriage—it was not open to all themes. However, 
neither was the public sphere of the sixteenth- and seventeenth centu- 
ries, although the thematic confines had been extended. Consequently, 
recent research’s stress on the restraints on the ‘free discourse’ of the 
early medieval period leads to the conclusion that the medieval variant 
does not fare too badly after all. 

The second characteristic of the investiture debate is related to its 
restricted thematic confines and the extent to which the writers defended 
a given party perspective and not their own rationally grounded opin- 
ions. According to Kant (and later Habermas), the bourgeois public 
sphere was the institutionalised expression of the public use of reason. 
This idealised view of the possibility of the individual to make a differ- 
ence is apparently at odds with the medieval attachment to a patronus 
or party as the justifying element, as well as with the absence of a 
conception of individual authorship. Yet once again, the contrast 1s 
less pronounced if the model is replaced with recent research into the 
functioning of the early modern public sphere: the public combatants 
represented parties or wrote on commission. 
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The third trait of the investiture debate is its ad hoc character and 
its concomitant lack of institutionalisation. The existence of a plurality 
of compositional public spheres aside, two huge impediments to medi- 
eval public-sphere development were the absence of institutionalised 
sites independent of the state or the church, and the lack of an insti- 
tutionalised arena established specifically for public debate. The first 
impediment relates to the necessity for a civil society to have a func- 
tional public sphere. Obviously, it is anachronistic to talk about a civil 
society in the eleventh century, at least if it is understood as an arena 
liberated from the grasp of the state, but not reducible to the level of 
society. However, the early heretical movements, the proto-reform group 
the Pataria, and the peace movement are all social movements that 
emerged independently of the state and the church, and the common 
denominator for these groups was criticism. Although the commitment 
of the polemicists to the official powers was present throughout the 
investiture debate, there is a vast difference between the elaborate 
early efforts to justify the entrance into the public debate by quoting 
authorities, and Bruno of Segni’s attempt to invoke public opinion 
independent of official parties. The impediment, then, does not lie in 
the non-existence of a civil society, but rather in the fact that all the 
societal institutions that could have provided for a public debate were 
controlled by the official powers. 

The second impediment, however, the lack of institutional structures 
meant for public debate, is more serious. Compared to different con- 
ceptualisations of the public sphere—ideal or real—the sites usually 
used for public encounters in the period—synods and assemblies—were 
neither institutionalised nor an outgrowth of the need to argue in public. 
While the late Middle Ages saw new public arenas established—the 
university, the formalised court society, and the various forms of local 
public spheres—the transition period in the eleventh century was very 
much restricted to communicative patterns from the Carolingian period. 
I suggested above that the literary culture of the twelfth century was 
fundamentally shaped by the extent to which the greater familiarity 
with the written word in the eleventh century coincided with new 
interpretive approaches to texts. However, this new written environment 
had a greater effect than this: the written medium was responsible for 
unleashing the public debate of the period and thus for the structural 
changes in the public sphere as well. In short, to a certain extent the 
written word made up for the lack of institutionalised sites of public 
debate. Despite the restrictions of a manuscript culture versus a print 
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culture, the written word created a transnational arena which served as 
a Popperian ‘third world’ for contemporary as well as later contribu- 
tions to the discussion. 

The fourth trait, the elitist or semi-elitist public sphere, is closely 
related to the difference between print and manuscript culture. On 
this point, Habermas 1s right in claiming that print was one of four 
structural prerequisites for the development of the bourgeois public 
sphere. However, Habermas’ conception of communication is far too 
static to explore his hypothesis and even jeopardises the outline of the 
communicative aspect of the bourgeois public sphere. In contrast, the 
dialogical approach reveals the many alternatives open for the diffusion 
of a text even in a medieval setting. ‘The initial sketch of the structural 
changes in the public sphere as a result of the written and oral diffu- 
sion of the polemics confirmed the fact that a manuscript culture is not 
inimical to public debate. Still, the printing press completely changed 
the terms on which public debate could be conducted. Not only did 
it help to shatter the elitist or semi-elitist public sphere, but it also 
laid the foundation for institutionalised structures established for the 
purpose of public debate. Along with print came the vernacular and 
in combination these two factors give credence to the claim that the 
Reformation debate was the first public debate to reach a comparably 
wide audience. 

The public debate in the mid- and late periods was most likely 
approaching the limit of what was possible within a manuscript culture 
in the process of recovering after the dark period of the late ninth and 
tenth centuries. This, in turn, invites the question of how important 
the communicative variable is in explaining discursive changes. Recent 
literacy studies have highlighted the potential of the written word—in 
manuscript or print—to initiate social changes under certain circum- 
stances. Admittedly, it is difficult to posit a definite correlation between 
the introduction of the written word and the change in mental outlook. 
In any case, the dichotomy manuscript-orality/print-literacy needs to be 
differentiated, at least with regard to the possible influence these have 
on the discourse; there is a vast difference between the creation of a 
potentially unlimited political public through print and the ability of 
this public to parücipate actively in the discussion. As shown, however, 
whether the polemics actually reached the wide audience implied by 
some writers is partly beside the point: in order to effectuate the ‘logic 
of public debate’, it is enough simply to regard public opinion as a 
political public. Thus, the main difference between the investiture debate 
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and the Reformation discussion is the fact that Reformation polemics 
actually reached a wide audience; in both cases, however, the writers 
conceptualised the political public as an important source of political 
power. Furthermore, in both cases, different communicative means were 
used to address a plurality of audiences; and perhaps most importantly, 
in both cases the public debate had discursive implications. 

It should be apparent by now that regardless of whether the Inves- 
titure Contest is labelled a revolution or not, the development of the 
first public debate in medieval Europe was of epochal significance. 
The structural changes in the public sphere had a lasting effect on the 
European social fabric because the intelligentsia was taught how to 
argue in public. In other words, while textualisation and interpretation 
are the two keywords summing up the contribution of the Investiture 
Contest to posterity, from a sociological perspective, it is the intellectu- 
alisation of the religious vocation that is the single most important trait. 
‘Together, these three aspects laid the foundation for central elements 
of the new intellectual climate of the twelfth-century renaissance and 
thereby contributed forcefully to what Bloch once called the political 
maturity of the Middle Ages. 
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obiectiones, Bernold of Constance 

Apologeticus, Abbo of Fleury 143 

Apologia contra eos qui calumniantur 
missas coniugatorum, Sigebert of 
Gembloux 78 

Arduini, Maria Lodovica 
426, 547 

Arezzo 42, 57, 61, 63, 121-122, 146, 
173, 287, 409, 411, 604, 644 

Ariald 26 

Arians 136 

Aribert IL, archbishop 61 

Aribert, king of the Franks 


582 
257, 366, 444, 


428, 435—436 


507 


104, 178, 


595 
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Aristotle 

Anus 65 

Arcadius, emperor 
504, 539 

Arnold, Benjamin 

Arnold, Martin 14 

Arnulf of Milan 26 

Arras 71 

Asti 106 

Athanasius, bishop 

Atto of Vercelli 143 

Atto, lawyer 412 

Audisio, Gabriel 71 

Audomarus, bishop 575 

Audorentius, archbishop 598 

Augustine 261, 310, 359, 372, 376, 
400—401, 403, 427, 432, 478-479, 
485-486, 501—502, 528—530, 554, 
580, 611, 615 

Augustinus Triumphus 567, 583 

Augustus, emperor 556, 558 

Autenrieth, Johanna 27, 112, 244, 499 

Autpertus, bishop 575 

Auxerre 53, 254 

Auxilius 61, 466 

Awitus of Vienna, archbishop 598 

Ayres, Larry M. 282 

Azo 586 


298, 409 
258, 414, 458-463, 


176, 283 


167, 581 





Babylon 448, 589 

Bagchi, David V. N. 14 

Bagge, Sverre 26, 36 

Bakhtin, M. M. 11 

Baldwin, John W. 55 

Bamberg 26, 30, 123, 187, 190-191, 
284, 286, 309, 332, 553, 592 

Banniard, Michel 46-47 

Barion, Hans 155 

Barlow, Frank 82, 614 

Barnes, Timothy D. 159 

Baron, Gunter 143, 146, 153 

Barraclough, Geoffrey 263 

Barrow, Julia 54 

Barstow, Anne 24, 35, 62, 109-110, 
115-116, 191 

Bartlett, Robert 4, 6, 265 

Basel, synod of 489, 523 

Basilius, bishop 597 

Basilus, emperor 369 

Basso, pope 595 

Baudry of Dol 441 

Baumer, Remigius 156 

Bauml, Franz H. 15 

Bavaria 202 
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Bayer, Axel 62, 176 

Baynes, Norman H. 225 

Beualieu 49 

Beaumont, Crabbe 134 

Becher, Matthias 244, 438 

Becker, Alfons 150 

Becker Hans-Jürgen 95, 155, 366 

Becket, Thomas 458 

Bede 330 

Beer, Jeanette M. A. 509 

Beggas, king 575 

Behrmann, Thomas 17 

Beinert, Wolfgang 475, 546-547 

Beitscher, Jane Katherine 49 

Bejczy, Istvan 625 

Bell, David A. 8 

Bellomo, Manlio 355, 358 

Benedict IX, pope 122, 27, 124, 127, 
135-136, 139, 141-142, 144-146, 
148-150, 154, 159, 592 

Benedict V, pope 592 

Benedict, monk 375 

Benedict, pope 141, 147, 375, 377 

Benevent, synod of (1108) 620 

Bennet, Beth S. 357, 393 

Benno of Osnabrück, bishop 27 

Beno, schismatic cardinal 92-94, 97, 
223, 522 

Benson, Robert L. 5, 52, 153, 163, 
247, 317, 352, 390, 407, 524, 552, 
558, 605-606, 614, 618, 624, 630, 
637 

Benz, Karl Josef 
239 

Benzo of Alba 360, 394, 405 

Berend, Norah 4 

Berengar of Tours 

Berg, Dieter 614 

Berger, David 30 

Berges, Wilhelm 267, 408, 590 

Berman, Harold 3, 353 

Bernard of Clairvaux 71, 600 

Bernard of Hildesheim 85, 259, 410, 
413, 431, 499, 515, 519, 528, 535, 
549 

Bernardus Überti 107 

Bernerius, abbot 637 

Bernhard Silvestre 71 

Bernhardt, John W. 163, 182 

Bernheim, Ernst 553, 560 

Bernold of Constance 26, 28, 40, 77, 
86, 95, 244, 257, 260, 281, 308, 410, 
451, 503, 522, 587 

Bernold of St Blasien 283 


175, 224, 232, 


46, 71, 605 
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Berschin, Walter 34 

Bertold of Carinthia 223-224, 255 

Bertold, son of anti-king Rudolf 537 

Beulertz, Stefan 434 

Beumann, Helmut — 51, 91, 135, 243, 
357, 370, 387, 436 

Beumann, Jutta 77, 101, 316, 426, 
554-555, 557, 562-563, 576, 601 

Beyer, Karl 124 

Biller, Peter 71 

Bischoff, Bernard 9, 50, 427 

Black, Anthony 64, 156, 339, 551, 

601 

Bleakley, Holly Hamilton 409 

Blickle, Peter 56 

Bloch, Herbert 78, 106, 625 

Bloch, Mare 43, 357 

Blockmans, Wim 54 

Bloomfield, Morton W. 135 

Blum, Owen 25, 58, 78, 82 

Blumenthal, Uta-Renate — 28, 180, 243 

Blythe, James M. 601 

Boas, Georg 6 

Bock, Friedrich 180, 249, 263, 388 

Boethius 127, 133-134, 140-141 

Bogumil, Karlotto 49, 91 

Bóhmer H. 28 

Boler John 225, 479 

Bolgar R. R. 5 

Bologna 250, 351, 358, 421 

Bolton, Brenda 5 

Boniface of Mainz, archbishop 436 

Boniface VIII, pope 566 

Boniface, Pope 319, 590-600 

Bonizo of Sutri 28, 81, 83, 86-87, 
94, 218, 260, 281, 311, 410, 414, 
515-516, 518, 522 

Bornscheuer, Lothar 177 

Borst, Arno 135, 436 

Boshof, Egon 49, 165, 176-177, 349, 
423, 425, 548 

Bosl, Karl 49, 282 

Bouchard, Constance B. 

Bourdieu, Pierre 11 

Bracara, synod of 144 

Brackmann, Albert 429, 495 

Bracton 409 

Brakel, Cyriakus Heinrich 265 

Brandmüller, Walter 14 

Brasington, Bruce 57, 572, 610 

Breisach, Ernst 467 

Breiteig, Byrge 28, 426 

Brennan, Catherine 353 

Brenon, Anne 71 
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Brent, Allen 532 

Brett, Martin 27 

Briggs, Charles E 566 

Brixen, synod of 268, 340, 375, 483, 
528 

Brooke, Christopher 603 

Brown, Giles 51, 438, 581 

Brown, Peter 225, 265 

Brown, Warren 31 

Brühl, Carlrichard 52 

Brundage, James 27, 53, 109, 353, 572 

Brunhilda, queen 561 

Brunner, Otto 7, 357 

Bruno of Magdeburg 26, 495 

Bruno of Segni 91, 95, 106, 108, 117, 
410, 417, 474, 503, 522, 546, 598, 
604, 625, 632, 634, 640-642, 647, 
657 

Bruno of Trier, archbishop 552 

Buc, Philippe 17, 54-55, 135 

Bucher, T. G. 58 

Bulgarus 586 

Bull, Marcus 45, 98 

Bullough, Donald 20, 51, 53 

Bumke, Joachim 51 

Burchard of Basel, bishop 523 

Burchard of Lausanne, bishop 523 

Burchard of Worms 126, 153, 357 

Burchard of Würzburg, bishop 437 

Burgundy 125 

Burke, Peter 11, 47 

Burkhalter, Stephanie 11 

Burnell, Peter J. 225, 479 

Burnett, Charles 430, 546 

Burns, J. H. 53 

Busch, Jörg W. 33 

Butzer, Karl W. 51 

Butzer, Paul L. 51 

Bynum, Caroline Walker 64 

Byzantium 176, 556 

Cadalus, anti-pope 46, 64-67, 69, 78, 
81-82, 173 

Caesar Octavianus, emperor 390 

Calhoun, Craig 8 

Calixtinum 31 

Calixtus, pope 161, 468 

Calixtus II, pope 23, 104, 634, 639 

Camaldoli (Guido I) 107 

Camargo, Martin 38 

Cambrai 116, 126, 594, 615 

Cambrai, clergy of 116 

Camelot, Pierre- Thomas 155, 307 

Camera pro secretis apostolicis 23 
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Cameracensium et Noviomensium clericorum 
epistolae 111, 115-117 

Canning, Joseph 351, 374, 551, 601, 
628 


Canossa 243—244, 451 
Cantor, Norman 39, 640, 642 
Capua 246 


Carmina in simoniam et Romanam 
averitiam 104 

Carlyle, R. W. 33, 38, 350, 434 

Carmen de anulo et baculo 104 

Carmen de bello Saxonico 27, 243 

Carmen Laureshamense 104 

Carruthers, Mary 38 

Cartage, synod of 378 

Caspar, Erich 180, 250 

Cassian 427 

Cassidorius 109, 111, 113-114 

Catalogus de viris illustribus 77 

Cavallo, Guglielmo 9 

Cawsey, Suzanne FE 20 

Certamen papae et regis 104 

Chalcedon, synod of 93, 328, 378 

Chálons 553 

Chapin, J. 466 

Charibert, king 167, 506-507 

Charlemagne, emperor 50, 160, 259, 
264, 360, 391—392, 417, 435-436, 
439—440, 505, 554—557, 561-563, 
576, 580, 595, 608, 621 

Charles HI, king 562 

Charles the Bald 50-53, 354 

Chartier, Roger 9 

Chazelle, Celia 51 

Chibnall, Marjorie 441, 614 

Childeric 437-438, 440, 444—446, 
476-477, 504—505 

Chisick, Harvey 8 

Chittolini, Giorgio 52, 387 

Chodorow, Stanley 257, 354, 474, 
553-554, 600, 610, 619, 622, 625, 
630, 633, 638 

Chronicon, Regino of Prüm 

Chronica sioe Historia de duabus 
civitatibus 442, 455 

Chrysostomus, John 597 

Ciaralli, Antonio 356 

Cicero 364, 428 

Clanchy Michael T. 5, 15, 31, 324, 614 

Clark, William W. 70 

Classen, Peter 113, 145, 182, 282, 
546, 563, 618, 638 

Clausula de unctione Pippini 

Clegg, Cyndia Susan 13 


506 


439 
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161, 165 
165, 592 
269, 316, 


Clement I, pope 

Clement IL, pope 

Clement HI, anti-pope 
319-320, 488, 491 

Clermont, synod of 613 

Clery, E.J. 13 

Cluny 49, 100, 175, 483 

Coates, Simon 51 

Cobban, A. B. 4 

Codex Laureshamensis 182 

Codex Theodosianus 414, 428, 460 

Codex Udalrici 30, 182 

Coing, Helmut 386 

Cole, Penny J. 10 

Cole, Thomas 38 

Coleman, Joyce 47, 56, 70, 551 

Colish, Marcia 5, 53, 134, 142, 365, 
547, 564 

Collectio Britannica 419, 519—520, 535 

Collectio canonum, Anselm of Lucca 27, 
89 

Collectio Dyonisiana 428 

Collectio Quesnelliana 428 

Collectio tripartite, Ivo of Chartres 28 

Collectio Anselmo dedicate 53 

Collins, Roger 215, 438, 581 

Cologne 177, 286, 357, 526, 552 

Concordat of Rome 614 

Concordat of Worms 32, 43, 99, 614, 


633, 637, 640 

Congar, Yves 155, 174, 179, 253, 
307 

Conrad IL, emperor 143, 163, 
356-357, 388 

Conrad III, emperor 420 


Conrad of Salzburg 326 
Conrad of Utrecht, bishop 512 
Conrad of Utrecht, bishop-elect 286 
Constable, Giles 22-23, 25, 40-41, 81 
Constance 26, 28, 40, 77, 86, 95, 112, 
189, 198—200, 244, 257, 260, 275, 
281, 308, 410, 413, 424, 451, 503, 
522-523, 535, 587 
Constantine I, emperor 
Contamine, Philippe 56 
Contreni, John 52-53 
Copeland, Rita 38 
Corbie, monastery 71 
Corvey, monastery 425 
Coser, Lewis 13 
Cosmas of Prague 177 
Cottrell, Alan 258 
Coué, Stefanie 27, 75, 176, 380 
Courtenay, William J. 4, 324 


556, 563 
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Cram, Kurt-Georg 498 

Cremona, synod of 613 

Crescentier 122 

Crete 372 

Crispin, Gilbert 24, 28 

Crook, J. A. 383, 394 

Cyprian 156, 432, 434, 445, 484, 523, 
530, 532-533 


D'Avray D. L. 10 


D'Entréves, A. P. 487 


Dachowski, Elizabeth 109 
Dagobert, king 575 
Damasus IL, pope 123-124 


Damasus, pope 319 

Damian, Peter 28, 42, 46, 57, 88, 121, 
123, 170, 287, 379, 393, 410, 503, 
545—546, 565, 581, 588, 604, 648 


Damian-Grint, Peter 467 
Damnatio Vigiliis 466 

Dante 487, 566 

David, biblical king 101-102, 197, 


265-266, 499, 597 
David, the Scot 183 
Davies, Wendy 387 
Davis, Leo Donald 53 
Dawson, Christopher 33 
De anulo baculo gladio diademate versus 
De bono patientiae, Cyprian 427 
De Casu Diaboli, Anselm of Canterbury 394 
De consecratione pontificum et regum 612 
De consideratione, Bernard of 

Clairvaux 600 
De divina omnipotentia, Peter Damian 82 
De dominica oratione, Cyprian 427 
De ecclesiae catholicae unitate, 

Cyprian 427, 523 
De ecclesiastica potestate, Giles of Rome 

566 
De excommunicatis vitandis, Bernold of 

Constance 486 
De incontinentia sacerdotum 112, 117 
De investitura episcoporum 43, 103, 197, 

260, 437, 551—552, 604, 618, 651, 

653 
De Jong, Mayke 51, 109 
De lapsis, Cyprian. 427 
De lege excommunications 86 
De Libertate Arbitru, Anselm of 

Canterbury 394 
De misericordia. et iustitia, Alger of 

Liége 486 
De mortalite, Cyprian 427 
De natura bom, Augustine 


104 
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De nugis curialium, Walter Map 600 

De officiis, Ambrose 329 

De ordinando pontifice 121 

De ordinationibus, Auxilius 466 

De paenitentia regis Salomonis 28 

De potestate regia et papali, 
John of Paris 566, 600 

De Romani pontificis potestate universas 
ecclesias ordinandi 28 

De sacramentis christianae fidei, Hugh of 
St Victor 600 

De sacramentis excommunicatorum 95 

De sancta Romana ecclesiae 134, 534 

De scismate Hildebrandi, Guido of 
Ferrara 85, 103, 317, 607, 612 

De sermone Domini in monte, 
Augustine 427 

De simoniaca haeresi Carmen 104 

De simoniacis, Gilbert Crispin 24 

De simoniacis, Bruno of Segni 486 

De solutione turamentorum, Bernold of 
Constance 507 

De Veritate, Anselm of Canterbury 394 

De zelo et livore, Cyprian 427 

De'Maria, Odorick 351 


Decius 214, 271 

Decretum Hadriani 558-559, 576, 
593-594 

Decretum, Burchard of Worms 153, 343 

Decretum, Gratian 27 

Decretum, Ivo of Chartres 26, 28, 583, 


603, 610, 615, 618-620, 631, 637, 
640, 641 

Decretum Wibert, Guibert of Ravenna 
535 

Deer, Josef 246 

Defensio pro filiis presbyterorum 

Delcorno, C. 9 

Dempf, Alois 34, 39, 429, 434, 495 

Desiderius abbot 78, 505 

Desiderius, king 505, 561 

Detlev, Jasper 26 

Deusdedit 27, 89, 91-92, 94, 257, 
410, 414-416, 418, 424, 522, 603, 
610-612, 631, 634, 641 

Dialogus de Scaccario, Richard FitzNigel 
600 

Dicherhof, Harald 335, 389 

Dicta cuiusdam de discordia papae et 
regis 84, 260 311—312, 316, 490, 
554, 571, 593, 597, 645 

Dictatus papae 24, 31, 170, 179, 249, 
272, 370, 490, 569, 586 

Dietrich of Verdun, bishop 523 


104 
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Digest 353 

Dilcher, Gerhard 355, 408 

Dinzelbach, Peter 64, 525 

Dionysio-hadriana 53 

Dioscor, bishop 366 

Dischner, Margit 61-62, 134, 198, 
265, 534 

Disputatio inter clericum et militem 600 

Disputatio vel defensio Paschalis papae 
104, 410, 417, 583, 598, 604, 634 

Diversorum patrum sententiae (Collection in 
Seventy-four Titles) 27, 428 

Dollinger, Philippe 177 

Donckers, Esther 54 

Doob, Leonard 20 

Dormeier, Heinrich 78, 625 

Douglas, Mary 13 

Douzy, synod of 514 

Dressler, Fridolin 58, 61 

Dronke, Peter 46, 142 

Drysdale, John 8 

Duae sunt leges, canon 572 

Duby, Georges 51, 55, 109, 590-591 

Duggan, Anne 82 

Duggan, Charles 27 

Diimmler, Ernst 124 

Durand of Troarn 71 

Dutton, Paul 51 

Dyson, R. W. 250 


Eadmer 27 

Eastern Europe 176 

Ecbasis Cuiusdam Captivi 104 

Edbury, Peter W. 10 

Edward I, king 408 

Edwards, Mark U. 14 

Egger Christoph 20 

Eggert, Wolfang 52 

Egilbert of Trier, archbishop 268, 286 

Ehlers, Joachim 141 

Eichmann, Eduard 200 

Eisenstein, Elizabeth 10 

Ekbert, Marquis 533, 536 

Ekkehard 27, 101, 182 

Eley, Geoff 8 

Elias, Norbert 51 

Eligius, bishop 575 

Ellenius, Allan 56 

Ellul, Jacques 20 

Elucidarium swe dialogus de summa totius 
christianae theologiae, Honorius 394 

Elze, Reinhard 179 

Enarrationes in psalmos, Augustine 427 

Encomium Emmae Reginae 28 


Endres, J. A. 546 

Engelbert, O. S. B., Pius 

Engels, Odilo 49 

Epistola de continentia clericorum 109 

Epistola Leodicensium, Sigebert of 
Gembloux 553 

Epistola Widonis 411 

Epp, Verena 467 

Epperlein, Siegfried 177 

Erdmann, Carl 22, 33, 181-183 

Erlembald, leader of the Pataria 243 

Erlung 183 

Ernst, Ulrich 51 

Erph of Münster, archbishop 523 

Ervig, king 160 

Esch, A. 30, 179 

Etymologica 427 

Eugenius, emperor 597 

Eulalio, pope 319 

Eulalius, anti-pope 592 

Europe 4, 6, 9, 39, 80, 643, 654, 659 

Eutician, pope 343 

Evagrius 369 

Evans, G. R. 95, 129, 134, 142, 441, 
525, 543, 545-547 

Everett, Nicholas 50, 354 

Ewald, Paul 429 

Ewig, Eugen 159, 257, 435, 563 

Excusatio dispensationis pape pro captione 
sua 622 

Exhortatio ad procures regni 357 

Expositione psalmorum, Augustine 299 


123, 147 


Fabian, pope 318, 395, 468 

Fahey, Michael Andrew 532 

Fanning, Steven 49 

Farfa, monastery 416, 566—567, 597, 
621-622, 625, 630 

Fasolt, Constanün 156 

Faulstich, Werner 10 

Fauser Alois 24, 32, 34, 284, 304, 429 

Feine, Hans Erich 49 

Felix III, pope 366 

Fenske, Lutz 178, 229, 526 

Ferguson, Wallace 5 


Fermo 193, 216, 246, 248 
Fermo-Ancona 187, 274 
Ferrara 87, 88, 197, 260, 307, 308, 


311-312, 316-317, 320, 333, 361, 
393, 398, 474, 542, 545, 607, 611, 
613, 615, 630, 640-641, 645-646, 653 
Fichtenau, Heinrich 17, 54, 175, 182 
Figgis, John Neville 225 
Finnis, John 409 
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Firminger, W. K. 61, 466 

Flavius, pope 318 

Fleckenstein, Josef 49, 51, 58, 158, 
163, 183, 201, 219, 512 

Fletcher, Richard 4 

Fleury, monastery 595, 617 

Fliche, August 125 

Flint, Valerie A. J. 394, 541 

Fögen, Theresa 365 

Folkmar of Minden, bishop 523 

Forscheim, royal election at 244 

Fossier, Robert 55 

Foucault, Michel 11, 69 

Fouracre, Paul 387 

Fragmentum Merseburgense de caelıbatu 
cleri 113-115 

France 24, 78, 143, 598, 638, 639 

Francia 125, 505 

Francke, K. 282-283 

Franklin, Caroline 13 

Fransen, Gerard 154 

Frassetto, Michael 3, 109 

Frauenknecht, Erwin 125 

Frech, Gustl 123 

Fredegarü continuatio 428 

Frederick II, emperor 408 

Frederick of Cologne, archbishop 552 

Frederick Barbarossa, emperor 3 

Freed, John B. 229 

Freedman, Paul 176 

Freising 3, 282 

Frenz, Thomas 179 

Fried, Johannes 358, 553, 577, 608, 
614-615, 618, 620-622 

Froelich, Karlfried 194, 253, 523 

Frutolf of Michelsburg 516 

Fudge, Thomas A. 14 

Fuhrmann, Horst 27, 35, 41, 81, 125, 
157, 176, 180 

Fulbert of Chartres 
153, 356 

Fulda 424 

Funk, Ph. 122, 124, 126, 157 

Funkenstein, Josef 34 

Furst, Carl Gerold 92 


125, 143, 146, 


Gagnér, Sten 374, 408 
Galbraith, V. H. 182 
Ganz, David 50, 52, 53 
Ganzer, Klaus 92, 95, 106 
Garipzanoy, Ildar 20 
Garrison, Mary 25, 51 
Garside, Peter 13 

Gastil, John 11 


Gaunt, Sarah 20 

Gauss, Julia 24, 179, 625 

Geary, Patrick J. 30 

Gebhard of Constance, bishop 424, 535 

Gebhard of Salzburg 43, 79, 197, 
201, 229, 233, 245, 281, 349, 361, 
364, 367, 395, 398, 453, 488, 491, 
511-512, 514, 516, 521, 523, 533, 
537, 539, 645-647, 653-654 

Gebhard of Prague, bishop 523 

Gelasius, pope 144, 254, 257, 443, 
460, 468, 489, 503-504, 526, 539, 
607 

Gellrich, Jesse M. 9 

Genicot, Leopold 229 

Gentry, Francis G. 109 

Gerald of Ostia, bishop 232 

Gerhoch of Reichersberg 546, 566 

Germanus, bishop 167, 506 

Germany 24, 78, 220, 235, 238, 
240—242, 281, 427, 452, 469, 551, 
613-614, 639 

Gersh, Stephen 543 

Gerstungen 430-431, 509, 
512—515, 520—523, 527 

Gerstungen-Berka, synod of 83, 428 

Gesta Dagoberti 428 

Gesta episcoporum Leodiensium 163-164 

Gesta Fredrici, Otto of Freising 3 

Gesta Heinrici imperatoris metrice 357 

Gesta Polychroni 466 

Gesta Pontificum Anglorum, William of 
Malmesbury 442 

Gesta regum Anglorum, William of 
Malmesbury 442 

Gesta romanae ecclesiae Beno 93 

Gesta Treverorum 182 

Gibson, Margaret 4 

Giddens, Anthony 11 

Giese, Wolfgang 178, 229, 245, 
379—380, 389, 526 

Gigalski, Bernhard 58, 95, 106-107 

Gilchrist, John 5, 28, 33, 73, 181 

Giles of Rome 566 

Gill, Paul E. 20 

Gillingham, John 256 

Girard of Galeria, count 64 

Gisilbert of Capremont, count 562 

Godfrey of Poitiers 254 

Godfrey of ‘Tuscany 65 

Godfried of Véndome 

Godman, Peter 47, 52 

Goetz, Hans-Werner 434, 467, 560 

Goez, Werner 39, 279 


604, 640 
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Goffart, Werner 434, 467, 560 

Goodich, Michael 57 

Goodman, Dena 8 

Goody, Jack 15 

Gordon, Daniel 8 

Gorze, abbots of 125 

Gorze, monastery 483 

Gössmann, Elisabeth 324 

Gottfried Martell of Anjou 125 

Gottschalk of Aachen 183, 425 

Grabois, Arych 30 

Gransden, Antonia 20 

Grassi, Ernesto 16 

Gratian 27, 196, 257, 303, 457 

Gratian, emperor 366, 391 

Gray, J. W. 525 

Green, Dennis H. 47 

Green, Ian 14 

Gregoire, G. 95, 106 

Gregory I, pope 61-62, 94, 111, 
114-115, 127-132, 148, 169, 199, 
222-223, 227, 240, 254-255, 265, 
298, 306-307, 310, 312, 315, 343, 
362, 364-365, 372-373, 376-379, 
394, 398, 427, 435, 463—465, 470, 
480, 483—485, 497, 528—529, 554, 
561—562, 564, 568, 580, 586, 
595-597 

Gregory U, pope 597 

Gregory V, pope 122 

Gregory VI, pope 123, 127, 146-149, 
152, 154, 156, 159, 165-166 

Gregory VIL pope 3, 24, 32, 40, 
42, 48, 62, 64, 83, 87-88, 93, 122, 
174—178, 181-182, 184, 187, 196, 
198—200, 202—204, 231, 238, 243, 
256, 265, 275, 278—279, 281, 294, 
304, 308, 316, 340, 345, 357, 362, 
369, 419, 423-424, 431, 440, 488, 
491, 500—501, 530, 532, 538, 551, 
555, 563, 565, 568-571, 574, 587, 
596, 606, 632, 641 

Gregory, bishop of Constantinople 

Grosseteste, Robert 547 

Groten, Manfred 49 

Grundmann, Herbert 26 

Guastalla, synod of 614, 630 

Guerric of St Quentin 254 

Guibert of Ravenna = antipope 
Clement III 269, 316, 488 

Guido of Arezzo 42, 57, 61, 63, 
121-122, 173, 287, 409, 604, 644 

Guido of Ferrara 87-88, 197, 260, 
307-308, 311-312, 316-317, 320, 
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333, 361, 393, 398, 474, 542, 545, 
571, 603, 607, 611, 613, 615, 630, 
640, 641, 645-646, 653 

Guido of Osnabrück 83, 85, 87-88, 
260, 308, 311-313, 341-342, 346, 
368, 379, 398, 444, 447, 456, 478, 
490, 594, 646-648 

Guido of Vienna 572 

Guilielmus Durantis the younger 

Guitmund, bishop 419 

Guitmund of Aversa 71 

Gundlach, Wilhelm 183 

Gunnes, Erik 28, 426 

Gurevich, Aron 47, 71 

Gussone, Nikolas 152, 563 

Guterman, S. L. 357, 387 

Gyulai, Emery de Gaál 543 

Haarländer, Stephanie 57, 605 

Habermas, Jürgen 6-8, 12, 14, 16-17, 
19, 656, 658 

Hadoard 53 

Hadrian I, pope 
559, 575, 

Hagermann, Dieter 

Halbach, Silke 14 

Halberstadt 91, 424, 496, 533, 647, 652 

Halbwachs, Maurice 13 

Halfman, Hermann 62 

Hall, Thomas L. 10 

Haller, Johannes 150, 174, 177, 243, 
633, 638 

Hamilton, Bernhard 71, 122 

Hamilton, Louis I. 423 

Hannig, Jürgen 438 

Harding, Alan 229 

Haring, Nikolaus M. 118 

Hartel, Reinhard 182 

Hartmann, Wilfried 37, 127, 429 

Hartwig of Magdeburg 85, 90, 529-533 

Hartwig, Abbot 425 

Haseldine, Julian 215 

Haskins, Charles Homer 4 

Hathaway, Neil 27 

Havelock, Eric 15 

Hawthorn, Jeremy 20 

Hay, Dennis 6 

Head, Thomas 45 

Heather, Peter 71 

Hehl, Ernst-Dieter 

Heidecker, Karl 81 

Heidrich, Ingrid 27, 85-86, 245, 249, 
285, 289, 291, 311, 317, 349, 358, 
436, 515, 558, 560, 607, 609 

Heinrich of Paderborn, bishop 523 


525 


505, 554, 557, 558, 


49, 316 


498 
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Heinrici IV Diplomata 182 
Heinz, Thomas 188 
Heinzelmann, Martin 265 
Hellmann, Siegmund 216 
Helmrath, Johannes 5, 14 
Helmuin of Autun 125 

Hen, Yitzak 50, 51 

Henry II, king of England 595 


Henry II, king of Germany 163, 458, 
595 
Henry I, emperor 49, 123, 128, 


157-160, 163-164, 166, 177, 181, 
218, 269, 271—272, 274, 356, 388, 
494, 592, 595 

Henry IV, emperor 74, 84, 92, 100-101, 
105, 122, 176-178, 181—184, 187, 189, 
191-193, 199, 201, 203, 205-206, 
209-210, 216, 218, 220-221, 228, 
231, 235, 237-239, 241, 244, 251, 
253, 255, 259, 269-272, 274-275, 
294, 304, 308, 311, 316-317, 320, 
335—336, 338, 340, 342, 356—357, 
359—360, 363—366, 368, 371, 
370—381, 385, 388, 391, 393, 
396—397, 400, 403—406, 411, 420, 
423, 445—446, 448, 450—452, 458, 
466, 468, 470, 476, 478, 481, 
484-485, 488—489, 492, 494—496, 
499—500, 502, 508, 510, 512—513, 
516, 520, 524—526, 556, 571, 582, 
606, 626-627 

Henry V, emperor 100-101, 105-106, 
177, 184, 417, 551, 593, 621, 627, 638 

Henry of Huntingdon 441 

Henry of Liége, archdeacon 77 

Henry of Lüttich, bishop 523 

Henry of Speyer 196 

Henry, archbishop of Ravenna 58 

Henzelmann, Karl 316, 622 

Herberhold, Franz 64 

Herbers, Klaus 143, 265 

Herbert of Losinga 104 

Herklotz, Ingo 23 

Herkommer, Hubert 197 

Hermann of Bamberg, bishop 190, 332 

Hermann of Metz, bishop 170, 281, 
286, 440, 648 

Hermann of Reichenau 146, 147 

Hermann of Salm, anti-king 445-446 

Hermann of Winzenburg, count 552 

Herodes, king 589, 597 

Herold, Paul 20 

Herrand of Halberstadt 
647, 652 


91, 424, 496, 
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Herrin, Judith 4 

Herrmann, Klaus-Jürgen 148 

Hersfeld 77, 91, 311, 320, 365, 395, 
414, 425-427, 431, 433, 437-439, 
442—444, 448-449, 455-456, 459, 
462, 467, 470, 473-474, 476, 478, 
480-481, 484, 488—493, 495—497, 
500—507, 510— 511, 514, 516, 521, 
523-526, 528-545, 547—549, 550, 
587 

Hesso of Rheims 554, 604, 637, 641 

Hezilo of Hildesheim 26 

Hilarius of poitiers, bishop 597 

Hildebert of Le Mans 119 

Hildebrand = Gregory VII 64, 67, 
90, 93-94, 174—175, 203-208, 210, 
213—216, 218—220, 223, 240, 270, 
272, 274, 292, 299, 307, 316—320, 
333-334, 337—338, 341—343, 359, 
362, 370-371, 373-379, 389, 402, 
405, 433—434, 440—442, 444—446, 
448—457, 461—466, 468-472, 
475-478, 480-485, 487—490, 
492-493, 495, 497, 499, 508, 513, 
525-528, 530, 533-534, 548, 563, 
568, 571 

Hilderic, king 575 

Hilduin 562 

Hilpert, Hans-Eberhard 

Hinchliff, Peter 523, 532 

Hincmar of Laon 514 

Hincmar of Reims 53, 153 

Hinz, Berthold 20, 245 

Hipson, David 465 

Hirata, Yoko 215 

Hirshau, monastery 424, 431, 481, 
538, 549 

Hirshauer monk 90, 480-488, 
491-493, 495, 497, 504, 514, 525, 
534-535, 538, 540, 541 

Hispana 53 

Historia Anglorum, Henry of 
Huntingdon 441 

Historia ecclesiastica gentis Anglorum, 
Bede 54 

Historia Ecclesiastica, Evagrius 369 

Historia Ecclesiastica, Orderic Vitalis 

Historia Ecclesiastica, Rufinus 428 

Historia Langobardorum, Paul the 
Deacon 428 

Historia Mediolanensis, Landulf 
Senior 26 

Historia Novella, William of 
Malmesbury 442 























179, 606 


441 
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Historia Romanorum pontificum 245 

Historia Tripartita, Cassiodorius 109, 
428 

Historiariom libri quinque, Rudolf 
Glaber 143, 147 

Hlawitschka, Eduard 245, 283, 393 

Hödl, Günther 638 

Hoerschelmann, Ernst 
163, 166, 168 

Hoesch, Henning 27, 61-62, 143, 532, 
565, 607 

Hoffmann, Hartmut 180 

Hohenberger Thomas 14 

Hohendahl, Peter Owe 8 

Hohenmölsen-on-the-Elster 

Holdsworth, Christopher 

Hollister, Warren 5 

Holopainen, Toivo J. 46, 141, 472, 
543 

Hölscher, Lucian 8 

Holtsmark, Anne 28 

Holzfurtner, Ludwig 282 

Holzmann, Robert 123 

Homburg-on-the-Unstrut, battle at 

Homilia in Evangelia 303 

Honorius Augustodensis 394, 541 

Honorius II, anti-pope 64 

Honorius, emperor 414, 460, 592 

Honorius, Greek emperor 592 

Hopfl, Harro 339 

Hopkins, Jasper 394 

Horace 293 

Hormisdas, archbishop and 
patriarch 366 

Horn, Michael 49 

Horwitz, Allan V. 11 

Howe, John 49 

Hruza, Karel 20 

Hubert of Angers, bishop 356 

Hubert of Palestrina, papal legate 

Hudson, Anne 71 

Huff, Toby 33 

Hugh of Flavigny 26, 182, 283, 595 

Hugh of Fleury 108, 249, 260, 416, 
554, 565, 589, 590, 604, 616, 
630-631, 641, 651, 654 

Hugh of Langres 71 

Hugh of Lyon 611 

Hugh of Metelli 104 

Hugh of Rouen 524 

Hugh of St Victor 600 

Hugh of Tours 356 

Hugh, count 537 

Hugo Candidus 95 


122, 124, 157, 


446 


525 


232 


232 
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Hugolinus 586 
Huguccio, canonist 
Hüls, Rudolf 92 
Humbert of Silva-Candida 28, 40, 42, 
46, 61-63, 121, 124-125, 196, 198, 
262, 410, 413, 518, 603, 605, 607, 
620, 641 
Humfress, Caroline 
Hunaldı 104 
Hungary 573 
Hunt, Noreen 5, 49 
Huth, Volkhard 17 
Huzmann of Speyer 


409 


354 


268, 286 


Ianziti, Gary 20 

Idung of St Emmeram 541 

In evangelium, Gregory I 427 

In Iohannes evangelium, Augustine 427 

In Iohanms epistola ad Parthos, Augustine 

Ingelheim 287 

Innocent I, pope 151, 165, 258, 
458— 464, 483-484, 491, 528-529 

Innocent 1l, pope 253 

Innocent UL, pope 138, 408 

Innocent IV, pope 254, 445, 474 

Institutiones 372, 381—382, 413 

Investiture Contest 3-4, 6, 19, 22-23, 
25, 28-29, 39, 43, 46, 99, 122, 128, 
157, 187, 228, 278, 353, 387, 428, 
467, 495, 498, 551, 572, 600, 603, 
610, 614, 617-618, 636-637, 640, 
643, 655, 659 


427 


Irnerius, lawyer 390 
Isaac 341 
Isidore 152, 161, 163, 330, 460, 


517-518, 524 

Italy 24, 76, 78, 143, 216, 235, 250, 
349, 355, 358, 392, 407, 450, 452, 
465, 493, 505 

Ivo of Chartres 26, 28, 583, 603-604, 
610-612, 615, 618-620, 631, 637, 
640-641 


Jacob 341 

Jacob, Margaret C. 8 

Jaeger, C. Stephen 49, 51, 163, 215, 
292, 326, 405, 605 

Jakobs, H. 245 

James of Viterbo 566 

Janson, Tore 57 

Januarius, bishop 

Jarnut, Jorg 438 

Jean Gerson 5 

Jenal, Georg 64, 177 


130 
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Jerome 534, 554, 564 

Jerusalem 306, 469, 524 

Jestice, Phyllis G. 58, 109 

Joachimsen, Paul 263 

Johanek, Peter 49-51, 55, 177 

John I, pope 460-461, 592 

John VII, pope 178-179 

Johannes X, pope 562 

Johannes XII, pope 392, 592 

John de Pouilly 525 

John Gaetanus 105 

John of Cesena, bishop 412 

John of Paris 566 

John of S. Giovanni a Porta Latina = 
Gregory IV, Pope 122 

John of Sabina, bishop 122 

John of Salisbury 275, 409, 441, 
589-591, 600 

John Scotus Erigena 52 

Johns, Adrian 10 

Johnson, Edgar Nathaniel 50 

Johnson, Mark 16 

Johnson, Penelope D. 637 

Jolowicz, H. © 384 

Jones, W.R. 20 

Jordan, Karl 429 

Jordanes, prince of Capua 246 

Josephus 390-391 

Joserand of Lyon 622 

Joshua 341 

Jowett, Garth S. 20 

Julian the Apostate 206 

Julius, pope 167, 254, 521 

Justinian, emperor 383-384, 405, 412, 
415, 418, 504 

Juvenal 428 


Kaiser, Reinhold 27 

Kaiserchronik 27 

Kamp, Hermann 17 

Kantorowicz, Ernst 217, 257, 353, 
384, 390, 400, 408-409, 474, 
590-591, 600, 612 

Kantorowicz, Hermann 407 

Kaufungen 286 

Kazhdan, Alexander 20 

Keene, Derek 55 

Keller, Hagen 33, 41 

Kelly J. N. D. 564 

Kelly Susan 50 

Kelshaw, Todd 11 

Kempf, Friedrich 250, 316 

Kendrick, Laura 20 

Kennan, Elizabeth 525, 600 
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Kennedy, George A. 

Kermode, Frank 12 

Kern, Fritz 267, 339, 374, 387, 389, 
587, 628 

Keynes, Simon 50 

Kienzle, Beverly Mayne 9 

King of Babylon, biblical 448 

King Zedechia, biblical 447-448 

Kirkby, Helen 134 

Kitzinger, Ernst 23 

Klancher, Jon P. 11 

Kleinschmidt, Harold 52, 56, 83 

Klinkenberger, Hans Martin 408 

Kluge, Alexander 8 

Knowles, David 134 

Knox, R. 27-28, 414, 441 

Koch, Gottfried 34, 181, 426, 
429—430, 495 

Kohnle, A. 49 

Kolmer, Lothar 177, 357 

Koreschell, Karl 7, 374, 386 

Kortüm, Hans-Henning 126, 386 

Kost, Otto Hubert 26 

Kottje, Raymund 201, 427, 483 

Koziol, Geoffrey 17, 54, 175 

Krause, Hans-Georg 28, 86, 143, 218, 
316-317, 374, 407—408, 563, 613, 
628 

Kretschmar, Georg 

Kretzschmar, Robert 

Krieger, Leonard 391 

Kuchenbuch, Ludolf 141 

Kunkel, Wolfgang 384 

Kuttner, Stephan 27, 154, 179, 
353-354, 423 

Köbler, Gerhard 374 

Köhler, Hans-Joachim 14 

Köhler, Oskar 50 

Kohn, Rolf 25 

Kölmel, Wilhelm 35, 37 

Kolzer Theo 177 

Kövecses, Zoltan 16 


38, 195 


155, 307 
101, 308, 441, 451 


L'Hullien Peter 110-111, 155, 307 

La Vopa, Anthony J. 8 

Laakman, Reinhold 338-339 

Ladislaus king 424 

Lakoff, Georg 16 

Lambert, Malcolm D. 67, 74, 340 

Lambertus, bishop 575 

Lamentatio pro captione Papae Paschalis 622 

Lampert of Hersfeld 26, 76-77, 115, 
117, 340, 389, 425, 428, 495, 507, 
587, 590 
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Land und Herrschaft, Otto Brunner 7 

Landau, Peter 257, 354, 415, 524, 572 

Landes, Joan 8 

Landes, R. 45 

Landulf Senior 26 

Lanfranc of Canterbury 25, 71, 78, 292 

Langosch, Karl 181 

Laodicea, synod of 151 

Laqua, Hans Peter 58 

Lasswell, Harold 20 

Lateran 76, 614 

Laudage, Johannes 35, 41, 126 

Lauranson-Rosaz, Christian 45 

Laurentius of Amalfı 174 

Laurentius, canonist 319, 409 

Laurentius, pope 150 

Lawrence, C. H. 49 

Leclerq, Jean 37 

Leff, Gordon 4 

LeGoff, Jacques 4 

Lehtonen, Tuomas 106 

Leo I, pope 111, 137, 156, 306-307, 
310, 313, 366, 443, 568-569, 572 

Leo II, pope 554, 556, 592, 608 

Leo VIII, pope 559, 562, 592 

Leo IX, pope 28, 46, 58-59, 63, 121, 
605 

Leutard 71 

Leothericus of Sens, archbishop 356 

LePan, Don 33 

Lerner Daniel 20 

Lerner Franz 95-96 

Lerner Robert E. 71 

Levison, Wilhelm 26, 54, 211 

Lévi-Strauss, Claude 15 

Lex digna 356 

Lex lulia 363, 403—404 

Lex Plautia 363 

Leyden, university of 124 

Leysen Karl 3, 33, 37, 39, 41, 125, 
434, 478 

Libellus contra invasores et symoniacos et 
reliquos scismaticos, Deusdedit 89-90, 
634 

Liber ad amicum, Bonizo of Sutri 83, 
86, 515 

Liber ad Gebehardum, Manegold of 
Lautenbach 80 

Liber canonum contra Heinricum 
quartum 85, 281, 311, 499, 501—502, 
505—506, 515—516, 519, 534—535 

Liber christianorum imperatorum de fide 
catholica 460 

Liber contra Wibertum 85 
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Liber contra Wolfelmum, Manegold of 
Lautenbach 24, 80 

Liber de anulo et baculo, Rangerius of 
Lucca 105-106, 620, 630 

Liber de honore ecclesiae, Placidus of 
Nonantula 103, 630 

Liber de unitate ecclesiae conservanda 43, 
90-91, 156, 246, 260, 283, 308, 311, 
320, 334, 346, 361, 379, 398, 401, 
410, 423, 425, 594, 645, 648—649, 
652-653 

Liber de vita Christiana, Bonizo of 
Sutri 28 

Liber decennalis, Sigebert of 
Gembloux 324, 394 

Liber decretorum pontificaium 312 

Liber gestorum recentium, Arnulf of 
Milan 26, 84 

Liber gratissimus 58, 62, 466, 644-645, 649 

Liber historiae Francorum 428 

Liber Pontificalis 136, 318-319, 428, 
459, 504, 525, 597 

Liberius, pope 136, 138, 411 

Libro Soliloquorum 329 

Liebeschütz, Hans 102 

Liemar of Bremen 83, 342, 523 

Lietbert of Cambrai 126 

Life of Saint Benedict, Gregory I 394 

Lifshitz, Felice 28 

Lippelt, Helmut 114, 142 

Little, Lester K. 58, 85, 135 

Lodovica, Maria 541 

Lohmer, Christian 58 

Lohse, B. 225 

Lombards 435, 465, 575 

London 270, 620, 638 

Lorraine 124-126, 249 

Lothar II, king 506-507, 598 

Lothar III, emperor 420 

Lotter, Friedrich 216 

Lottes, Günther 8 

Loud, G. A. 106, 176, 246, 625 

Louis of Thüringen, duke 91 

Louis the Pious, emperor 50, 160, 264, 
608 

Louis VI, king of France 

Löwe, Heinz 58, 600 

Lucan 428 

Lucius, provost 

Ludolf, count 

Luke, apostle 

Lupus 52 

Luscombe, David 5, 141, 590 

Luther, Martin 429 


552 


424 
537 
147, 211, 253, 576, 615 
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Lutter, Christiana 20 
Lutz, Cora E. 125, 143 
Lynch, Joseph H. 143 


Macdonald, A. J. 35, 125 

Mack, Burton L. 38 

MacKay, Angus 20 

Mackinney, Loren C. 45 

Macy, Gary 68 

Maier, Christoph 10 

Maine, Henry 352 

Mainz 63, 101, 191, 229, 268, 428, 

436, 493, 512, 521-522, 526, 532 

Mainz, synod of 63, 268, 428, 522, 

527 

Maitland, E W. 352 

Makdisi, George 5 

Maleczek, Werner 245 

Malley, John W. O. 9 

Manasses I of Rheims, archbishop 201 

Mandatum de lege Romana 356 

Manegold of Lautenbach 24, 34, 
80-82, 84-85, 87-88, 91, 102, 257, 
281, 283, 290, 311, 338-340, 346, 
349, 495, 518, 546, 587, 590, 603, 
607, 610, 646-647, 654 

Manguel, Alberto 9 

Manicheans 533 

Manitius, Max 22-23, 428, 434 

Mann, H.K. 124 

Mann, Michael 11 

Mannheim, Karl 64 

Mantua 64-65 

Map, Walter 600 

Marbod of Rennes 

Marcellus, pope 313 

Marenbon, John 5, 52-53, 134, 142, 

543 

Margerison, Kenneth 8 

Markus, R. A. 4, 129, 204, 225, 465, 

479, 498 

Marot, Hilaire 155, 307 

Marsiglio of Padua 591 

Martianus Capella 453 

Martianus, bishop 156 

Martin Silimani 586 

Martin, Guido 217, 435, 489, 555, 

558 

Martl, Claudia 27-28, 30, 85, 420, 

486, 552, 554, 558, 560 

Massino, Johannes 86 

Matilda of Tuscany 227, 515 

Maurer, Helmut 49 

Maurizio, Lupoi 354-356 





104 
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Mayer, Theodor 43, 163, 263 
Mayr-Harting, Henry 163 
McCready, William D. 254, 567 
McDowell, Paula 8 

McGinn, Bernard 482 

McGuire, Brian Patrick 215, 292 
McKenna, J. W. 20 

McKeon, Peter R. 153, 354, 514, 634 
McKitterick, Rosamond 9, 31, 47, 
50-51, 54, 71, 354, 438-439, 477, 
581 

McLaughlin, Megan 137-138 
McLaughlin, R. Emmet 10 
McLuhan, Marshall 15 

Meens, Rob 590 

Meier-Welcker, Hans 144, 205 
Meinard of Freising, bishop 523 
Meinhard of Bamberg 26 

Melfi, synod of 64, 613 

Melve, Leidulf 5,8, 51, 55-56, 352, 551 
Menache, Sofia 41 
Mende, Magdalena 58 
Mennell, Stephen 8 
Mersiowsky, Mark 50 
Merta, Brigitte 20, 54, 182 
Mertens, Dieter 5 
Metahistory, Hayden White 
Metellus 372 

Metz, Wolfang 49-50, 177, 220, 639 
Meulen, Robert 589, 614 

Meuthen, Erich 487, 546, 566, 633 
Mews, Constant J. 5 

Meyer, Heinz 57, 425 

Meyjes, G. H. H. 5 

Michel, Anton 27, 62, 124, 392, 534 
Michelsberg, monastery 553 
Miethke, Jürgen 14, 600 

Mikoletzky, Hanns Leo 49, 178 
Milan 26, 67, 121, 126, 173, 193, 216, 
367, 456, 595, 597 

Milde, monastery 50 

Miller, Maureen C. 109 

Miller, William I 18, 54 

Millotat, Paul 35 

Milo, cardinal bishop 104 
Minninger, Monika 554 

Minnis, A.J. 57 

Mirbt, Carl 22-24, 32, 38, 41, 283, 
350, 434 

Mitteis, Heinrich 245, 263 

Mochs, Teta E. 122 
Moeller, Bernd 14 
Mommsen, Theodor E. 
444 


509 





177, 210, 225, 
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Monarchia, Dante 487, 566 
Monforte 71 
Monte-Cassino 78, 625 


Moore, R. I. 
74, 109, 145 
Moralia in Iob, Gregory I 497 
Mordek, Hubert 24, 50, 250 

Morey, Don Adrian 25 

Morris, Colin 36 

Morrison, Karl 34, 39, 303 

Morse, Ruth 509 

Mortensen, Lars Boje 467 

Moses 327, 330, 337-340, 573 
Mostert, Marco 15, 21, 50, 143, 354 
Mouzon 637, 639 

Muessig, Carolyn 9-10 

Muldoon, James 259, 374, 445 
Müllejans, Hans 387 
Müller, Jan-Dirk 9 
Müller-Mertens, Eckhard 
Mullett, Margaret 47 
Murbach, monastery 50 
Murphy, James J. 25, 38, 192, 285 
Murray, Alexander 4, 179 


3, 45-46, 50, 55, 62, 71, 


181, 183 


athan, apostle 595 
athans, Benjamin 8 
aumburg 425 

auta, Lodi 134 
ebuchadnezzar, king 
478, 538 
Nederman, Cary J. 
590-591, 601 
Negt, Oskar 8 
Nelson, Janet L. 30 
Neumeister, Peter 100 
Newlyn, Lucy 13 
N 
N 
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341, 398, 471, 


142, 298, 394, 


ewton, Francis 69, 78, 81, 546 
icaea, synod of 109-111, 113-114, 
144, 151-153, 158-159, 306-307, 
325, 512, 521 

Nicetas of Aquileia, bishop 137 
Nicholas I, pope 112, 506, 519 
Nicholas II, pope 64, 67, 78, 231 
Nicholas of St Albans 546 
Nicholas, Barry 219, 384 

Nichols, Stephen G. 29, 70 

N 

N 

N 

N 

N 





imes, synod of 613 

isbet, Robert 352 

itschke, August 429-430, 495 
oble, Thomas FE 50, 122, 179 
115, 246, 426, 523-524, 








orman 


612-613 


Normandy 24 

Nörr, Knut Wolfgang 423 

North, William L. 95, 105-107, 
625-626 

Notre Dame 282 

Novellae 401, 415-416, 418 

Noyon, priests of 116 


O'Donnell, Victoria 20 

O’Donovan, Oliver 225, 479 

Oakley Francis 6, 53, 156, 386, 474, 
541 

Ochsenfurt 446 

Odo of Ostia = Pope Urban II 83, 97, 
515-521, 526-529 

Odofridus 586 

Oesch, Hans 61 

Oettinger, Rebecca Wagner 14 

Oexle, Otto Gerhard 55 

Offergeld, Thilo 177 

Oger A. 183 

Olsen, Davd R. 15 

Olsen, Glenn 524 

Ong, Walter 15 

Opll, Ferdinand 25-26 

Oratio contra clerum 28, 426 

Orderic Vitalis 441 

Origen 298 

Orléans 71 

Orosius 372 

Ortenberg, Veronica 614 

Orthodoxa defensio imperialis 103, 260, 
416, 566, 582, 584, 590, 597, 604, 
622, 624, 630, 641, 651, 654 

Osnabrück 83 

Otloh of St Emmeram 546 

Otte, Gerhard 352, 404 

Otter, Monika 467 

Otto I, emperor 49, 158, 392, 562, 592 

Otto II, emperor 392 

Otto IH, emperor 356 

Otto of Bamberg 100 

Otto of Constance, bishop 
200, 275 

Otto of Freising 3, 442 

Otto of Nordheim 380 

Otto of Regensburg, bishop 523 

Otto of Strasbourg, bishop 523 

Otto, duke of Bavaria 508 

Ottonianum 407 

Ottonian period 282, 391 

Overmann, Alfred 227 

Ozouf, Mona 8 


189, 198, 
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Padoa-Schioppa, Antonia 56 

Padua 59 

Panofsky, Erwin 5 

Panormia, Ivo of Chartres 28 

Panzer, Konrad 85-86, 317, 609 

Papal election decree 31, 218, 
316-317 

Paphnutius, martyr 109 

Paravy, Pierette 71 

Paris 167, 282, 506, 566, 575 

Parisse, Wendehorst 49 

Parkes, M. B. 9, 282 

Parma 64, 107-108, 173 

Partner, Nancy E. 

Partner Peter 122, 563 

Paschal I, pope 519 (note) 

Paschal II, Pope 28, 43, 48, 99-102, 
105-107, 156, 417—419, 462, 551, 
594, 613, 615, 621, 625, 627, 

634 

Pascoe, Louis B. S.J. 5 

Pataria 6, 26, 45, 56, 67, 71, 121, 
126, 173, 200, 243, 359, 367—370, 
377-380, 395, 399, 405, 654, 657 

Patschovsky, Alexander 71 

Patt, William 25 

Paul of Bernried 95, 175, 229, 265, 
339 

Paul, apostle 63, 254, 564, 577, 596 

Paupié, Kurt 20 

Pavia 65, 354, 358, 424 

Paxton, Frederick S. 45 

Payer Pierre J. 58 

Peden, Alison 143 

Peitz, W M. 24,179 

Pelikan, Jaroslav 52-53, 69, 261, 432 

Pellens, Karl 495 

Pellizzoni, Luigi 16 

Pelster, E 124, 127 

Pennington, Kenneth 
408-409, 572 

Perels, Ernst 28 

Perrin, John W. 86 

Person, Ralph E. 155, 307 

Peter Crassus 43, 84, 88, 260, 308, 
349-352, 358-411, 413-415, 418, 
420-421, 437, 511, 543, 545, 572, 
645-647, 649, 653-654 

Peter of Celle 546 

Peter of Porto, bishop 625 

Peter, monk 66 

Peters, Edward 33, 250, 434 

Petershausen, monastery 245 


138, 254, 335, 





Petersohn, Jürgen 408, 635 

Petrucci, Armando 9, 51 

Pettegree, Andrew 14 

Philip I, king of France 598 

Philip IV, king of France 566, 600 

Philip the Chancellor 254 

Philip the Arab, emperor 504 

Phormio, Terence 481 

Piacenza 111, 506 

Piacenza, synod of 96, 613 

Pibo of Toul, bishop 523 

Pichering, Michael 20 

Pierre d’Aillly 5 

Pietro Olivi 568 

Pilate, king 589 

Pippin, king 258-259, 435-437, 
439-440, 444-446, 476, 496, 505, 
575-576, 581, 595 

Placidus of Nonantula 103, 260, 
410, 416-417, 419, 566, 572, 
598, 604, 610, 630—632, 637, 
640-641 

Platon 394 

Pohl, Walter 52, 477 

Policraticus, John of Salisbury 590, 
600 

Politica, Aristotle 408 

Pollock Frederick, 352 

Post, Gaines 387, 408—409, 590—591 

Potkowski, Edward 182 

Pötzl, W 114 

Prinz, E 158, 165, 498 

Privilegium minus 559-560, 562 

Propriae auctoritates apostolice sedis 24 

Pseudo-Anaklet 152 

Pseudo-Clement 144 

Pseudo-Damasus 133 

Pseudo-Isidore 152, 161, 163, 460, 
517-518, 524 

Pseudo-Liudprand 26, 146 


Quain, Edwin A. 57 

Quedlinburg, synod 515-517, 526, 
539 

Quesnelliana 53 

Questio de Potestate Papae 566 

Quintilian 428 

Quodvultdeus, contra Iudaeos, paganos et 
Arrianos 159 


Rabinowitz, Peter J. 16 
Radding, Charles M. 33 
Rainald of Como, bishop 234 
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Ralph of Senlis, bishop 356 

Rangerius of Lucca 105, 257, 554, 
565, 604, 620-621 

Rashdall, Haskins 4 

Rather of Verona 25 

Ratramnus 52-53 

Ratramnus of Corbie 71 

Ravenna 58, 85, 192, 244—249, 269, 
277, 282, 285, 311, 314, 316, 349, 
358, 374, 407, 412, 423-424, 431, 
481, 486, 488, 490, 497, 515, 520, 
525, 549, 553, 557, 607, 646 

Ray, Roger D. 467 

Reccaret, king 364 

Regensburg 546 

Regno Theutonicorum 229 

Regula pastoralis, Gregory I 427 

Reims, church of 116 

Reims, synod of 121, 605 

Reinhard, Wolfgang 56 

Reinke, Arnold 35, 429 

Reiss, Edmond 293 

Remaklus, bishop 575 

Remensyder, Amy G. 46 

Renna, Thomas J. 45, 600 

Resnick, Oven R. 35 

Responsum ad Hildebrandi papae 
epistolam 77 

Retractiones in psalmos, Augustine 427 

Reuling, Ulrich 245 

Reuter, Timothy 17, 27, 36, 50, 54, 
56, 155, 176, 357, 387, 514, 605 

Reynolds, Roger E. 37 

Reynolds, Susan 52, 56, 386-387 

Rhetorimachia, Anselm of Besate 357 

Rhineland 125 

Rhytmus de captivitate Paschalis 105 

Richard Fishacre 254 

Richard FitzNigel 600 

Richard of Prüm, abbot 562 

Richard, Jean 45, 98 

Richardson, Brian 10 

Richardson, Herbert 394 

Riché, Pierre 50 

Richter, Michael 10, 46-47, 71 

Ricoeur, Paul 15 

Rieger, Dietmar 17 

Riley-Smith, Jonathan 45, 98 

Ringel, Ingrid Heike 83 

Robert Guiscard, duke 246 

Robert of Flanders, count 572 

Robert of Meulen 589 

Robins, Kevin 20 


Robinson, J. Armitage 24 

Robinson, I. S. 26, 28, 32, 34, 40-41, 
184, 434, 479, 552-553 

Roland of Parma, cleric 214 

Romanus 96-97, 370, 372, 440, 475 

Romanus pontifex gravat ecclesiam 612 

Rome, synod of (1049) 63 

Rome, synod of (1059) 109, 115, 634 

Rome, synod of (1063) 605 

Rome, synod of (1078) 94, 317, 604, 
606 

Rome, synod of (1110) 620 

Rösener, Werner 177 

Rosenthal, Joel T. 155, 188 

Rouen, synod of 613 

Rubert of Liege 104 

Rubin, Miri 45, 68 

Rudolf Glaber 143 

Rudolf of Rheinfelden, anti-king 244, 
271, 283, 333, 345, 360, 393, 445, 
450-451, 492-493 

Rudolf of Schwaben, duke 398 

Rudolf of St Vanne, abbot 249 

Rufinus 428, 597 

Rukser, Friedrich 62 

Runciman, Steven 45, 98 

Rupert of Bamberg, bishop 286 

Rupert of Deutz 426, 541, 547 

Rupert, bishop 286 

Russell, Frederich H. 175, 498 

Russell, Jeffrey Burton 46, 67, 74, 143, 
472 


Russell, Paul A. 14 
Ryan, Joseph K. 27-28, 58, 61, 112, 
126, 150, 170 


Sachsenspiegel 389 

Sackur, Ernst 124, 157 

Saenger, Paul 9 

Salloch, Siegfried 250, 284 
Sallust 81, 428 

Salmon, Pierre 605 

Salonita 594 

Salzburg, school in 282 

Samuel 199, 227 

Sanford, Eva Matthews 394, 541 
Santifaller, L. 179 

Sardika 307 

Satira in Mettenses 104 
Sauerländer, Willibald 49 

Saul 197, 265-266, 341, 499, 597 
Sawyer, Jeffrey K. 8 

Saxons 75, 178, 187, 229, 243, 
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359-360, 364, 366, 370, 379-380, 
382-383, 385, 389-391, 393, 399, 
403-405, 452, 508, 528 

Saxony 76, 176, 187, 202, 249, 380, 
520, 532, 536 

Scandinavia 176 

Scharnagl, Anton 48, 607-608, 610 

Schieffer, Rudolf 31 

Schieffer, Theodor 3, 49, 125, 163, 
175, 483, 552, 663, 638 

Schiller, A. Arthur 384 

Schilling, Beate 634, 638-639 

Schimmelpfennig, Bernhard 109, 265 

Schlochtermeyer, Dirk 26 

Schmale, Franz-Josef 124, 181, 183-184 

Schmale-Ott, Irene 33, 124-125, 127, 
284, 304, 429 

Schmeidler, B. 181, 316 

Schmid, Karl 49, 229, 245 

Schmid, Leopold 52 

Schmidt, Hans-Joachim 409 

Schmidt, Tilmann 64 (note) 

Schmidt, Ulrich 245 

Schmidt-Weigand, Ruth 359 

Schneider, Christian 32, 179, 193, 
200, 202, 204, 206, 211, 218, 
243-244, 268, 408 

Schneider, Reinhard 

Schnith, Karl 158 

Schnitzer, Joseph 88, 92-94, 515 

Schramm, Ernst Percy 17, 158, 182, 
217, 342, 351, 356-357, 435, 489, 
555 

Schreiner, Klaus 

Schubert, Ernst 
434, 445, 558 

Schudson, Michael 8 

Schulenburg, Jane Tibbetts 109 

Schulze, Reiner 355 

Schütte, Beatrix 424-427, 429, 523, 532 

Schwaben 398 

Schwaiger, Georg 155 

Schwarz, Willi 639 

Schwarzmaier, Hansmartin 27, 182 

Sciurie, Helga 245 

Scotland 573 

Scott, A.B. 57 

Scribner, Bob 71 

Scribner, Robert W. 14 

Sedlar, Jean W. 4 

Seekel, Friedrich 58 

Seibert, Hubertus 27, 178 

Semmler, Josef 49-50, 438, 581 


182, 245 


37, 153, 244, 430 
24, 191, 340, 390, 


193 


Sergius, pope Victor HI 508 

Servatius, Carlo 419, 553, 598, 614, 
618, 620-621, 625 

Seville, Synod of 139 

Seyffert, Hans 360 

Shopkow, Lea 467 

Sieben, Hermann-Josef 22, 112, 114, 155 

Siegfried of Gorze, abbot 126 

Siegfried of Mainz, bishop 191 

Siegfrid of Augsburg, bishop 523 

Sigebert of Gembloux 28, 77-79, 
81-82, 84, 87-88, 91, 101-102, 
156, 182, 260, 394, 416, 426, 462, 
523-524, 553-556, 560-561, 588, 
590, 592, 594, 604, 615, 641, 
651-653 

Sigebert, king 575 

Sigehard of Aquileia, bishop 201 

Signer, Michael A. 30 

Sigismund, king 598 

Sigwin of Cologne, archbishop 286 

Silano, Guilio 353 

Silverius, pope 525 

Simon Magus 144 

Sinuessa 273 

Sirius, pope 111 

Siskin, Clifford 13 

Sixtus, pope 161, 595 

Smalley, Beryll 53, 467, 546, 589-590, 
595 

Somers, Margaret R. 8 

Somerville, Robert 28 

Sommerlechner, Andrea 

Sot, Michael 467 

Soter, pope 339, 535, 537 

Southern, Richard W. 4-5, 25, 88, 
144, 215, 292, 543, 547, 590 

South-Europe 176 

Spain 24, 573 

Speer, Andreas 430 

Speier, Hans 20 

Speyer 268, 286, 289 

Spiegel, Gabrielle 70, 467, 576 

Spiess, Karl-Heinz 51, 54 

Spohr, Ludwig 284 

Spoleto 193, 216, 248 

Spörl, Johannes 467 

Sprandel, Rolf 284 

Sproemberg, Heinrich 83, 423, 
613-614 

Squires, Catherine R. 13 

St Blasien 112, 283 

St Clement 221 
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St Emmeram 182, 541, 546 

St Gallen, monastery 50 

St Geneviéve 282 

St George 107 

St Iuventius 424 

St Lorentz 104 

St Perpetuus 106 

St Peter, basilica 123 

St Victor 600 

Staab, Franz 180 

Stackman, Karl 14 

Stansbury, Mark 53 

Staubach, Nikolaus 255, 480 

Stavelot, abbot of 125 

Stead, M. T. 338-339 

Stehkäper, Hugo 177 

Stein, Robert M. 216, 365 

Steinböck, Walter 282-286, 289, 323, 
514 

Steinman, Martin 92 

Stengel, Edmund E. 408, 435, 555, 599 

Stephen Il, pope 435, 437, 440, 475, 
575-576, 581, 592 

Stephen, bishop 312 

Stephen IX, pope 126 

Stephen Langton 253 

Stephen of Troyes, count 143 

Stephen, monk 66 

Sterns, Indrikis 467 

Stiefel, Tina, 5 

Stock, Brian 4, 71-72 

Stoller, Michael 96, 349, 403, 489, 522 

Stormer, Wilhelm 282 

Stratmann, Martina 30, 50 

Street, Brian V. 15 

Streitschrift für Priesterehe 115 

Stroll, Mary 633, 351, 637 

Strub, Christian 64 

Struve, Tilman 34, 182, 351 

Stump, Philip H. 5 

Stürner, Wolfgang 33 

Stutz, Ulrich 50 

Suchan, Monika 23, 31, 37, 40-41 

Sudendorf, Hans 350 

Suidger of Bamberg = Clement II, 
pope 123, 592 

Super Ezechielem, Gregory I 427 

Sutri 122-123, 125-126, 136, 144, 
146, 155, 158, 207, 218 

Sverre, king of Norway 28 

Swabia 195, 199, 223-224, 255, 446 

Swanson, R. N. 5, 14, 45, 56, 71 

Swinarski, Ursula 163 
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Sylvester I, pope 158-160, 563-564, 
568-569, 579, 624 
Sylvester HI, pope 122 
Symmachus, pope 526 

Syricius, pope 378 

Szabo-Bechstein, Brigitte 430 

Tanner, Norman P. 154 

Taylor, Philip M. 20 

Tedald, archbishop of Milan 216 

Tegernse 182 

Tellenbach, Gerd 

Terence 428 

Tetralogus, Wipo 363 

Teunis, Henry 67 

Teutonicus 572 

Tusculani 122 

Theodebert, king 561 

Theodosius, emperor 222, 258, 366, 
399, 416, 418, 454, 456, 597, 
637 

Thessalonica 454 

Theuerkauf, Gerhard 229, 467 

Theuws, Frans 18, 54 

Thiemo, archbishop 282 

Thierry of Chartres 430 

Thierry of Orleans 356 

Thierry of Verdun, bishop 268 

Thietmar of Merseburg, bishop 142 

Thomas Aquinas 409 

Thomas Becket, archbishop 458 

Thomas, Heinz 104, 165, 390 

Thompson, James Westfall 35 

Thompson, Martyn P 339 

Thompson, Rodney M. 28 

Thomson, Oliver 41 

Thorne, Christian 10 

Throop, Palmer A. 10 

Thum, Bernd 54 

Thuringia 452, 521 

Tiberius, emperor 390-391 

Tierney, Brian 434 

Todorov, Tzvetan 15 

Toledo, synod of 111, 151, 160, 343 

Töpfter, Bernhard 256-257, 518 

Toul 289 

Toul, bishop of 227 

Tours, synod of 605 

Tractatus de regia potestate et sacerdotali 
dignitate, Hugh of Fleury 102 

Tractatus Garsiae Tholetani Canonici de 
reliquiis preciosorum martirum Albini atque 


Rufm 43 


171, 182, 429, 495 
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Tractatus pro clericorum conubio 110, 114—115 
Trier 80, 289, 294, 339, 345 

Troyes, synod of 620 

Tuck, Richard 335 

Tullio, Gregory 338, 546 

Tuscany 227, 246, 515 

‘Tweedale, Martin M. 5, 543 
Twelve-book laws 382 


do of Hildesheim, bishop 523 

do of Trier, archbishop 76 
mann, Walter 34, 39, 171, 427, 
429-430, 495 

Iric of Augsburg, bishop 113-114 
lric of Eichstätt, bishop 523 

Iric of Hutton 424 

lric of Lorsch, abbot 187 

rban I, pope 302-303 (note) 

rban II, pope 42, 83, 88-89, 92-94, 
96-97, 99, 419, 423, 509, 526, 528, 
535, 565, 572, 583, 598, 613, 632 
Ursino, pope 319 
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Valentinian I, emperor 160, 366, 597 

Vallisumbrosa 107 

Van Caenegem, R. C. 387 

Van den Bergh, G. C. J. J. 

Van Engen, Jon 125 

Van Laarhoven, Jan 589 

Van Meter, David C. 109 

Van Uytfanghe, Marc 27 

Vaughn, Sally 614, 620 

Verdun 80, 268, 289, 345 

Verhulst, Adriaan 55 

Victor III, pope 508, 613 

Vigilius, pope 319 

Vinogradoff, Paul 

Vita Anselm: 27 

Vita Arialdi, Andreas of Strumi 26 

Vita Gregori VII 95, 265, 339 

Vita Heinrici imperatoris 26 

Vita Karoli, Einhard 428, 436 

Vita Leonis IX 143 

Vita Lulli, Lampert of Hersfeld 428 

Vita sancti Gregorii, Paul the Deacon 377 

Vita sancti oudalrici. episcopi Augustensis 
auctore Bernone abbate 114 

Vodola, Elizabeth 200, 353 

Vogel, Jorgen 86, 243—244, 249, 
268-269, 304, 508, 512, 514, 526 

Vollrath, Hannah 176, 217, 243, 359, 
407, 467, 489, 533, 558 

Von den Brincken, 77 


355 


352, 355, 358 
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Von Gladiß, Dietrich 39, 182 
Von Heinemann, L. 350, 362 
Von Moos, Peter 5, 13, 38, 590 


Waas, Adolf 100, 552, 601 

Waddell, Helen 55 

Wadle, Elmar 74 

Waitz, G. 102 

Waldrada, concubine of Lothar 507 

Wallace-Hadrill, John Michael 53, 
355, 588 

Walram of Naumburg 91, 424, 496, 
647 

Walther, H. H. 349 

Walther, Helmut G. 156 

Ward, John O. 38, 265, 467 

Warner, David A. 49, 142, 182 

Warner, Michael 8 

Warren, W. L. 614 

Watkins, J. W.N. 8 

Watson, Alan 352-353, 355, 383-384, 
386, 403, 407 

Wattenbach, Wilhelm 284 

Wazo of Liége 124, 126, 163, 170 

Weber Max 352-353 

Webster, Frank 20 

Weiler, Björn 163 

Weinfurter, Stefan 100, 158, 163, 176, 
243, 387, 552-553, 621 

Weinher of Magdeburg, bishop 229 

Weiss, Stefan 86, 182 

Weißensteiner, Johann 54 

Wenrich of Trier 43, 79-81, 197, 
233, 260, 281, 283, 290-292, 294, 
296-300, 303, 321, 333-346, 349, 
361, 364, 453, 478, 481, 495, 511, 
550, 587, 603, 606-607, 645-647, 
652-654 

Wenzel, Horst 54 

Wenzel, Siegfried 29, 135 

Werner, Ernst 67, 200, 238, 622 

Werner, Karl Ferdinand 197 

Werner of Merseburg, bishop 512 

Werner of Strasbourg, bishop 196 

Westphalia 274 

Wetherbee, Winthrop 5 

Wezilo of Mainz, bishop 512, 521, 
532 

White, Hayden 39, 509 

White, Stephen D. 17, 210 

Whitman, Jon 137 

Wickham, Chris 10, 66, 355 

Widerad of Fulda 428 
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Wieland, Georg 394 

Wies, Ernst W. 176, 229, 380 

Wiesenbach, Joachim 28, 77, 324, 394, 
467 

Wigold of Augsburg, bishop 537, 606 

William I, king of England 464 

William of Conches 430 

William of Hirshau, abbot 247, 256 

William V. of Aquitaine, duke 165 

Wilks, Michael]. 156, 225, 254, 409, 
474, 525, 583, 586, 590, 614, 616, 622 

William of Auxerre 254 

William of Champeaux 638 

William of Malmesbury 441 

William of Tyre 3 

Williams, George Hunston 24, 612 

Williams, John R. 201 

Williams, Schafer 27 

Winkelmann, Friedhelm 110 

Winroth, Anders 304, 354 

Wipo 143, 357 

Witt, Ronald 25 

Witte, Robert 77 

Wojtowytsch, Myron 24 

Wolf, Armin 352, 381 

Wolf, G. 212, 290-291, 467 

Wolfenbüttel 182 

Wolfram, Herwig 25, 159, 257, 435, 563 

Wollasch, Joachim 49, 163 

Wolter, Udo 355 
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Wood, Ian 47, 355, 438 

Woody, Kennerly M. 28, 316 

Wormald, Patrick 354-355 

Worms 32, 43, 75, 99, 201, 214, 
217-218, 220, 283, 332-333, 357, 
614, 633, 637, 640 

Wright, Roger 46 

Wulfstan of York 56 

Wünsch, Thomas 58 

Würzburg 183, 201, 283, 437, 532 


York-tracts 24 


Zacharias, pope 
505 
Zaret, David 8 
Zatschek, Heinz 
Zedekiah 398 
Zema, Demetrius B. 
Zeno, emperor 366 
Zey, Claudia 86, 638 
Zielinski, Herbert 91, 183 
Zier, Mark 9 
Ziese, Jürgen 36, 554 
Ziezulewicz, William 125 


222, 437-438, 475, 


633 


175, 227 


Zimmermann, Harald 150, 171 
Ziolkowski, Jan 426 
Ziomkowski, Robert 338, 546 


Zotz, Thomas 176 
Zumhagen, Olaf 67 
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Absence 32, 191, 266, 278, 450-451, 
469, 546, 656-657 

Absolute state 14 

Absolutism 409 

Abstraction 334, 374, 453, 548—549, 
604, 612, 616, 640-641, 650-651 

Ad hominem 94, 136, 164-166, 211, 
276, 288, 314-315, 323, 345, 433, 
453, 462, 475, 480-481, 491, 
549-550, 652 

Administrative discourse 21 

Adoptianism 51 

Advocate of the Roman church 374, 
407 

Alienation 217 

Allusion 24, 184, 238, 271, 363, 494, 
574, 627 

Ambrosian church 67 

Amplificatio 211 

Anachronistic 36, 138, 351, 467, 657 

Analogy 131, 136-138, 150, 158, 
206, 239, 254, 271, 318, 328, 330, 
365-366, 376, 381, 391, 433, 
444—445, 449, 460, 478, 496-497, 
499, 506—507, 523, 525, 533, 577, 
594, 619 

Analytical term 19 

Analytical tool 6 

Anaphors 127 

Anathema 139, 148-161, 168, 206, 
241, 247, 306, 378-379, 504, 557, 
562-563, 568, 598, 634 

Anatomic approach 591 

Animosity 38, 93, 194, 395, 424, 451, 
468-470 

Annalisüc style 521, 593 

Anonymity 38, 63, 126, 425 

Anonymous 24, 27, 88, 96, 105, 111, 
114, 116, 121, 123, 127, 147, 151, 
153, 155, 162-164, 169-171, 184, 
243, 260, 317, 411, 418, 425, 428, 
430—431, 436, 441, 446—449, 451, 
453-456, 461—462, 465—467, 469, 
472, 478, 481, 485-486, 489-491, 
494—496, 505, 509, 512, 521, 
523-525, 529-530, 533, 537, 539, 





542, 546, 548, 555, 561, 570-571, 
576, 581, 586, 592-593, 612-613, 
634, 636, 641 

Anti-pope 46, 64-65, 77, 85-86, 
89, 173, 192, 244-250, 268-269, 
274, 282, 285, 311-321, 329, 331, 
423—424, 428, 431, 481, 485, 488, 
490—491, 510, 514—515, 520, 525, 
528, 538—540, 547, 549, 592, 607, 
627, 646 

Apostolic See 59, 75, 95, 101, 147, 
169, 193-195, 198, 210, 212, 
221-222, 224—227, 238, 235, 
240—241, 247—248, 250—254, 265, 
295, 309, 311, 314, 317, 325, 340, 
363, 369—370, 437, 528, 537—540, 
581, 584 

Architecture 23 

Argumentative discourse 
291-292 

Argumentative rules 15, 17, 290, 296, 
301, 305, 321, 323, 334, 345, 513, 
521, 528, 542, 645 

Aristocracy 7 

Art 23, 30, 350, 655 

Asymmetrical debate 290 

Audience 12-15, 17-18, 21, 40-41, 
47-48, 59-61, 63, 68, 72, 75, 80, 
84-87, 89-90, 92, 97-98, 100-103, 
105-106, 108, 117-118, 133, 149, 
185-189, 199, 203, 206, 209, 213, 
228, 232, 236-240, 242-243, 
245-246, 248, 251, 266-270, 
272-274, 283, 293-294, 297, 299, 
302-303, 305, 309, 313-314, 
317-318, 334, 344-345, 359, 
361-362, 371, 374, 380, 405, 417, 
433, 444, 451, 453, 458-459, 461, 
465—466, 469, 475, 477, 497, 
518-519, 574, 645-647, 650-652, 
658-659 

Aural communication 9, 291 

Authorial ego 563 

Authorial intention 47, 432 

Authority 7, 31, 36, 59-61, 80, 90, 
110, 112-113, 116-117, 130-131, 





19, 287, 
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135, 140, 142, 152, 154, 156, 161, 
165, 168, 170, 173, 188, 197, 218, 
224, 226, 230, 233, 235—236, 
240-241, 257, 262, 265, 270, 
273-274, 291, 305-306, 312-313, 
325, 335—336, 359, 362, 372-374, 
377, 379, 381—383, 385, 389, 400, 
402, 405, 418, 415, 420-421, 447, 
457, 467, 478, 482, 518—519, 546, 
564, 567, 576—578, 617—618, 632, 
648 
Auto-deposition 340 
Autonomous discourse 
Autonomous public 18 
Auxilium 200, 505, 556 


11, 131 


Baptism 261, 485, 501, 508 

Becket-struggle 54 

Bible 37, 251, 428 

Biblical commentary 53 

Biblical history 195, 275, 597 

Bishopric 6, 9, 26, 49, 120, 125, 143, 
235, 282, 315, 331, 520, 547, 594, 
607, 615 

Black monks 541 

Blood inheritance 256 

Body metaphor 591 

Body politic 479, 591 

Body 78, 199, 398, 473, 530, 589, 
594, 616, 622 

Bologna format 250 

Book history 13 

Book 9, 60, 80, 84-85, 89-90, 
103-105, 120, 185, 229, 283, 359, 
361, 380, 382, 388, 403, 424—425, 
431—432, 470, 478, 480 

Bourgeois public sphere 
18, 106, 643, 656, 658 

Bridegroom 137-138 


6-8, 12-14, 


Canon law 23, 25, 27, 53, 89, 
110-111, 113-115, 122, 126-127, 
130, 137-140, 142, 144-146, 

150, 152, 159-162, 168-170, 
174, 180, 219, 249, 257, 278, 
284—285, 304—312, 315, 317-318, 
320—323, 329, 343, 345-346, 
353, 357, 364, 371, 373, 387—388, 
393, 395, 397-398, 405-407, 
410-413, 415-418, 418, 421, 
424, 427, 451-452, 462, 470, 
478, 488—489, 491—492, 501—502, 
506, 517,519, 521-522, 525, 
527—529, 534, 539—540, 543, 584, 








591, 610, 618, 625, 628, 634, 649, 
654 

Canonical collection 94, 181, 428, 647 

Canonical election 176, 607, 609, 611, 
615, 618, 625, 630, 632 

Capellarius 183 

Captatio benevolentiae 
285 

Caput Dei ecclesiarum 583 

Caput laicorum 171, 234, 582 

Caput populi 171, 213, 234, 552, 555, 
576, 578-585, 594, 599-600, 632, 
636, 653 

Cardinal college 187, 626 

Cardinal 83, 124, 527, 605 

Carolingian period 50, 54-55, 356, 
428, 437, 464, 477, 561, 593, 
599-600, 657 

Carolingian renaissance 52 

Catch-all tendency 103 

Categorisation 69 

Cathedral schools 9, 30, 55 

Causality 119, 275 

Chancery 9, 39, 73, 75, 77, 84, 
120, 181—183, 190, 192, 194, 197, 
199-200, 203, 205-208, 210-211, 
213-216, 218-220, 224—225, 227, 
230-237, 241, 245—246, 248, 
250—251, 256, 260, 262—264, 
266—268, 270—273, 275, 278, 303, 
314-316, 334, 340, 342-343, 345, 
374, 376, 419-420, 424, 426, 489, 
514, 558, 590, 595, 604 

Charisma 196 

Charismatic domination 353 

Christian laws 331 

Christian unity 63, 78, 87, 98, 189, 
191-192, 195, 219, 224, 288, 294, 
342-343, 375, 448-449, 454, 456, 460, 
473, 478-480, 489, 491, 522-523, 
527, 529, 534, 537-538, 547 

Christian warfare 175 
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